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Oases  Decided 

IN  THK 

COURT  OF  APPEALS 

OF  THE 

State  of  New  York 

Commencing  October  4,  1887. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Amariah  H.  Bradner,  Appellant. 

It  teems  that  where  the  record  on  appeal  in  a  criminal  action  from  a  judg. 
ment  of  a  court  of  general  jurisdiction  discloses  upon  its  face  that  the 
court  had  no  jurisdiction,  or  that  the  constitutional  method  of  trial  by 
jury  was  disregarded,  or  that  there  was  some  other  fundamental  defect  in 
the  proceeding  which  could  not  be  waived  or  cured,  it  is  the  duty  of  the 
appellate  tribunal  to  reverse,  although  the  question  was  not  formally 
raised  in  the  court  below  and  is  not  presented  by  any  ruling  or  exception 
on  the  trial. 

Where  an  indictment  is  found  in  a  court  of  Oyer  and  Terminer,  to  give 
jurisdiction  to  the  Court  of  Sessions  to  try  it,  there  must  be  an  order  of 
the  Oyer  and  Terminer  remitting  it  to  the  Sessions  for  trial. 

To  sustain,  however,  upon  appeal,  a  judgment  of  the  Court  of  Sessions  on 
trial  of  such  an  indictment,  it  is  not  essential  that  the  record  should 
affirmatively  show  that  such  an  order  was  made;  in  the  absence  of  proof 
to  the  contrary  this  will  be  presumed.  The  Court  of  Sessions  is  a  superior 
court  and  its  jurisdiction  is  presumed. 

Frees  v.  Ford  (6  N.  Y.  176)  distinguished. 

The  distinction  between  limitation  of  jurisdiction  and  inferiority  of  juris, 
diction  pointed  out. 

The  history  of  Courts  of  Sessions  given. 

It  seems  that  an  arraignment  and  plea  are  necessary,  preliminary  to  a  legal 
trial  upon  an  indictment.    (Code  Crim.  Pro.,  §§  296, 310.) 

A  formal  plea  of  not  guilty,  however,  is  not  necessary  to  put  the  defendant 
on  trial;  a  demand  of  trial  by  him  is  equivalent  to  such  a  plea. 

The  record  herein  stated  that  "defendant  on  arraignment  pleaded  not  guilty/' 
and  that  thereafter,  by  leave  of  the  court,  he  withdrew  his  plea  and  moved 
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to  dismiss  the  indictment.  The  record  then  contained  the  decision  of 
the  court  denying  the  motion;  a  statement  of  the  proceedings  and  evi- 
dence on  trial,  which  showed  that  defendant  was  present  with  his  counsel 
and  took  part  in  the  trial;  also,  the  finding  of  a  verdict  of  guilty.  Held, 
it  was  to  be  inferred  that  all  parties  regarded  the  plea  as  withdrawn  for 
the  purpose  of  the  motion  only,  and  that  it  was  reinstated  when  the 
motion  was  denied. 

A  motion  for  a  new  trial  in  a  criminal  action,  on  the  ground  of  newly  dis- 
covered evidence,  can  only  be  granted  where  the  motion  is  made  before 
judgment.    (Code  of  Crim.  Pro.,  §§  468,  466.) 

The  omission  of  the  clerk  in  his  entry  of  judgment  in  a  criminal  action  to 
state  the  offense  for  which  the  conviction  was  had,  as  required  by  the 
Code  of  Criminal  Procedure  (§  485),  does  not  render  the  sentence  void. 
The  defect  is  amendable;  and,  upon  appeal  to  this  court,  other  parts  of 
the  record  may  be  referred  to,  and  if  they  furnish  evidence  of  the  fact  so 
omitted  in  the  entry,  the  court  may  conform  the  entry  to  the  fact.    (§  543.) 

As  to  whether,  in  order  to  justify  the  detention  of  a  defendant  under  said 
Code  (§  486),  it  is  necessary  that  the  entry  in  the  minutes,  with  a  copy  of 
which  he  is  to  be  furnished,  ahould  show  the  offense,  guar*. 

(Argued  June  23,  1887:  decided  October  4..  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  19,  1887,  which  affirmed  a  judgment  of  the  Court 
of  Oyer  and  Terminer  of  the  county  of  Livingston,  entered 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  grand 
larceny,  and  which  denied  a  motion  for  a  new  trial.  (Mem. 
of  decision  below,  44  Hun,  233.) 

The  material  facts  are  stated  in  the  opinion. 

Joseph  W.  Taylor  for  appellant.  The  defendant  having 
l>een  arraigned  and  never  having  pleaded  to  the  indictment,  the 
whole  trial  is  a  nullity.  (Code  of  Crim.  Pro.,  §§  296,  297,  298, 
299,  308,  309,  332,  333,  334,  342,  344,  345,  532,  538 ;  Maurer 
t.  People,  43  N.  Y.  1 ;  4  Black.  Com.,  322, 332 ;  Bishop  Crim. 
Pro.,  §  648 ;  3  Whart.  Crim.  Law,  §  3154 ;  2  Arch.  Crim. 
Law,  §  418 ;  2  Hale's  Pleas  of  the  Crown,  217 ;  Roscoe's 
Crim.  Ev.  [7th  ed.]  194 ;  R.  v.  Fox,  10  Cox  Cr.  C.  502 ;  U.  S. 
v.  Riley,  5  Blatch.  204 ;  U.  S.  v.  Borger,  19  id.  250 :  Hbskins  v. 
People,  84  111.  87 ;  Johnson  v.  Peoph,  22  id.  314 ;  Tundt 
v.  People,  65  id.  372 ;  Oovld  v.  People,  89  id.  216 ;  Ayles  v. 
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People,  65  id.  301 ;  Jenkins  v.  State,  10  Ind.  140 ;  Oraeter  v. 
State,  54  id.  159;  Tindatt  v.  State,  71  id.  314;  Weaver 
v.  State,  83  id.  289 ;  U.  S.  v.  Gilbert,  2  Sumn.  67-70;  Hitt  v.  State, 
1  Terg.  [Tenn.]  76 ;  Link  v.  State,  3  Heisk.  [Tenn.]  252 ; 
Douglas  v.  /Sitete,  3  Wis.  820 ;  Davis  v.  State,  38  id.  487 ; 
State  v.  Saunders,  53  Mo.  234 ;  /State  v.  Montgomery,  63  id. 
296 ;  McQuiUen  v.  /State,  8  S.  &  M.  595 ;  Sartorious  v.  #fote> 
24  Miss.  602 ;  Wilson  v.  State,  42  id.  639 ;  Jacobs  v.  Coram., 
5  S.  &  R  317 ;  Dougherty  v.  Cfcww/k,  69  Penn.  St.  286 ;  Origg 
v.  People,  31  Mich.  471 ;  Sperry  v.  Comm.,  9  Leigh,  623 ;  /State 
v.  Zartigue,  6  La.  An.  103 ;  i?cw;w  v.  State,  39  Md.  383 
People  v.  Cfcrta,  28  CaL  328;  People  v.  Gaines,  52  id, 
479 ;  J5foy<w  v.  State,  58  Ga.  46 ;  State  v.  Hughes,  1  Ala.  655 
rimw^r  v.  /State,  2  W.  Va.  579 ;  Burley  v.  State,  1  Neb.  385 
Preuit  v.  /State,  5  id.  377 ;  Meacham  v.  Austin,  5  Day, 
236 ;  ifay  v.  People,  6  Cal.  234 ;  Gaither  v.  /Sfote,  8  Crim.  L.  M. 
754 ;  Cancemi  v.  People,  18  K  Y.  136 ;  Vose  v.  Cockroft,  44 
id.  422 ;  Blend  v.  People,  41  id.  606 ;  £%0to  v.  P*?pte,  3  Hun, 
280 ;  Grigg  v.  People,  31  Mich.  471 ;  Code  Crim.  Pro.,  §  485 ; 
Messner  v.  People,  45  N.  Y.  1.)  The  judgment  entered  in 
Livingston  county  and  affirmed  by  the  Supreme  Court  is  wholly 
insufficient.  (Code  Crim.  Pro.,  §§  37,  39,  144,  268,  272,  485.) 
It  is  insufficient  because  it  does  not  state,  briefly  or  otherwise, 
any  offense  for  which  a  conviction  has  been  had.  (Penal  Code, 
§  566;  Laws  of  1886,  chap.  593.)  If  the  conviction  is  for 
false  pretenses,  the  sentence  is  in  excess  of  that  allowed  by  law, 
three  years.  (Penal  Code,  §  566 ;  Code  Crim.  Pro,,  §  486.) 
The  Court  of  Sessions  of  Livingston  county  had  no  jurisdiction 
to  try  the  indictment.  (Code  Crim.  Pro.,  §  37,  tit.  5,  chap.  1 \ 
id.  §  39.)  The  minutes  of  the  trial  should  show  the  adjourn- 
ments  of  the  court  during  the  trial,  and  all  proceedings  properly 
forming  part  of  the  trial.  (Code  Crim.  Pro.,  §§  415,  485.) 
The  return  should  show  that  the  defendant  was  personally 
present  during  the  trial.  {Maurer  v.  People,  43  N.  Y.  1 ; 
Code  Crim.  Pro.,  §  356;  Stephens  v.  People,  19  N.  Y.  549; 
Graham  v.  State,  40  Ala.  659 ;  Hamilton  v.  Coram.,  16  Penn. 
St  129 ;  Jeffries  v.  Coram.,  12  Allen,  145 ;  State  v.  Able,  65 
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Mo.  37.)  The  refusal  of  the  Court  of  Sessions  to  grant  the 
motion  to  vacate  the  judgment  on  the  ground  of  want  of  power 
was  erroneous.  (Code  Crim.  Pro,,  §  466  ;  Quimbo  Appo  v„ 
People,  20  It.  Y.  543;  ]&  jmrte  Zange,  1$  Wall  178.)  The 
sentence  having  been  partly  executed,  the  Court  of  Sessions 
has  lost  all  control  over  its  judgment,  and  can  neither  modify 
it  nor  amend  the  record.    (Ms  parte  Lange,  18  Wall  178.) 

George  W.  Daggett  for  respondent.  It  was  for  the  jury  to 
decido  whether  the  testimony  of  Barbara  Leiter  should  be 
believed.  (Quincy  v.  Yowng,  5  Daly,  327;  McCatt  v. 
MoechawUz,  1  N.  Y.  115 ;  Pecj&e  v.  Janes,  3  id.  252.)  The 
General  Term  could  not  entertain  a  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence  made  after  judgment 
(Code  Grim.  Pro.,  §§  462,  466 ;  People  v.  Bovey,  1  N.  Y.  Cn 
R.  324,  471.) 

Andrews,  J.  The  defendant  was  indicted  at  the  Oyer  and 
Terminer,  in  the  county  of  Livingston,  for  grand  larceny,  in 
obtaining  from  one  Barbara  Leiter  the  sum  of  $1,500  by 
means  of  a  check  for  that  amount,  which  he  induced  her  to 
sign  under  the  false  pretense  that  it  was  a  check  for  the  sum 
of  $100.  (Penal  Code,  528.)  The  indictment  was  found 
May  4,  1885,  and  the  trial  thereon  was  had  in  the  Court  of 
Sessions  of  Livingston  county,  commencing  April  28, 1886, 
and  resulted  in  the  conviction  of  the  defendant,  who  was 
thereupon  sentenced  by  the  court  to  imprisonment  in  the  State 
prison  for  the  term  of  five  years.  The  principal  questions 
presented  on  this  appeal  do  not  arise  upon  any  ruling  made  on 
the  trial,  or  in  any  proceeding  subsequent  to  the  trial.  They 
are  questions  raised  on  the  record  alone,  and  which  were  not, 
in  any  way,  called  to  the  attention  of  the  trial  court.  If  the 
-record  discloses  upon  its  face  that  the  court  had  no  jurisdic- 
tion, or  that  the  constitutional  method  of  trial  by  jury  was 
disregarded  (Cancem&e  Case,  18  N.  Y.  128),  or  some  other 
[  defect  in  the  proceedings,  which  could  not  be  waived  or  cured 
andTs  fundamental,  it  would,  as  we  conceive,  be  the  duty  of 
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an  appellate  tribunal  to  reverse  the  proceedings  and  conviction, 
although  the  question  had  not  been  formally  raised  in  the 
court  below,  and  was  not  presented  by  any  ruling  or  exception 
on  the  triaL  We  axe  of  opinion,  however,  that  no  errors  of 
this  character  are  disclosed  in  the  record  before  us. 

It  is  insisted  that  the  Court  of  Sessions  had  no  jurisdiction 
to  try  the  indictment,  for  the  reason  that  there  was  no  order 
of  the  Oyer  and  Terminer  remitting  the  indictment  to  that 
court  for  triaL  There  can  be  no  doubt  that  such  an  order  was 
essential  to  confer  jurisdiction  upon  the  Court  of  Sessions  to 
try  the  indictment.  The  power  of  the  Oyer  and  Terminer  to 
remit  indictments  pending  therein  to  the  Court  of  Sessions 
for  trial,  and  conversely,  of  the  Court  of  Sessions  to  remit 
indictments  from  that  court  to  the  Oyer  and  Terminer,  existed 
under  the  Revised  Statutes  and  is  continued  under  the  present 
procedure.  (Code  Criin.  Pro.  §§  39, 41.)  The  only  exception 
is  of  indictments  for  crimes  punishable  with  death,  which  may 
be  found  in  either  court,  but  are  triable  only  in  the  Oyer  and 
Terminer.  The  record  in  this  case  is  silent  as  to  the  existence  or 
non-existence  of  an  order  remitting  the  indictment  in  question  to 
the  Sessions.  It  does  not  state  whether  such  an  order  was  made 
or  not  But  there  is  nothing  in  the  record  which  justifies  an 
inference,  as  matter  of  fact,  that  the  indictment  was  not  regu- 
larly sent  by,the  Oyer  and  Terminer  to  the  Sessions.  The  bare 
fact  that  no  order  appears  in  the  record  does  not  show  that  an 
order  was  not  made.  The  omission  may  have  resulted  from  inad- 
vertence in  making  up  the  record.  The  question  is,  therefore, 
presented,  whether,  in  order  to  the  validity  of  the  judgment 
rendered,  the  record  must  affirmatively  show  that  the  Sessions 
acquired  jurisdiction  by  virtue  of  an  order  of  the  Oyer  and 
Terminer  remitting  the  indictment. 

In  the  argument  in  Peacock  v.  Bell  (1  Saund.  73),  the  rule 
of  jurisdiction  is  said  to  be  "  that  nothing  shall  be  intended  to 
be  out  of  the  jurisdiction  of  a  superior  court  but  that  which 
specially  appears  to  be  so ;  and,  on  the  contrary,  nothing  shall 
be  intended  to  be  within  the  jurisdiction  of  an  inferior  court 
but  that  which  is  so  expressly  alleged ; "  and  this  statement  of 
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the  rale  has  been  frequently  approved.  "  Superior  courts," 
says  the  learned  annotator  of  Smith's  Leading  Oases  (1  S.  L. 
C.  991)  "  are  presumed  to  act  by  right,  and  not  by  wrong,  and 
their  acts  and  judgments  are  consequently  conclusive  in  them- 
selves, unless  plainly  beyond  the  jurisdiction  of  the  courts 
from  which  they  emanate ;"  and  many  cases  are  cited  in  sup- 
port of  this  statement.  Indeed,  the  general  doctrine  thus 
stated  is  nowhere  controverted,  but,  in  applying  the  rule,  it 
must  first  be  determined  whether  the  court  whose  judgment 
is  in  question  is  to  be  regarded  as  a  superior  or  inferior  court, 
and,  therefore,  entitled  or  not,  as  the  case  may  be,  to  the 
benefit  of  the  presumption  of  jurisdiction.  There  is  a  qualifi- 
cation of  the  general  rule  stated  in  Saunders,  to  be  found  in 
some  of  the  cases,  depending  upon  the  fact  whether  the  ques- 
tion of  jurisdiction  arises  collaterally,  or  in  a  direct  proceeding 
in  error,  to  review  the  judgment.  There  is  also  another 
inquiry  which  has  given  rise  to  much  debate,  and  that  is, 
whether  jurisdictional  facts  shown  by  the  record  of  a  judg- 
ment of  a  court  of  general  jurisdiction  to  exist,  can  be  con- 
troverted. That  question  received  great  consideration  in  thii: 
court  in  the  case  of  Ferguson  v.  Crawford  (70  N.  Y.  253). 
The  present  case  presents  simply  the  question  of  presump- 
tion as  applied  to  the  judgment  under  review,  the  record 
being  silent,  neither  affirming  nor  denying  the  existence  of  the 
jurisdictional  fact  in  controversy.  There  is  a  well-settled 
distinction  between  limitation  of  jurisdiction  and  inferiority 
of  jurisdiction.  Every  court  is  subject  to  some  limitation  of 
jurisdiction,  territorial  or  otherwise.  No  court  can  act  without 
the  boundaries  of  the  jurisdiction  by  which  it  is  created. 
Courts  of  equity  and  common  law  courts,  when  separately 
constituted,  are  confined  each  to  its  appropriate  sphere.  The 
Circuit  and  District  Courts  of  the  United  States  exercise  a 
limited  jurisdiction  and  are  subject  to  have  their  judgments 
reviewed  by  another  tribunal,  but  they  are  not  inferior  courts 
within  the  rule  in  Saunders,  and  jurisdiction  of  their  proceed- 
ings and  judgments  is  presumed,  at  least,  where  assailed  col- 
laterally*     (Buckman  v-    Condi,  1  N-  Y.  505 ;   Chemung 
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Bank  v.  Judson,  8  id.  254.)  Courts  of  Sessions  in  counties 
are  not  inferior  courts  in  a  technical  sense.  Their  origin 
dates  far  back  in  the  colonial  period.  Courts  of  Sessions  were 
established  in  each  county  in  the  province  of  New  York,  by 
the  "  act  to  settle  Courts  of  Justice,"  passed  in  1683,  with 
general  criminal  and  civil  jurisdiction  (see  Rev.  Laws,  1813, 
App.),  and  they  have  been  continued  from  that  date  to  this  as 
criminal  courts  in  each  of  the  counties  of  the  State.  Their 
jurisdiction  (under  the  name  of  General  Sessions  of  the  Peace), 
as  defined  by  the  Revised  Statutes  (2  R.  S.  208,  §  5),  extended 
to  make  inquiry  by  a  grand  jury  of  all  crimes  committed  or 
triable  in  the  county,  and  to  the  trial  and  punishment  of  all 
crimes  not  punishable  by  death  or  by  imprisonment  in  the 
State  prison  for  life.  The  Code  of  Criminal  Procedure  has 
removed  one  of  the  restrictions  in  the  Revised  Statutes,  so 
that  all  crimes  are  now  triable  in  Courts  of  Sessions,  except 
crimes  punishable  with  death,  and  has,  in  other  respects, 
extended  and  enlarged  their  powers  (§  39).  During  the  whole 
history  of  the  State,  Courts  of  Sessions  have  exeixiced  a  very 
extensive  jurisdiction  in  criminal  cases,  and  we  can  perceive 
no  reason  why  their  judgments  are  not  entitled  to  every  pre- 
sumption attaching  to  courts  of  enlarged  and  general  juris- 
diction. The  court  is  presided  over  by  a  judge  learned 
in  the  law.  It  acts  through  a  grand  and  petit  jury  and  pro- 
ceeds according  to  the  course  of  the  common  law.  It  determ- 
ines all  questions  of  personal  liberty  affected  by  crime,  and  is 
only  precluded  from  trying  indictment  for  crimes  punishable 
with  death.  The  accused  has  the  benefit  of  counsel,  the  decis- 
ions of  the  court  are  subject  to  review,  and  all  the  safeguards 
designed  for  the  protection  of  persons  accused  of  crime  attend 
its  proceedings.  We  think  it  would  be  difficult  to  assign  any 
valid  reason  why  the  same  presumption  of  regularity  and  juris- 
diction should  not  be  indulged  to  uphold  the  judgment  of  a 
Court  of  Sessions,  as  is  indulged  in  in  respect  to  judgments  of 
the  Oyer  and  Terminer,  or  why,  if  the  present  appeal  -was 
from  a  conviction  at  the  Oyer  and  Terminer  on  an  indictment 
found  at  the  Sessions,  a  presumption  that  the  indictment  had 
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been  duly  remitted,  shoidd  be  indulged  in  the  one  case  and  not 
in  the  other.  Foot  v.  Stevens  (17  Wend.  483)  was  an  action  of 
debt  on  a  judgment  of  the  Court  of  Common  Pleas  of  the  county 
of  Genesee.  The  record  did  not  show  that  the  court  had  acquired 
jurisdiction  of  the  person  of  the  defendant,  and  it  was  objected 
that  the  judgment  was  void.  The  court  overruled  the  objec- 
tion and  on  motion  for  a  new  trial  it  was  held  that  Courts  of 
Common  Pleas,  although  relatively  inferior  courts,  and  subject 
to  the  control  of  the  Supreme  Court  by  mandamus^  certiorariy 
etc.,  were  to  be  regarded  as  courts  of  general  jurisdiction,  and 
that  when  nothing  to  the  contrary  appears,  it  will  be  intended 
in  support  of  a  judgment  therein  that  the  court  had  jurisdic- 
tion of  the  person,  although  not  averred  in  the  record.  The 
same  question  was  decided  in  the  same  way  in  Hart  v.  Seixas 
(21  Wend.  40)  on  error  from  a  judgment  of  the  New  York 
Common  Pleas,  and  a  reversal  was  sought  on  the  ground  that 
the  record  did  not  show  that  the  court  had  acquired  jurisdic- 
tion of  the  person  of  the  defendant.  The  prevailing  opinion 
was  pronounced  by  Cowen,  J.,  affirming  the  judgment,  and  it 
was  held,  that  the  fact  that  the  question  arose  on  error  and  not 
collaterally  as  in  Foot  v.  Stevens,  made  no  difference,  and  that 
the  presumption  attached  alike  in  the  one  case  as  in  the  other. 
The  case  of  Hart  v.  Seixas  has  been  questioned  (1  Smith's 
Leading  Cases,  1021)  as  carrying  the  doctrine  of  presumption 
somewhat  beyond  its  legitimate  boundaries,  but  the  case  has 
been  frequently  cited  in  our  reports  with  approval,  and  has 
never  been  overruled,  and  must  be  regarded  as  authoritative 
in  our  courts.  (See  Chemung  Canal  Bk.  v.  Judson,  supra.) 
In  Frees  v.  Ford  (6  N.  Y.  176)  it  was  held  that  County 
Courts  organized  under  the  Constitution  of  1846,  are  courts  of 
special  and  limited  jurisdiction,  whose  jurisdiction  must  appear 
on  the  face  of  their  judgments,  and  will  not  be  presumed. 
The  Constitution  of  1846  (Art.  6,  §14)  declares  that  "the 
County  Court  shall  have  such  jurisdiction  in  cases  arising  in 
Justice's  Court  and  in  special  cases,  as  the  legislature  may  pre- 
scribe, but  shall  have  no  original  civil  jurisdiction,  except  in 
such  special  cases."    The  decision  in  Frees  v.  Ford  had  refer* 
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ence  to  a  court  constituted  under  this  limited  and  circumscribed 
power,  and  is  not  an  authority  applicable  to  a  court  possessing 
the  broad  and  comprehensive  powers  of  a  Court  of  Sessions. 
The  conclusion  we  have  reached  on  the  point  of  jurisdiction 
accords,  we  think,  with  the  spirit  of  the  authorities  and  is 
reasonable  in  itself.  It  can  scarcely  be  doubted  that  as  matter 
of  fact  the  proper  order  remitting  the  case  to  the  Sessions  was 
made.  Indeed  it  is  so  stated  in  one  of  the  affidavits  on  the 
part  of  the  defendant,  made  on  a  motion  for  a  new  trial.  The 
indictment  was  treated  by  all  parties  as  properly  in  the  Ses- 
sions, and  was  tried  without  objection  upon  that  assumption. 
The  learned  counsel  for  the  defendant  raises  the  further 
objection  that  the  defendant  was  not  arraigned  and  did  not 
plead  to  the  indictment.  The  authorities  are  quite  numerous 
to  the  effect  that  in  a  criminal  case  an  arraignment  and  plea 
are  essential  and  necessary  preliminaries  to  a  legal  trial 
upon  an  indictment.  (4  Black.  Com.  322;  Bishop's  Crim. 
Pro.  §  684 ;  3  Wharton's  Crim.  Law,  §  3154.)  Section  296 
of  the  Code  of  Criminal  Procedure  declares  that  when 
the  indictment  is  filed  the  defendant  must  be  arraigned 
thereon.  The  defendant  on  arraignment  may  either  demur 
or  plead  to  the  indictment  (§  321)  and  the  plea  makes 
the  issue  of  law  or  fact  to  be  tried.  The  object  of  the  arraign- 
ment is  to  inform  the  defendant  of  the  charge  against  him 
and  have  him  answer  the  indictment.  (4  Black.  Com.  322.) 
A  formal  plea  of  not  guilty  is  not  necessary  to  put  the  defend- 
ant on  trial.  Under  the  Eevised  Statutes  (2  K.  S.  730,  §  70)  a 
demand  of  trial  by  a  defendant  was  declared  to  be  equivalent 
to  a  plea  of  not  guilty.  It  is  sufficient,  we  think,  to  constitute 
an  issue  that  the  defendant  on  his  arraignment  informs  the 
court  that  he  denies  the  charge  or  that  he  demands  a  trial. 
We  are  of  opinion  that  the  record  in  this  case  does  sufficiently 
show  an  arraignment  and  plea.  The  record  states  that  on 
May  13,  1885,  the  "defendant  on  arraignment  pleaded  not 
guilty."  The  record  then  proceeds  "  subsequently  and  after 
arraignment  as  aforesaid,  the  defendant  by  leave  of  the  court 
Sickels — Vol.  LXII.        2 
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withdrew  his  plea  and  moved  the  court  to  dismiss  the  indict- 
ment under  subdivision  2,  section  313,  Code  of  Criminal  Pro- 
cedure." Then  follows  the  affidavits  on  which  the  motion  to 
dismiss  was  made,  and  the  decision  of  the  court  denying  the 
motion ;  also  a  statement  of  the  proceedings  and  evidence  on 
the  trial,  and  the  finding  by  the  jury  of  a  verdict  of  guilty.  It 
does  not  appear  that  there  was  a  formal  renewal  of  the  plea  of 
not  guilty.  But  the  parties  proceeded  as  upon  the  trial  of 
that  issue.  The  defendant  was  present  with  his  counsel  and 
cross-examined  the  witnesses  for  the  plaintiff,  and  introduced 
witnesses  in  his  defense.  It  is  a  just  inference  that  all 
parties  regarded  the  plea  as  having  been  withdrawn  for  the 
purpose  of  the  motion  only,  and  proceeded  to  the  trial  on  the 
understanding  that  it  was  reinstated  when  the  motion  was 
denied.  The  Code  declares  that  "  no  indictment  is  insuffi- 
cient, nor  can  the  trial  judgment  or  other  proceedings  thereon 
be  affected  by  reason  of  any  imperfection  in  matter  of  form, 
which  does  not  tend  to  the  prejudice  of  the  substantial  rights 
of  the  defendants  upon  the  merits."  (Code  of  Crim.  Pro.§  285.) 
It  would  be  sacrificing  substance  to  form  not  to  give  effect  to 
the  transaction  according  to  the  plain  understanding  of  the 
court  and  the  parties. 

Exceptions  were  taken  by  the  defendant  on  the  trial  to  the 
admission  and  rejection  of  evidence.  They  were  fully  consid- 
ered by  the  General  Term  and  none  of  them  presents  any  doubt- 
ful or  difficult  question. 

The  defendant,  after  judgment,  applied  to  the  trial  court  to 
vacate  the  judgment  to  enable  him  to  move  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence.  The  court  denied 
the  motion  on.  the  ground  that  it  had  no  power  to  grant  the 
same.  The  power  of  a  trial  court  to  grant  a  new  trial,  given 
by  section  463  of  the  Code  of  Criminal  Procedure,  is  qualified 
by  section  466,  which  declares  that  "the  application  for  a  new 
trial  must  be  made  before  judgment."  The  affidavits  upon 
which  the  motion  was  made,  did  not  make  a  case  upon  which, 
within  the  established  rule,  a  new  trial  could  be  granted.  We 
think  the  application  was  improperly  denied. 
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The  final  question  in  the  case  relates  to  the  form  of  the 
judgment  entered  by  the  clerk  in  the  minutes.  The  record 
contains  (1)  a  copy  of  the  indictment ;  (2)  an  arraignment  and 
plea;  (3)  the  proceedings  on  the  motion  to  dismiss;  (4)  the 
minutes  of  the  trial,  including  a  statement  of  the  finding 
by  the  jury  of  the  verdict  of  guilty,  and  entries  of  various 
adjournments  for  the  purpose  of  permitting  the  defendant  to 
move  for  a  new  trial ;  (5)  the  affidavits  read  on  the  motion ; 
(6)  an  entry  entitled  "  The  People  v.  Amariah  If.  Bradner" 
which  is  the  minute  of  the  judgment.  This  last  entry  recites 
the  hearing  of  the  motion  for  a  new  trial,  its  denial  by  the 
court,  and  then  proceeds,  "  the  said  defendant  being  asked  if 
he  had  any  legal  cause  to  show  why  judgment  should  not  be 
pronounced  against  him,  to  which  he  answered,  4  No ',  it  is 
ordered  on  this  8th  day  of  June,  1886,  that  the  defendant  be 
imprisoned  in  the  State  prison  at  Auburn,  N.  Y.,  for  the 
term  of  five  years."  Section  485  of  the  Code  of  Criminal 
Procedure  provides  that  "  when  judgment  upon  a  conviction 
is  rendered,  the  clerk  must  enter  the  same  upon  the  minutes, 
stating  briefly  the  offense  for  which  the  conviction  has  been 
had,  and  must,  upon  the  service  upon  him  of  notice  of  appeal, 
immediately  annex  together  and  file  the  following  papers, 
which  constitute  the  judgment-roll,"  etc.  The  judgment  in  a 
criminal  case  upon  conviction  is  the  sentence  of  the  court. 
But  it  is  essential  for  certainty  and  for  the  protection  of  all 
parties  that  it  should  be  evidenced  by  a  record.  There  must 
be  a  memorial  of  the  judgment  entered  in  the  record  of  the 
court  before  the  judgment  can  be  executed.  Section  485  does 
not  contemplate  the  making  up  of  a  formal  judgment  record. 
The  entry  in  the  minutes  stands  as  the  record  of  the  judgment, 
and,  on  appeal,  this  entry  forms  a  part  of  the  judgment-roll. 
The  entry  in  this  case  does  not  fully  conform  to  section  485, 
as  it  contains  no  statement  of  the  offense  of  which  the  defend- 
ant was  convicted.  Looking  at  the  whole  record,  which 
includes  the  indictment  and  the  minutes  of  the  trial,  the  fact 
appears.  The  question  L  whether  this  omission  in  the  entry 
by  the  clerk  makes  the  sentence  void,  so  chat  the  case  stands 
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as  if  no  judgment  had  been  pronounced,  or  may  the  other 
parts  of  the  record  be  referred  to,  and,  if  found  to  furnish 
evidence  of  the  fact  omitted  in  the  entry,  may  this  court  con- 
form the  entry  to  the  fact.  Section  486  of  the  Code  requires 
that  where  a  judgment,  except  of  death,  has  been  pronounced, 
a  certified  copy  of  the  entry  thereof  upon  the  minutes  shall  be 
furnished  to  the  officer  whose  duty  it  is  to  execute  the  judg- 
ment, and  declares  that  no  other  warrant  or  authority  is  neces- 
sary to  justify  or  require  its  execution.  We  are  not  called 
upon  to  decide  whether  it  is  necessary,  in  order  to  justify  a 
detention  of  a  defendant  under  this  section,  that  the  entry  in 
the  minutes,  with  a  copy  of  which  he  is  to  be  furnished,  should 
conform  to  the  requirements  of  section  485,  and  show  the 
offense  of  which  the  defendant  was  convicted.  But  we  are  of 
opinion  that  the  defect  in  the  entry  is  amendable  on  this 
appeal.  By  section  542  (Code  Crim.  Pro.)  the  court  on  appeal 
is  required  to  give  judgment  without  regard  to  technical  errors 
or  defects,  or  to  exceptions  which  do  not  affect  the  substantial 
rights  of  the  parties.  Section  543  declares  that,  "  upon  hear- 
ing the  appeal  the  appellate  court  may,  in  cases  where  an 
erroneous  judgment  has  been  entered  on  a  lawful  verdict,  cor- 
rect the  judgment  to  conform  to  the  verdict ;  in  all  other  cases 
they  must  either  reverse  or  affirm  the  judgment  appealed  from, 
and  in  cases  of  reversal  may,  if  necessary  or  proper,  order  a 
new  trial."  In  this  case  the  verdict  and  sentence  were  lawful, 
but  a  defective  record  of  the  judgment  has  been  made.  It 
may,  we  think,  be  regarded  as  an  erroneous  judgment  within 
this  section.  The  verdict  authorized  an  entry  of  the  judgment 
in  accordance  with  section  483,  but  by  negligence  or  inadvert- 
ence the  statement  of  the  offense  was  omitted,  and  if  the  entry 
is  amended  according  to  the  truth  as  shown  by  other  parts  of 
the  record,  the  judgment,  as  recorded,  will  conform  to  the 
verdict.  It  may  be  admitted  that  the  primary  object  of 
section  543,  was  to  provide .  for  cases  where  an  illegal 
sentence  followed  a  lawful  conviction,  but  still,  we  think  the 
language  and  intent  of  the  section  fairly  includes  the  present 
case. 
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The  judgment  should,  therefore,  be  amended,  by  inserting 
a  statement  of  the  offense  for  which  the  conviction  was  had, 
and,  as  so  amended,  affirmed. 

All  concur. 


Judgment  accordingly. 


The  People  op  the  State  of  New  York,  Appellant,  v. 
Lobenzo  Dimiok,  Respondent. 

One  count  of  an  indictment  for  larceny  charged,  in  substance,  that  the 
defendant,  with  intent  to  deprive  a  marine  insurance  company,  of  which 
his  firm  was  the  agent,  of  its  property,  and  to  appropriate  the  same  to  his 
own  use,  or  that  of  some  person  or  body  corporate  unknown,  feloniously, 
falsely  and  fraudulently  represented  to  said  company  that  it  had,  through 
his  firm,  insured  the  cargo  of  a  vessel,  in  the  sum  of  $6,000,  for  the 
benefit  of  some  person  or  body  corporate  unknown;  that  a  loss  had 
occurred  whereby  the  company  had  become  legally  liable  to  pay  the 
amount  of  the  insurance,  and  that,  believing  such  representations  to  be 
true,  the  company  did,  at  the  city  of  Buffalo,  pay  over  and  deliver  to  the 
defendant  the  sum  of  $4,975,  whereas,  in  truth,  the  company  had  made 
no  such  insurance,  and  each  and  every  of  the  representations  were  false, 
fraudulent  and  untrue,  and  the  defendant  "well  knew  such  was  the 
case."  Defendant  demurred  to  the  indictment  upon  the  ground  that  it 
did  not  conform  to  the  requirements  of  the  provisions  of  the  Code  of 
Criminal  Procedure  (§§  275,  276,  284,  285),  prescribing  the  form  of  an 
indictment.  The  defects  specified  were  that  it  did  not  sufficiently  charge 
the  offense,  because  it  did  not  state  what  the  perils  and  risks  were,  which 
the  defendant  represented  were  insured  against,  or  that  he  represented 
that  a  loss  had  occurred  from  a  peril  against  which  the  company  had 
Insured,  or  that  defendant  represented  that  any  person  was  insured,  or 
that  he  knew  of  the  falsity  of  the  representations;  also,  that  the  property 
was  not  sufficiently  described.  Held,  that  the  demurrer  was  properly 
overruled;  also  that,  whether  the  representations  made  in  the  indictment 
were  calculated  to  deceive,  or  capable  of  so  doing,  was  a  question  of  fact 
for  the  jury. 

The  indictment  contained  two  other  counts,  one  of  which  charged  that 
defendant,  in  his  firm  name,  drew  upon  the  general  agent  of  said 
company,  duly  authorized  by  it  to  pay  in  case  the  drawer  was  law- 
fully entitled  to  draw  the  draft,  for  $4,975,  when  defendant  and  his 
firm,  to  his  knowledge,  were  not  lawfully  entitled  to  draw  for  that  or 
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any  other  sum,  and  by  color  and  aid  of  such  draft  he  obtained  of  it  the 
sum  specified.  The  other  count  charged  defendant,  in  substance,  with 
secreting,  withholding,  taking  and  carrying  away  from  the  possession  of 
said  company,  the  true  owner,  the  sum  of  $4,975,  and  appropriating  the 
same  to  his  own  use,  or  to  that  of  some  person  or  body  corporate  unknown. 
It  was  objected  that  the  indictment  was  defective  in  charging  more  than 
one  crime  contrary  to  the  Code  of  Criminal  Procedure  (§§  278,  279). 
Eddt  untenable ;  that  the  indictment  simply  charged,  in  separate  counts, 
as  committed  by  different  means,  the  same  crime,  larceny.    (§§  528, 529.) 

Upon  the  trial  of  the  indictment  McD.,  the  general  agent  upon  whom  the 
draft  was  drawn  by  defendant,  was  called  as  a  witness  by  the  People. 
On  cross-examination  he  was  questioned  as  to  a  civil  action  commenced 
by  the  insurance  company  against  defendant,  in  which  he  had  verified 
the  complaint.  He  was  asked  what  he  swore  to  as  to  a  particular  matter, 
and  gave  answers  showing  that  the  complaint  contained  an  allegation 
somewhat  at  variance  with  his  testimony,  on  direct-examination.  After 
redirect-examination  the  district  attorney  offered  in  evidence  a  copy  of 
the  complaint.  The  court  received  it  in  evidence  for  the  purpose  of 
showing. what  the  witness  had  sworn  to,  stating  that  it  could  not  "be 
evidence  upon  any  other  point."  The  complaint  contained  thirteen 
counts,  only  one  of  which  related  to  the  matter  inquired  of  on  cross- 
examinatioa  HM,  that  the  ruling  was  not  error;  that,  while  the  whole 
complaint  was  not  competent,  the  district  attorney  had  the  right  to  prove 
the  whole  and  to  read  so  much  of  it  as  related  to  the  cross-examination, 
and  which  tended  to  explain  or  qualify  the  testimony  so  elicited;  and 
that  a  fair  construction  of  the  ruling  of  the  trial  judge  was  that  he  received 
the  complaint  only  for  the  purpose  of  showing  what  McD.  had  testified  as 
to  the  matter  inquired  of  upon  the  cross-examination. 

Even  if  a  single  phrase  of  the  charge  of  a  court  in  a  criminal  action,  isolated 
from  the  rest  of  the  charge,  is  found  to  be  erroneous,  the  judgment  should 
not,  on  that  account,  be  reversed,  if  the  whole  charge  properly  instructed 
the  jury,  and  it  can  be  seen,  with  reasonable  certainty,  that  the  erroneous 
portion  did  not  mislead  the  jury  or  influence  the  verdict. 

Marine  insurance  may  lawfully  be  effected  upon  property  "lost  or  not  lost," 
but  that  phrase  in  a  policy  always  has  reference  to  cases  where  property 
has  started  upon  its  voyage  and  the  parties  have  no  knowledge  as  to 
whether  it  has  been  lost  or  not.  In  case  the  property  has,  to  the  knowl- 
edge of  the  parties,  been  lost,  there  can  be  no  valid  or  lawful  insurance. 

On  appeal  from  an  order  of  reversal  in  a  criminal  action,  the  defendant,  for 
the  purpose  of  sustaining  the  reversal,  has  the  right  to  rely  not  only  upon 
the  grounds  on  which  the  reversal  was  based  in  the  court  below,  but 
upon  any  error  to  be  found  in  the  record. 

The  evidence  showed  that  defendant's  firm  had  the  agency  in  Buffalo 
for  four  insurance  companies,  one  of  them  the  C.  Ins.  Co.;  that  ha 
insured   the  cargo  in  question  in  that  company,  but  after  he  was 
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advised  of  the  loss  changed  it  to  one  of  the  other  companies.  The 
People  were  allowed  to  give  evidence,  under  objection  and  exception, 
that  defendant  had  during  the  same  season,  in  several  instances  after 
knowledge  of  a  loss,  insured  against  in  the  C.  Co.,  changed  the  insurance 
to  one  of  the  other  companies  for  the  purpose  of  shielding  the  C.  Co. 
Held,  no  error;  that  the  evidence  was  proper  on  the  question  of  motive  . 
and  intent;  also  that,  although  the  proof  as  to  the  other  crimes  was  incon- 
clusive, the  People  had  the  right  to  give' it  and  have  it  submitted  to  the 
jury  with  proper  instructions. 

The  evidence  showed  that. defendant  drew  upon  McD.,  at  New  York,  for 
the  sum  stated  in  the  indictment;  at  three  days  sight;  that  the  draft  was 
sent  to  a  bank  in  that  city,  and  by  it  presented  to  McD.,  who  paid  it  by 
giving  a  check  upon  another  bank.  It  was  claimed  by  defendant  that  the 
proof  did  not  sustain  the  indictment,  in  that  it  charged  that  he  obtained 
44  money "  by  the  fraud  alleged,  while  the  proof  showed  that  the  com- 
pany parted  with  a  draft  instead  of  money.  Held,  .untenable;  that  the 
bank  presenting  the  draft  must  be  deemed  to  have  been  defendant's  agent, 
and  payment  to  it  was  payment  to  him,  and  the  bank  upon  which  the 
check  was  drawn  was  to  be  treated  as  the  agent  of  the  insurance  com- 
pany in  making  the  payment;  and  so,  money  was  paid  to  defendant. 

It  was  further  objected  on  the  part  of  defendant  that  the  conviction  was 
erroneous  as  the  proof  failed  to  show  that  the  crime  was  committed  in 
Buffalo.  Held,  untenable;  that  it  was  partly  committed  in  that  city  and 
partly  in  New  Tjrk,  and  so  the  case  came  within  the  provision  of  the 
Code  of  Criminal  Procedure  (§  184),  declaring  that  "when  a  crime  is 
committed  partly  in  one  county  and  partly  in  another  *  *  *  the  juris- 
diction is  in  either  county." 

The  indictment  was  found  in  the  Superior  Court  of  Buffalo.  It  was  claimed 
by  defendant  that,  under  the  provision  of  said  Code,  defining  the  jurisdic- 
tion of  that  court  (§  28),  which  declares  that  it  may  inquire  "  by  a  grand 
jury  of  all  crimes  committed  in  the  city  of  Buffalo,"  and  may  "try  and 
determine  all  indictments  found  therein,  or  sent  there  by  another  court, 
for  a  crime  committed  in  that  city,"  the  said  court  had  no  jurisdiction. 
Held,  untenable;  that  the  grand  jury  was  clothed  with  power  to  determine 
both  the  facts  and  the  law,  and  as  it  did  inquire  and  determine  that 
the  crime  was  committed  in  the  city  of  Buffalo  these  was  no  way  of 
reviewing  its  determination  unless  by  motion  to  quash  the  indictment  or 
to  arrest  judgment;  that  under  the  plea  of  not  guilty  the  only  question 
was  as  to  defendant's  guilt  and  the  jurisdiction  of  the  court  to  try  that 
question. 

It  is  the  duty  of  an  appellate  court  to  give,  in  a  criminal  action,  with  reason 
and  discretion,  full  force  and  effect  to  the  provision  of  the  said  Code 
(§  542),  declaring  that  "after  hearing  the  appeal  the  court  must  give 
Judgment  without  regard  to  technical  errors  or  defects,  or  to  exceptions 
which  do  not  aftect  the  substantial  rights  of  the  parties, '  and  the  one 
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which  provides  (§  634)  that  "  neither  a  departure  from  the  form  or  mode 
prescribed  by  this  Code  in  respect  to  any  pleadings  or  proceedings,  nor 
any  error  or  mistake  therein,  renders  it  invalid  unless  it  has  actually 
prejudiced  the  defendant." 

(Argued  June  28, 1887*  decided  October  4, 1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  22, 1886, 
which  reversed  a  judgment  of  the  Superior  Court  of  the  city 
of  Buffalo,  entered  upon  a  verdict  convicting  the  defendant 
of  the  crime  of  grand  larceny. 

The  defendant  was  indicted  in  the  Superior  Court  of  the 
city  of  Buffalo,  in  April,  1884.  The  indictment  contains 
three  counts ;  and  the  first  count  charges,  in  substance,  that  on 
the  10th  day  of  October,  1883,  the  defendant,  with  intent  to 
deprive  and  defraud  the  true  owner  of  its  property  and  the 
use  and  benefit  thereof,  and  to  appropriate  the  same  to  the  use 
of  the  defendant  or  of  some  person  or  body  corporate 
unknown,  did  feloniously,  falsely  and  fraudulently  pretend 
and  represent  to  the  Thames  and  Mersey  Marine  Insurance 
Company,  a  body  corporate,  that  said  company  had  thereto- 
fore made  and  effected  through  the  firm  of  Crosby  &  Dimick, 
composed  of  Thomas  G.  Crosby  and  the  defendant,  certain 
insurance  upon  the  cargo  of  the  schooner  James  Wade, 
whereby  it  had  insured  the  cargo  of  the  said  schooner  for  the 
benefit  of  some  person  or  body  corporate  unknown  in  the  sum 
of  $5,000,  and  that  a  loss  had  theretofore,  and  after  the 
making  of  the  said  insurance,  occurred  on  the  cargo  of  the 
vessel,  whereby  the  liability  of  the  said  company  had  accrued 
and  become  fixed  in  the  sum  of  $5,000,  and  that  the  said 
company  was  legally  liable  to  pay  said  loss  to  the  said  Thomas 
G.  Crosby  and  the  defendant  for  the  benefit  of  some  person 
or  body  corporate  unknown  entitled  to  the  same;  that  the 
company  believing  such  representations  to  be  true,  and  relying 
on  the  same,  were  thereby  induced  to,  and  did,  at  the  city  of 
Buffalo,  on  the  10th  day  of  December,  1883,  pay  over  and 
deliver  to  the  defendant,  and  the  defendant  did  then  and 
there  obtain  from  the  possession  of  the  company  by  color  and 
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aid  of  such  representations,  with  intent  to  deprive  and  defraud 
the  true  owner  thereof  and  appropriate  the  same  to  his  own 
use,  and  to  the  use  of  some  person  or  body  corporate  unknown, 
the  sum  of  $4,975,  of  which  the  company  was  the  true  owner, 
and  to  the  use  and  benefit  of  which  it  was  entitled ;  that  the 
company  had  not  theretofore  made  and  effected  any  such 
insurance  upon  the  cargo  of  said  schooner  through  the  firm 
of  Crosby  &  Dimick,  or  otherwise;  that  no  such  loss  had 
occurred  upon  the  cargo  of  said  vessel  for  which  the  company 
was  liable  to  pay  any  sum  of  money  whatever ;  that  it  had  not 
become  liable  to  pay  any  sum  or  moneys  whatever  upon  any 
loss  whatever  upon  the  cargo  of  said  schooner  by  reason  of 
any  insurance,  made  or  effected  through  its  agents  or  through 
the  defendant,  or  otherwise ;  that,  in  fact,  each  and  every  one 
of  the  pretenses  and  representations  were  wholly  false,  fraudu- 
lent and  untrue,  as  the  defendant  then  and  there  well  knew. 

The  second  count  charged  that  on  December  10,  1883,  at 
the  city  of  Buffalo,  the  defendant  drew  upon  Angus  J. 
McDonald,  the  general  agent  of  the  Thames  and  Mersey  Marine 
Insurance  Company,  and  duly  authorized  by  it  to  pay  the 
same  from  its  money,  in  case  the  drawer  thereof  was  then  and 
there  lawfully  entitled  to  draw  upon  him  for  payment  of  the 
same,  a  certain  draft  in  the  name  of  Crosby  &  Dimick  for 
the  sum  of  $4,975,  to  the  order  of  Crosby  &  Dimick,  when, 
in  truth  and  in  fact,  the  defendant  and  said  firm  were  not  law- 
fully entitled  to  draw  upon  the  drawee  therein  named  for  that 
or  any  other  sum,  and  the  defendant  knew  such  to  be  the  case ; 
and  the  defendant  did  then  and  there,  with  intent  to  defraud 
such  insurance  company  by  color  and  aid  of  such  draft,  obtain 
from  it  the  sum  of  $4,975.  In  the  third  count  it  charges,  in 
substance,  the  defendant  with  secreting,  withholding,  taking, 
stealing  and  carrying  away  from  the  possession  of  the  true 
owner,  the  Thames  and  Mersey  Insurance  Company,  the  sum 
of  $4,975,  and  appropriating  the  same  to  his  own  use,  or  to 
the  use  of  some  person  or  body  corporate  unknown. 

The  defendant  demurred  to  the  indictment  as  follows  ;  (1.) 
"That  the  indictment  does  not  conform  substantially  to  the 
Siokkls — Vol-  LXII.       8 
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requirements  of  sections  275  and  276  of  the  Code  of  Criminal 
Procedure,  in  that  it  does  not  contain  a  plain  and  concise 
statement  of  the  act  constituting  the  alleged  crime  without 
unnecessary  repetition,  nor  does  it  set  forth  the  act  charged  as 
an  offense ; "  (2.)  "  that  more  than  one  crime  is  charged  in  the 
indictment  within  the  meaning  of  sections  278  and  279  of  said 
Code ; "  (3.)  "  that  the  facts  stated  do  not  constitute  a  crime." 

The  indictment  was  thereafter  moved  into  the  Court  of  Oyer 
and  Terminer  where  the  demurrer  was  overruled,  and  the 
defendant  pleaded  to  the  indictment.  Subsequently  the  defend- 
ant was  brought  to  trial,  convicted  and  sentenced  to  the  State 
prison  for  a  term  of  five  years.  A  motion  for  a  new  trial  was 
made  by  the  defendant  before  the  judge  who  presided  at  the 
Oyer  and  Terminer  and  was  denied. 

Further  facts  are  stated  in  the  opinion. 

George  F.  Quinby  for  appellant.  Although  the  indictment 
contains  three  counts,  it  charges  but  one  offense.  {People  v. 
WiUett,  102  N.  Y.  251 ;  Phelps  v.  People,  72  id.  334 ;  People 
v.  Convoy,  97  id.  62 ;  PeopU  v.  Pugg,  98  id.  537 ;  Code 
Crim.  Pro.  §§  275,  276,  279,  283,  284,  285.)  Should  only  one 
count  be  good,  that  would  be  sufficient  to  sustain  a  conviction. 
{People  v.  Davis,  56  N.  Y.  95 ;  People  v.  Minken,  36  Hun, 
90 ;  People  v.  WiUett,  102  N.  Y.  251.)  The  court  committed 
no  error  in  denying  the  motion  to  compel  the  district  attorney 
to  elect  on  which  count  of  the  indictment  he  proposed  to  pro- 
ceed. {Armstrong  v.  People,  70  N.  Y.  38 ;  Cook  v.  People, 
2  T.  &  C.  404 ;  Hawker  v.  PeopU,  75  K  Y.  487 ;  Code  Crim. 
Pro.  §  279.)  Section  527  of  the  Code  of  Criminal  Procedure 
has  no  application  to.  this  court.  No  questions  could  be  con- 
sidered here  except  such  as  are  presented  by  proper  and 
sufficient  exceptions,  duly  taken  upon  the  trial.  {People  v. 
Donovan,  101  N.  Y.  632 ;  People  v.  Hovey,  92  id.  554 ;  Peo- 
ple v.  D'Argencour,  95  id.  625 ;  People  v.  Guidici,  100  icL 
503.)  All  that  is  necessary  for  the  purposes  of  the  present 
case,  and  as  to  this  defendant,  is  a  de  facto  corporate  existence, 
the  defendant  having  contracted  and  dealt  with  it  as  a  cor- 
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poration  and  as  the  Thames  and  Mersey  Marine  Insurance 
Company  (Limited).  (  Whitford  v.  Laidler,  94  N.  Y.  151 ; 
Bonner  v.  Appleby,  1  Sandf.  158 ;  Palmer  v.  Lawrence,  3 
id.  161 ;  White  v.  Hose,  15  Abb.  Pr.  66 ;  White  v.  Coventry, 
29  Barb.  305 ;  Eaton  v.  AspinwaU,  19  N.  T.  119 ;  Meth.  E. 
Church  v.  Pickett,  id.  484 ;  Bk.  of  Toledo  v.  Interned.  Bk., 
21  id.  542 ;  ZeonardsviUe  Bk.  v.  WHlard,  25  id.  574 ;  B.  <& 
A.  R.  R.  Co.  v.  Carey,  26  id.  75,  77,  78 ;  Bigelow  on  Estop. 
[4th  ed.  1886]  528.)  The  rules  of  evidence  in  civil  cases  are 
applicable  also  to  criminal  cases.  (Code  Crim.  Pro.  §  392; 
People  v.  Nodke,  29  Hun,  461 ;  94  N.  Y.  137;  People  vj 
Beach,  87  K  Y.  508,  512,  513;  Pontius  v.  People,  82  id. 
339,  346,  347 ;  People  v.  Buddensieck,  103  id.  582 ;  Quinby 
v.  Strauss,  90  id.  664 ;  Daley  v.  Byrne,  77  id.  187 ;  Bergham 
v.  Jones,  94  id.  51 ;  Fountain  v.  Pettee,  38  id.  184, 185,  186 ; 
Zevin  v.  Russell,  42  id.  251,  255.)  It  was  competent  to 
prove  other  similar  frauds  on  the  part  of  defendant.  (Pier- 
son  v.  People,  79  K  Y.  424 ;  Pontius  v.  People,  82  id. 
339,  347;  People  v.  Everhardt,  5  N.  Y.  793;  Cory  v. 
Hotailing,  1  Hill,  311 ;  Bottomly  v.  U.  S.,  1  Story,  135 ; 
Castle  v.  Bullard,  23  How.  [IT.  S.]  172,  186;  Butter  v. 
Watkins,  13  Wall.  456,  464;  2T.  T.  Mut.  L.  Ins.  Co.  v. 
Armstrong,  117  U.  S.  591.)  The  defendant's  remedy,  assum- 
ing that  knowledge  was  not  fairly  brought  home  to  him,  was 
to  renew  the  motion  to  strike  out  at  the  close  of  the  trial,  and 
then  to  ask  the  judge  to  instruct  the  jury  to  disregard  the 
evidence.  (Gawtry  v.  Doane,  51  N.  Y.  84-90 ;  Platner  v. 
Platner,  78  id.  90,  101 ;  Pontius  v.  People,  82  id.  339,  346, 
347 ;  Miller  v.  Montgomery,  78  id.  282-286 ;  Levin  v.  Russell, 
42  id.  251.)  An  excepting  party  must  refer  certainly,  intelli- 
gibly and  clearly  to  the  portion  of  the  charge  excepted  to. 
(McGinley  v.  IT.  &  L.  Ins.  Co.,  77  K  Y.  497 ;  People  v. 
Buddensieck,  103  id.  501.)  If  the  charge,  as  a  whole,  con- 
veyed to  the  jury  the  correct  rule  of  law  on  a  given  question, 
the  judgment  will  not  be  reversed,  although  detached  sentences 
may  be  erroneous  ;  and  if  the  language  employed  is  capable  of 
different  constructions,  that  construction  will  be  adopted  which 
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will  lead  to  an  affirmance  of  the  judgment,  unless  it  fairly 
appears  that  the  jury  were,  or  at  least  might  have  been  mislead. 
(Caldwell  v.  N.  J.  SeVt  Co.,  47  N.  Y.  286 ;  People  v.  McCah- 
lam,  103  id.  597 ;  People  v.  Buchanan,  51  id.  492 ;  Crist  v. 
E  R.  Co.,  58  id.  638,  639 ;  Sperry  v.  Miller,  16  id.  413.) 
As  the.  indictment  charged  but  one  offense,  there  cpuld  there- 
fore be  but  one  verdict,  guilty  or  not  guilty.  It  was  to  be  the 
ordinary  general  verdict  in  a  criminal  case.  (Code  Crim.  Pro., 
§§  436,  437 ;  People  v.  Rugg,  98  N.  Y.  537.)  When  a  crime 
is  committed  partly  in  one  county  and  partly  in  another,  or  the 
acts  or  effects  thereof  constituting  or  requisite  to  the  commis- 
sion of  the  offense  occur  in  two  or  more  counties,  the  jurisdic- 
tion is  in  either  county.  {Mack  v.  People,  82  N.  Y.  235,  237.) 
Where  a  question  arises  as  to  the  proper  construction  of  the 
words  of  contract,  the  practical  construction  adopted  by  the 
parties  themselves,  and  their  acts  thereunder  are  entitled  to 
great,  if  not  controlling  weight.  (Chicago  v.  Sheldon,  9  Wall. 
50,  54 ;  French  v.  Carhart,  1  K  Y.  96,  102 ;  Beacham  v. 
EckharcTs  Extra,  2  Sandf.  Ch.  116 ;  Stone  v.  Clark,  1  Met. 
378,  381 ;  Lovejoy  v.  Zovett,  124  Mass.  270,  274.)  The  policy 
in  question  is  only  the  ordinary  form  of  policy  and  the  words 
"lost  or  not  lost"  contained  in  it,  bear,  in  the  absence  of  any 
thing  to  show  the  contrary,  only  the  ordinary  meaning,  that 
the  insurance  or  reinsurance  could  be  effected  only  when  it 
was  not  known  whether  the  subject  was  lost  or  not.  (Ins.  Co. 
v.  Folsom,  18  Wall.  251 ;  Buck  v.  Bark,  18  N.  Y.  337,  339, 
342,  343 ;  1  Chitty  on  Cont.  106 ;  BenOey  v.  Columbia  Ins. 
Co.,  17  N.  Y.  421 ;  Blackburn  v.  Vigors,  17  Q.  B.  D.  553 
[1886.])  A  judge  is  not  bound  to  repeat  his  charge,  nor  is  he 
bound  to  adopt  the  exact  language  of  counsel  in  their  request 
to  charge.  (Tucker  v.  Ely,  37  Hun,  565  ;  C  Connd  v.  People, 
87  N.  Y.  377;  Moet  v.  People,  85  id.  373,  380  ;  Raymond  v. 
Richmond,  88  id.  671.) 

Spencer  Clinton  and  Daniel  L.  Lochwood  for  respondent. 
The  indictment  does  not  conform  substantially  to  the  require- 
ments of  sections  275  and  276  of  the  Code.     (People  v.  Gates, 
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13  Wend.  317 ;  Briggs  v.  People,  8  Barb.  551 ;  People  v. 
Jackson,  3  Denio,  101;  Phelps  v.  People,  72  N.  Y.  349; 
King  v.  Cheer,  4  B.  &  Cr.  902 ;  10  Eng.  Com.  L.  266.)  The 
representations  of  the  defendant,  not  being  calculated  or  capa- 
ble of  deceiving  could  not  constitute  a  crime.     {People  v. 

Williams,  4  Hill,  9  ;  People  v.  Oyer  <&  Ter.,  83  N.  Y.  437- 
439 ;  People  v.  Wood,  10  N.  Y.  Leg.  Observer,  61 ;  People 
v.  Gates,  13  Wend.  311 ;  People  v.  Blanchard,  90  N.  Y.  314.) 
The  indictment  is  defective  in  not  describing  the  property 
taken.  {Raskins  v.  People,  16  N.  Y.  344,  347;  People  v. 
Ream,  38  Hun,  418  ;  Phelps  v.  People,  72  N.  Y.  350.)  The 
indictment  is  defective  in  not  charging  more  than  one  crime, 
contrary  to  sections  278  and  279  of  the  Code.     {People  v. 

Ward,  15  Wend.  231 ;  People  v.  Wynder,  12  id.  425.)  Where 
the  case  of  the  people  rests  upon  circumstantial  evidence,  the 
circumstances  must  be  consistent  with  no  other  hypothesis 
than  that  of  guilt  to  sustain  a  conviction.  {People  v.  Bennett, 
49  N.  Y.  13,  14 ;  FoUom  v.  Mer.  Mut.  Ins.  Co.,  8  Blatchf. 
170.)  The  certificate  of  incorporation  of  the  Thames  and 
Mersey  Insurance  Company  was  improperly  admitted  in  evi- 
dence. {People  v.  D'Agencour,  95  N.  Y.  624;  People  v. 
Mc  Carney,  83  id.  408,  412 ;  Williams  v.  Bk.  of  Mich.,  7 
Wend.  539 ;  People  v.  Peabody,  25  id.  472,  474;  People  v. 
Davis,  21  id.  309.)  Circumstances  create  presumptive  knowl- 
edge in  criminal  as  well  as  civil  cases.  ( Yates  v.  People,  32 
N.  Y.  509.)  When  it  is  in  the  power  of  the  person  to  explain, 
his  failure  to  do  so  is  strong  presumptive  evidence  against 
him.  {Gordon  v.  People,  33  K  Y,  501.)  The  People  were 
only  entitled  to  read  such  portion  of  the  complaint  as  qualified 
or  explained  the  part  the  defendant  called  attention  to.  {Rouse 
v.  Whitehead,  25  N.  Y.  173  ;  Gary  v.  Nicholson,  24  Wend. 
353 ;  DUXAer  v.  Home  Z.  Ins.  Co.,  69  K  Y.  256  ;  People  v. 
GiVbs,  93  id.  470  ;  Coleman  v.  People,  58  id.  555 ;  Hutchins 
t.  Hutchins,  98  id.  56,  65.)  The  exclusion  of  the  offer  to 
show  the  amount  of  insurance  the  Continental  was  carrying 
on  the  twenty-fourth  of  October  was  erroneous.  {People  v. 
Jfoelke,  29  Hun,  461.)    This  indictment  being  found  in  the 
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Superior  Court  of  Buffalo,  and  charging  the  defendant  with 
obtaining  money  within  that  city  by  means  of  false  represen- 
tations, the  defendant  could  not  be  convicted  on  proof  that  he 
obtained  the  money  in  the  city  of  New  York.  (People  v. 
Bark,  91  N.  Y.  5,  13 ;  People  v.  Sully,  1  Sheld.  17 ;  People 
v.  Galloway,  17  Wend.  540 ;  People  v.  Ilerrick,  13  id.  87 ; 
People  v.  Genung,  11  id.  18 ;  Comm.  v.  WUgas,  4  Pick.  177 ; 
Chemung  Canal  Bk.  v.  Judson,  8  N.  Y.  254 ;  Dobson  v. 
Pierce,  12  id.  156.)  There  is  no  law  forbidding  the  making  of 
a  policy  upon  a  subject  already  lost.  If  it  contains  the  phrase 
"  lost  or  not  lost,"  it  is  good  although  not  executed  till  after  a 
loss  has  happened  and  both  parties  know  it.  (Mead  v.  Davi- 
son, 3  Adol.  &  El.  303 ;  30  Eng.  Com.  L.  Kep.  95  ;  Pitney  v. 
Glens  Falls  Ins  Co.,  65  N.  Y.  21 ;  Van  Schoick  v.  Niag.  F. 
Ins.  Co.,  68  id.  434 ;  41  Hun,  632.)  If  a  principal  accepts- 
the  benefits  of  an  act  he  adopts  the  whole  act,  so  that 
if  it  was  unauthorized  at  the  time  is  was  done,  it  becomes 
authorized  by  his  accepting  the  benefit  of  it.  (Meehan  v. 
Forrester,  52  N.  Y.  277 ;  Ahem  v.  Goodspeed,  72  id.  10S.) 
The  court  erred  in  refusing  to  charge  as  requested;  that 
although  the  jury  should  find  that  the  representations  charged 
in  the  indictment  were  made  by  the  defendant,  that  they  were 
false  and  that  he  knew  them  to  be  false,  the  law  does  not  from 
this  infer  a  fraudulent  intent.  (PeopU  v.  Baker,  96  N.  Y.  340, 
350 ;  2  Bish.  Crim.  Pro.  183, 184 ;  Comm.  v.  Stone,  1  Mete.  43.) 
The  court  erred  in  declining  to  require  the  district  attorney  to 
elect  which  count  he  would  ask  for  a  conviction  on.  (People 
v.  Wood,  59  N.  Y.  117 ;  Phelps  v.  PeopU,  72  id.  373 ;  Penal 
Code,  §§  528,  529.)  The  motion  to  direct  a  verdict  at  the 
close  of  the  defendant's  case  was  improperly  refused.  (People 
v.  Baker,  96  N.  Y  340 ;  Thomas  v.  People,  34  id.  354.) 

Earl,  J.  The  Thames  and  Mersey  Insurance  Company 
(Limited),  of  Liverpool,  London  and  Manchester,  was  a  foreign 
corporation  authorized  to  transact  business  within  this  State, 
and  it  had  a  general  agency  for  this  country  in  the  city  of 
New  York,  which  was  in  charge  of  Angus  J.  McDonald  its 
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general  agent.  The  Union  Insurance  Company  of  Philadel- 
phia and  the  Insurance  Company  of  the  State  of  Pennsylvania 
were  Pennsylvania  corporations  authorized  to  do  business  in 
this  State,  and  the  Continental  Insurance  Company  was  & 
domestic  corporation.  During  the  year  1883,  Thomas  G. 
Crosby  and  the  defendant  Lorenzo  Dimick  were  insurance 
agents  at  Buffalo  doing  business  under  the  firm  name  of  Crosby 
&  Dimick,  and  as  such  they  had  the  agency  of  all  these 
companies  although  in  fact  the  agency  of  the  Continental 
Insurance  Company  was  in  the  individual  name  of  Dimick. 
They  were  the  general  agents  of  all  these  companies  for  their 
inland  marine  insurance  and  as  6uch  had  very  general  and 
extensive  powers.  They  had  sub-agents  at  various  ports  upon 
the  lakes  who  took  risks  upon  vessels  and  cargoes  and  reported 
them  to  Crosby  &  Dimick  at  Buffalo,  who  were  authorized 
to  reinsure  such  risks  or  a  portion  of  them  in  their  discretion. 
The  particular  facts  constituting  this  crime,  as  the  evidence 
tends  to  show,  are  as  follows :  In  the  latter  part  of  October, 
1883,  an  insurance  was  effected  in  the  Union  Insurance  Com- 
pany by  the  sub-agent  at  Detroit  upon  a  cargo  of  wheat  in  the 
schooner  James  Wade  for  the  voyage  from  Detroit  to  Buffalo 
for  $10,500,  and  Crosby  &  Dimick  were  at  once  notified  of 
such  insurance.  By  the  direction  of  the  defendant  $7,000  of 
that  risk  was  at  once  reinsured  in  the  Continental  Insurance 
Company  and  proper  entries  to  that  effect  were  made  on  the* 
papers  and  books  of  the  firm,  and  the  reinsurance  became 
effectual.  The  schooner  never  reached  her  destination,  and 
after  the  defendant  had  heard  of  her  loss,  about  the  middle  of 
November,  he  gave  directions  to  some  of  the  clerks  in  his 
office  to  cancel  the  reinsurance  in  the  Continental  and  place 
$5,000  of  reinsurance  in  the  Thames  and  Mersey.  By  erasures 
on  the  books  and  papers  and  new  entries  this  was  in  form  done, 
the  purpose  being  to  shield  the  Continental  from  loss  and  to 
impose  it  to  the  extent  of  $5,000,  wrongfully  and  fraudulently, 
upon  the  Thames  and  Mersey.  Subsequently  the  defendant 
represented  to  Macdonald  that  the  Thames  and  Mersey  had  the 
insurance  of  $5,000  upon  the  cargo  of  the  Wade,  made  to  him 
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proofs  of  loss  and  drew  upon  him  a  draft  for  the  amount  less 
a  small  percentage  to  wit.,  the  sum  of  $4,975,  which  he  as 
agent  of  the  Thames  and  Mersey  paid,  and  thus  the  alleged 
crime  was  consummated. 

The  General  Term,  in  its  order  of  reversal,  certified  that  it 
found  no  reason  for  granting  a  new  trial  in  the  exercise  of  its 
discretion  or  upon  the  facts  after  a  full  consideration  of  the 
same  and  that  it  reversed  the  judgment  and  granted  the  new 
trial  for  errors  of  law  exclusively.  We  are,  therefore,  confined 
in  our  examination  of  this  case  exclusively  to  the  consideration 
of  questions  of  law  raised  in  the  record. 

As  appears  by  the  opinion  pronounced  at  the  General  Term, 
the  reversal  was  there  based  upon  two  errors  of  law  which  we 
will  first  consider. 

Upon  the  trial  McDonald  was  called  and  examined  as  a 
witness  for  the  people,  and  then  he  was  cross-examined  on 
behalf  of  the  defendant.  During  his  cross-examination  he  was 
questioned  as  to  a  certain  civil  action  commenced  by  the 
Thames  and  Mersey  Insurance  Company  against  the  defend- 
ant in  which  he  had  verified  the  complaint.  Without  showing 
or  permitting  him  to  read  the  complaint,  defendant's  counsel 
asked  him  what  he  swore  to  as  to  a  particular  matter,  and  he 
gave  answers  showing  that  the  complaint  contained  an  allega- 
tion somewhat  at  variance  with  his  evidence  upon  his  direct 
examination.  After  his  cross-examination  was  concluded,  he 
was  re-examined  on. behalf  of  the  People,  and  the  district 
attorney  said  :  "  I  desire  to  offer  this  copy  of  the  complaint  in 
evidence  —  the  whole  of  it."  Counsel  for  the  defendant  said : 
"  I  object  to  ft,"  and  the  court  said,  "  1  think  it  may  be  put 
in  evidence  for  the  purpose  of  showing  what  he  testified  to ;  it 
can't  be  evidence  upon  any  other  point."  The  record  then 
shows  that  the  objection  was  overruled,  that  an  exception  was 
taken  and  that  the  complaint  was  received  and  marked  as  an 
exhibit. 

The  complaint  did  contain  much  matter  not  relevant  to  the 
cross-examination  of  McDonald  and  not  needful  or  pertinent 
to  explain  or  qualify  such  cross-examination.     It  contained 
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thirteen  counts,  only  one  of  which  related  to  the  matter 
inquired  of  upon  the  cross-examination,  and,  therefore,  the  whole 
complaint  was,  in  no  sense,  competent  evidence,  and  if  the  court 
ruled  that  it  was  all  competent  and  allowed  it  to  be  read  to 
the  jury,  as  now  claimed  by  the  defendant,  a  clear  error  was 
committed.  The  district  attorney  had  the  right  to  read  so 
much  of  the  complaint  as  related  to  the  cross-examination  and 
as  tended  to  explain  or  qualify  the  facts  elicited  upon  such 
examination  as  to  its  contents,  and  no  more.  It  cannot  be 
presumed  that  the  trial  judge  committed  the  obvious  error  of 
allowing  the  whole  complaint  to  be  read  to  the  jury  as  evi- 
dence, and  it  does  not  appear  that  he  did.  The  record  does 
not  even  show  that  any  part  of  the  complaint  was  read  to  the 
jury,  much  less  that  the  whole  of  it  was.  The  district  attorney 
could  not  prove  part  of  the  complaint  without  proving  the 
whole  of  it,  and  he  could  not  put  part  of  it  in  evidence  with- 
out proving  the  whole  of  it.  The  whole  having  been  proved, 
the  defendant  should  have  objected  to  the  reading  of  more 
than  was  pertinent  and  material  Instead  of  doing  that  he 
objected  to  the  whole  of  it  as  evidence,  and  in  no  way  called 
the  attention  of  the  court  to  the  point  that  only  a  portion  of 
it  was  competent.  The  whole  complaint  was  necessarily 
received  in  evidence  and  marked  as  an  exhibit.  But  it  is  a 
fair  construction  of  what  was  said  by  the  trial  judge  in  over- 
ruling the  defendant's  objection  that  he  received  the  complaint 
only  for  the  purpose  of  showing  what  McDonald  had  sworn  to 
as  to  the  matter  inquired  of  upon  his  cross-examination,  and 
that  he  ruled  that  it  was  not  evidence  as  to  any  other  matter. 
With  these  limitations  the  complaint  was  properly  received  in 
evidence  and  the  general  objection,  therefore,  was  not  well 
taken. 

The  trial  judge  charged  the  jury  "  to  the  effect  that  whether 
the  insurance  was  legal  or  illegal  the  reinsurance  by  the 
Thames  and  Mersey  is  of  no  consequence,"  and  to  this  por- 
tion of  the  charge  the  counsel  for  defendant  excepted,  and  it 
was  supposed  at  the  General  Term  that  the  exception  pointed 
out  substantial  error. 

Siokels— Vol.  LXII.       4 
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If  the  effect  of  the  judge's  charge  was  to  give  the  jury  to 
understand  that  it  made  no  difference  in  the  case  whether  the 
reinsurance  in  the  Thames  and  Mersey  was  legal  or  illegal, 
then  the  portion  of  the  charge  excepted  to  was  erroneous.  If 
the  insurance  was  legal,  then  there  was  no  false  pretense,  and 
no  crime  was  committed  within  section  528  of  the  Penal  Code, 
and  the  gist  of  the  charge  made  against  the  defendant  in  the 
indictment  was  unproved.  Even  if  a  single  plirase,  isolated 
from  the  rest  of  the  charge,  should  be  found  to  be  erroneous 
the  judgment  should  not  on  that  account  be  reversed  if  the 
whole  charge  properly  instructed  the  jury,  and  it  can  be  seen 
with  reasonable  certainty  that  the  erroneous  portion  did  not 
mislead  the  jury  or  influence  their  verdict. 

Reading  the  whole  charge  there  can  be  no  mistake  as  to  its 
meaning.  It  clearly  instructed  the  jury  that  before  they 
could  convict  the  defendant  they  must  find  that  the  insurance 
in  the  Thames  and  Mersey  was  illegal  and  invalid,  and  that 
the  defendant  obtained  the  money  of  McDonald  by  falsely 
pretending  that  the  insurance  was  valid  and  that  the  company 
was  liable  to  pay. 

The  whole  course  of  the  trial  showed  clearly  that  it  was  the 
purpose  of  the  people  to  show  that  the  insurance  in  the  Thames 
and  Mersey  was  effected  by  the  defendant  after  the  cargo  of 
the  Wade  was  known  by  him  to  be  lost,  when  he  could  not 
effect  a  legal  or  valid  insurance  thereon,  and  that  it  was  the 
purpose  of  the  defendant  to  show  and  claim  that  the  insurance 
was  made  before  the  loss  was  known  to  the  defendant ;  and, 
long  before  the  charge  was  given,  the  jury  must  have  fully 
comprehended  that  the  defendant  could  not  be  convicted 
unless  they  found  that  the  insurance  was  effected  by  him,  after 
knowledge  by  him  of  the  loss,  as  claimed  by  the  People.  The 
whole  sentence,  of  which  the  phrase  excepted  to  is  a  portion, 
is  as  follows :  "  The  court  charges  the  jury  to  the  effect  that 
whether  the  insurance  was  legal  or  illegal  the  reinsurance  by 
the  Thames  and  Mersey  is  of  no  consequence,  assuming  that 
the  general  agent  of  the  Thames  and  Mersey  had  it  repre- 
sented to  them  that  there  was  a  reinsurance  or  insurance  in 
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their  company  which  was  entered  in  the  books,  and  that  rely- 
ing npon  it,  their  agents  so  representing,  they  paid  the  money 
,  on  the  strength  of  the  representation,  though  that  was  false  ;. 
that  they  would  be  guilty  of  the  offense  alleged  in  the  indict- 
ment if  they  by  reason  of  the  fact  that  the  time  had  gone  by 
when  they  could  make  a  legal  insurance  the  insurance  itself 
.was  illegal."  Here  is  undoubtedly  some  confusion  of  ideas 
and  an  unfortunate  and  infelicitous  use  of  language,  and  the 
entire  meaning  of  the  learned  judge  is  certainly  not  clear. 
But,  in  view  of  the  course  of  the  trial  above  alluded  to,  there 
can  be  no  reasonable  doubt  that  the  jury  understood  that  they 
could  not  find  the  defendant  guilty  of  the  offense  charged, 
unless  they  found  that  the  insurance  was  illegal  because 
effected  by  the  defendant  after  he  had  knowledge  of  the  loss* 
This  is  made  still  more  clear  by  a  reference  to  other  portions- 
of  the  charge.  Immediately  following  the  portion  of  the 
charge  above  quoted  the  judge  charged  the  jury  that  the  agents- 
could  effect  reinsurance  upon  vessels  lost  provided  that  they 
did  not  know  of  the  loss,  and  that  such  insurance  would  be. 
legal ;  "  that  the  meaning  of  the  contract  (between  the  company 
and  the  agents)  is  that  when  a  boat  starts  out  with  insurance 
upon  it,  the  agents  had  full  power  and  right  to  reinsure  though 
not  knowing  or  having  notice  or  suspicion  that  a  loss  had 
occurred.  Though  it  turns  out  that  the  insurance  was  effected 
when  the  schooner  was  lying  at  the  bottom  of  the  sea,  it  would 
be  a  valid  insurance  under  these  contracts.  On  the  other 
hand,  an  insurance  is  taken  out  and  no  reinsurance  is  effected 
until  the  vessel  is  actually  lost  and  until  notice  is  given  to  the 
agent  of  the  loss  and  thus  a  reinsurance  is  effected  with  the 
intent  and  for  the  purpose  of  defrauding  either  the  agent  or 
one  company  in  preference  to  another  and  with  intent  to 
defraud  the  company  with  whom  the  reinsurance  is  put,  and 
it  is  done  with  the  knowledge  or  suspicion  for  that  purpose 
and  intent  that  the  vessel  is  at  the  bottom  of  the  sea,  then  the 
crime  is  committed  because  it  is  not  the  intent  of  the  contract 
that  a  reinsurancer  could  be  effected  upon  a  loss  which  was 
decided  at  the  time  it  was  effected,  assuming  such  a  loss  got 
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to  the  knowledge  of  the  person  effecting  the  insurance  or  rein- 
surance. So  the  jury  will  see  that  the  question  of  fact  for 
them  to  decide  is,  as  to  whether  in  the  case  before  us  that  the 
4  James  Wade'  insurance  was  effected  in  the  Thames  and 
Mersey  after  notice  came  to  the  defendant  of  the  loss  of  the 
vessel.  If  the  jury  should  find  that  the  reinsurance  alleged 
and  charged  in  the  indictment  was  effected  after  such  loss,  and 
that  the  defendant  knew  it  and  that  it  was  effected  with  intent 
and  for  the  purpose  of  defrauding  this  company  in  which  the 
insurance  was  made  for  the  benefit  of  one  company  in  prefer- 
ence to  another,  or  for  the  agent's  own  benefit  or  both  with 
that  intent  or  felonious  intent,  then  the  offense  charged  in  the 
indictment  would  be  made  out,  otherwise  not."  Then  after 
calling  attention  to  the  evidence  on  both  sides  as  to  the  times 
when  the  reinsurance  was  effected  in  the  Continental  and  in 
the  Thames  and  Mersey,  and  the  time  when  the  defendant  had 
notice  of  the  loss  of  the  Wade,  he  further  charged :  "  You 
have  the  evidence  introduced  on  the  part  of  the  people  and  the 
evidence  introduced  on  the  part  of  the  defense  upon  that 
proposition,  upon  that  branch  of  the  case,  and  one  question  of 
fact  and  a  very  important  question  of  fact  for  the  jury  to 
determine  is,  as  to  whether  this  reinsurance  from  the  Conti- 
nental, thus  reinsuring  the  Continental  from  a  portion  of  her 
burden  was  effected  after  notice  of  the  loss  got  to  the  defend- 
ant, whether  he  caused  such  reinsurance  to  be  made  for  the 
purpose  and  with  the  intent  of  charging  some  other  company 
with  the  payment  of  the  loss  instead  of  the  company  in  which 
the  reinsurance  had  been  regularly  effected."  There  is  more 
in  the  charge  to  the  same  effect.  It  was  impossible  for  the 
jury,  from  the  course  of  the  trial  and  the  whole  charge,  to 
misapprehend  the  law.  They  were  plainly  instructed  that  if 
the  reinsurance  in  the  Thames  and  Mersey  was  effected  by  the 
defendant  before  he  had  notice  of  the  loss  it  was  a  lawful 
insurance  and  the  defendant  could  not  be  convicted,  and  that 
if  such  reinsurance  was  effected  after  the  defendant  had 
knowledge  of  the  loss,  it  was  unlawful  and  invalid,  and,  the 
evil  and  fraudulent  intent  being  found,  the  defendant  could 
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be  convicted.  And  this  instruction  was  right.  Marine  insur- 
ance can  lawfully  be  effected  upon  property  "  lost  or  not  lost," 
and  Crosby  &  Dimick  had  authority  to  make  such  insurance. 
But  the  phrase  "  lost  or  not  lost "  in  marine  insurance  always 
has  reference  to  cases  where  property  has  started  upon  its 
voyage  and  the  parties  to  the  insurance  have  no  knowledge 
whether  it  has  been  lost  or  not.  In  such  cases  the  insurance 
is  against  an  unknown  event  and  the  underwriter  takes  the 
risk  of  the  arrival  of  the  property  at  its  destination,  and  thus 
there  is  something  to  insure.  But  in  case  the  property  has 
been  totally  lost  and  the  parties  to  the  insurance  know  that, 
there  is  nothing  to  insure,  there  is  no  longer  any  risk,  no 
unknown  event  upon  which  to  base  a  contract  of  insurance, 
and  no  future  event  to  be  indemnified  against,  and  hence  there 
can  be  no  valid  or  lawful  insurance. 

We  are,  therefore,  of  opinion  that  the  judgment  ought  not 
to  have  been  reversed  for  any  of  the  reasons  stated  in  the 
opinion  of  the  learned  General  Term. 

But  the  defendant  has  the  right  now  to  rely,  for  the  purpose 
of  sustaining  the  reversal,  upon  any  error  to  be  found  in  the 
record.  His  counsel  has,  therefore,  called  our  attention  to 
many  exceptions  taken  at  the  trial,  to  the  most  important  of 
which  we  will  now  give  some  consideration. 

It  is  contended  that  the  indictment  does  not  sufficiently 
charge  the  offense  because  it  does  not  allege  what  the  perils 
and  risks  were  against  which  the  defendant  represented  the 
Thames  and  Mersey  had  insured  the  cargo  of  the  Wade,  or 
that  the  defendant  represented  that  a  loss  had  occurred  from 
a  peril  against  which  the  company  had  insured,  or  that  the 
defendant  represented  that  any  person  was  insured,  or  that  the 
defendant  knew  of  the  falsity  of  the  representations.  The 
Code  of  Criminal  Procedure  in  sections  275,  276,  284  and  285, 
provides  rules  by  which  the  sufficiency  of  an  indictment  may 
be  tested.  It  must  contain  a  plain  and  concise  statement  of 
the  act  constituting  the  crime  without  unnecessary  repetition, 
and  it  is  sufficient  if  the  act  charged  as  the  crime  is  plainly 
and  concisely  set  forth  with  such  a  degree  of  certainty  as 
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to  enable  the  court  to  pronounce  judgment  upon  a  convio 
tion  according  to  the  right  of  the  case,  and  no  indictment  is 
insufficient  by  reason  of  any  imperfection  in  matter  of  form 
-which  does  not  tend  to  the  prejudice  of  the  substantiarrights 
of  the  defendant  upon  the  merits.  This  indictment  will  stand 
the  statutory  tests. 

The  first  count  is  clearly  good,  and  it  is  well  settled  that  if 
one  of  several  counts  in  an  indictment  is  good,  that  is  sufficient 
to  sustain  a  conviction  under  a  general  verdict  of  guilty. 
(People  v.  Davis,  56  N*.  Y.  95 ;  People  v.  Willett,  102  id.  251.) 
It  is  alleged  in  that  count  that  the  defendant  represented  that 
the  Thames  and  Mersey  had  a  valid  insurance  upon  the  cargo 
of  the  Wade,  that  a  loss  had  occurred  in  consequence  of  which 
the  liability  of  the  company  had  become  fixed,  and  that  it  had 
thus  become  legally  liable  to  pay  the  amount  insured.  It  was 
wholly  unimportant  to  specify  the  precise  peril  against  which 
the  defendant  represented  the  company  had  insured,  and  it  was 
sufficient  to  charge  simply  that  the  representation  was  of  valid 
insurance  upon  the  cargo  described,  and  that  a  loss  had 
occurred  which  imposed  liability  upon  the  company.  The 
indictment  does  allege  that  the  defendant  represented  that  the 
insurance  was  for  the  benefit  of  some  person,  but  that  the  per- 
son was  to  the  grand  jury  unknown.  It  is  sufficiently  alleged 
that  the  defendant  knew  the  representations  to  be  false.  It  is 
oharged  that  "  in  truth  and  in  fact  each  and  every  of  the  pre- 
tences and  representations  so  made  by  the  said  Lorenzo  Dimick 
as  aforesaid  was  and  were  wholly  false  and  fraudulent  and 
untrue,  and  the  said  Lorenzo  Dimick  then  and  there  well 
knew  such  was  the  case,"  that  is,  very  plainly,  that  the  defend- 
ant knew  that  the  pretenses  and  representations  were  wholly 
false,  fraudulent  and  untrue ;  and  no  person  could  attach  any 
other  meaning  to  the  words  "  knew  such  was  the  case." 

Whether  the  representations  alleged  in  the  indictment  were 
such  as  were  calculated  or  capable  to  deceive  was  a  question 
of  fact  for  the  jury.  It  could  not  be  ruled  as  matter  of  law 
upon  the  face  of  the  indictment  that  the  representations  could 
not  and  ought  not  to  have  deceived  any  one. 
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The  property  alleged  to  have  been  obtained  from  the 
Thames  and  Mersey  is  sufficiently  described  in  the  indictment 
in  the  words  "  the  sum  of  four  thousand  nine  hundred  and 
seventy-five  dollars  in  money  of  a  kind  and  description  to  the 
grand  jury  unknown  and  a  more  particular  description  of 
which  cannot  now  be  given  of  the  value  of  four  thousand 
nine  hundred  and  seventy-five  dollars."  There  never  was  a 
time  in  the  history  of  the  law  when  this  description  of  the 
property  obtained  would  not  have  been  held  sufficient.  There 
was  the  best  description  which  could  then  be  given.  The 
kind  of  money  was  unknown.  But  it  was  money,  currency, 
a  circulating  medium  of  some  kind,  and  what  is  more  import- 
ant, it  was  of  the  value  named.  These  allegations  were  suffi- 
cient to  answer  all  the  tests  of  the  Code,  to  protect  all  the 
rights  of  the  defendant  and  to  enable  the  court  to  pronounce 
judgment  "  according  to  the  right  of  the  case," 

It  is  further  contended  that  the  indictment  is  defective  in 
charging  more  than  one  crime  contrary  to  sections  278  and  279 
of  the  Code.  These  sections  provide  that  the  indictment  must 
charge  but  one  crime  and  in  one  form  except  that  the  crime 
may  be  charged  in  separate  counts  to  have  been  committed  by 
different  means ;  and  when  the  acts  complained  of  may  consti- 
tute different  crimes,  such  crimes  may  be  charged  in  separate 
counts.  Here  the  crime  charged  was  stealing  the  property  of 
the  Thames  and  Mersey.  In  the  first  count  the  crime  is  charged 
under  section  528  of  the  Penal  Code  to  have  been  committed 
by  means  of  the  false  pretenses  and  representations  alleged ; 
and  in  the  second  count  the  same  crime  is  charged  under  section 
529  to  have  been  commixed  by  drawing  the  money  from  the 
Thames  and  Mersey  by  means  of  a  draft  which  the  defendant 
knew  he  was  not  entitled  to  draw.  This  then  is  a  case  where 
the  indictment  charges  in  separate  counts  the  same  crime  to 
have  been  committed  by  different  means,  and  the]  practice  is 
expressly  authorized  by  the  Code. 

The  People  were  allowed  to  give  evidence  upon  the  trial 
tending  to  show  that  in  other  cases  during  the  season  of  1883, 
after  knowledge  of  the  loss,  the  defendant  changed  insurance 
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from  the  Continental  to  the  Thames  and  Mersey  and  other 
companies  for  the  purpose  of  shielding  the  Continental  from 
loss  and  imposing  it  upon  the  other  companies.  This  evidence 
was  objected  to  on  behalf  of  the  defendant  and  its  reception 
is  now  complained  of  as  error.  Such  evidence  has  always  been 
,  held  competent  in  this  class  of  cases.  Here  it  was  necessary 
for  the  People  to  show  the  evil  motive  and  fraudulent  intent 
of  the  defendant  in  changing  the  insurance  upon  the  cargo  of 
the  Wade,  after  knowledge  of  the  loss,  from  the  Continental  to 
the  Thames  and  Mersey ;  and  for  the  purpose  of  showing  the 
motive  and  intent,  it  was  competent  for  the  People  to  show 
that  the  defendant  had  done  other  similar  acts,  although  it 
might  thus  be  shown  that  he  was  guilty  of  other  crimes. 
(Mayer  v.  People,  80  N.  Y.  364;  People  v.  Shnl?nany 
id.  373;  People  v.  Everhardt,  104  id.  591.)  The  proof 
as  to  the  other  crimes  may  have  been  inconclusive,  but  the 
People  had  the  right  to  give  it  and  have  it  submitted  to  the 
jury  with  proper  instructions  for  their  consideration. 

The  indictment  charges  that  by  means  of  the  fraud  alleged 
the  defendant  obtained  "money"  of  the  Thames  and  Mersey, 
and  it  is  contended  by  defendant's  counsel  that  the  proof 
showed  that  instead  of  money  the  company  parted  with  a  draft 
for  the  payment  of  money,  and  hence  that  there  was  an  entire 
failure  to  prove  the  charge  contained  in  the  indictment.  The 
facts  are  that  the  defendant  drew  upon  McDonald,  the  general 
manager  in  the  city  of  New  York  of  the  Thames  and  Mersey, 
a  draft  for  $4,975,  at  three  days  sight.  This  draft  was  sent 
to  New  York  to  the  National  Bank  of  the  Republic  and  by  it 
was  presented  to  McDonald  and  was  by  him  accepted  on  the 
11th  day  of  December,  1883.  On  the  seventeenth  day  of 
December  the  Thames  and  Mersey,  by  McDonald  as  its  agent, 
gave  to  the  National  Bank  of  the  Republic  its  check  upon 
another  bank  for  the  payment  of  the  draft  and  the  draft  was 
thus  paid  and  surrendered,  and  as  the  amount  of  the  check 
was  credited  on  the  books  of  Crosby  &  Dimick,  it  is  clear 
that  in  some  form  it  reached  them  in  Buffalo.  The  National 
Bank  of  the  Republic  must  be  deemed  to  have  been  the  agent 
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of  the  defendant  to  receive  the  payment  of  the  draft  and  pay- 
ment to  it  must  in  law  be  treated  as  payment  to  him.  And 
the  bank  upon  which  the  Thames  and  Mersey  drew  its  check 
most  be  treated  as  its  agent  in  making  the  payment.  And 
thus  upon  the  facts  in  every  real  sense  money  was  paid  to  the 
defendant,  and  the  charge  in  the  indictment  was  substantially 
proved. 

It  is  further  objected  on  behalf  of  the  defendant  that  the 
proof  failed  to  establish  that  the  crime  was  committed  in 
Buffalo.  It  was  partly  committed  there.  Some  of  the  false 
representations  were  made  there,  and  some  of  the  steps  lead- 
ing up  to  the  consummation  of  the  crime  were  taken  there. 
The  first  oral  false  representation  as  to  this  insurance  made  by 
the  defendant  to  McDonald  was  made  there,  and  the  draft 
and  all  the  other  papers  were  drawn  there  and  sent  thence  to 
New  York,  and  the  fruits  of  the  crime  were  finally  received 
in  Buffalo,  and  thus  it  is  clear  that  the  crime  was  partly  com- 
mitted in  Buffalo  and  partly  in  the  city  of  New  York,  and 
that  the  case  comes  within  section  134  of  the  Code  of  Criminal 
Procedure,  which  provides  that  "  when  a  crime  is  committed 
partly  in  one  county  and  partly  in  another,  or  the  acts  or 
effects  thereof  constituting  or  requisite  to  the  commission  of 
the  offense  occur  in  two  or  more  counties,  the  jurisdiction  is 
in  either  county."  This  section  conferred  jurisdiction  upon 
the  Oyer  and  Terminer  to  try  the  case.  But  our  attention  is 
called  to  section  28  of  the  Code  of  Criminal  Procedure,  which 
defines  the  criminal  jurisdiction  of  the  Buffalo  Superior  Court, 
and  provides  that  it  may  inquire  "by  a  grand  jury  of  all 
crimes  committed  in  the  city  of  Buffalo,"  and  that  it  may 
"  try  and  determine  all  indictments  found  therein  or  sent  there 
by  another  court  for  a  crime  committed  in  that  city."  It  may 
be  that  section  134  does  not  affect  the  jurisdiction  of  the  City 
Court,  and  that  it  has  jurisdiction  only  of  crimes  wholly  com- 
mitted within  the  city,  and  that  thus  its  grand  jury  did  not, 
in  fact  and  law,  have  jurisdiction  to  inquire  of  this  crime. 
But  the  grand  jury  did  inquire  and  did  determine  that  the 
crime  was  committed  in  the  city  of  Buffalo,  and  it  found 
Sickeus — Vol.  LXIL       5 
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the  indictment.  It  was  clothed  with  power  to  determine  both 
the  facts  and  law,  and  we  know  of  no  way  to  review  its 
determination  unless  it  be  by  motion  to  quash  the  indictment 
or  to  arrest  judgment,  and  no  such  motion  was  made.  Upon 
the  trial  of  the  indictment  in  the  Oyer  and  Terminer,  under 
the  plea  of  not  guilty,  the  only  question  was  as  to  the  defend- 
ant's guilt  and  the  jurisdiction  of  the  court  to  try  that  question. 
If  the  court  had  jurisdiction  of  the  offense  and  the  offender  it 
could  try  the  case  and  render  judgment,  and  hence  the  refusal 
of  the  following  request  to  charge,  which  is  now  complained 
of,  was  not  erroneous :  "  That  if  the  jury  believe  that  the 
money  mentioned  in  the  indictment  was  paid  by  the  Thames 
and  Mersey  Insurance  Company  through  McDonald,  its  agent, 
by  the  latter  drawing  his  check  in  New  York  city,  upon  his 
bank  in  New  York  city,  to  meet  the  draft  drawn  upon  the 
Thames  and  Mersey  Insurance  Company,  payable  in  the  city  of 
New  York,  then  this  crime  charged  in  the  indictment  was  not 
committed  in  the  city  of  Buffalo  or  county  of  Erie,  but  in  the 
county  of  New  York,  and  they  cannot  convict  the  defendant 
under  either  count  of  the  indictment." 

There  are  very  many  other  exceptions  to  rulings  upon  ques- 
tions of  evidence  and  to  the  charge  as  made,  and  to  refusals  to 
charge  as  requested,  found  in  the  record  and  discussed  in  the 
elaborate  and  able  brief  presented  on  behalf  of  the  defendant. 
They  are  so  numerous  that  it  is  wholly  impracticable  to  give 
them  particular  attention  here.  We  have  caref  ully  examined 
and  considered  them  all  and  do  not  believe  that  any  of  them 
point  out  any  error  prejudical  to  the  defendant.  He  appears 
to  have  had  a  fair  trial,  and  the  verdict  of  the  jury  seems  to 
be  abundantly  sustained  by  the  evidence.  Section  542  of  the 
Code  of  Criminal  Procedure  provides  that  "after  hearing  the 
appeal  the  court  must  give  judgment  without  regard  to  tech- 
nical errors  or  defects,  or  to  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties;"  and  section  684  provides 
that  ''neither  a  departure  from  the  form  or  mode  prescribed 
by  this  Code  in  respect  to  any  pleadings  or  proceedings,  nor 
any  error  or  mistake  therein  renders  it  invalid,  unless  it  has 
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actually  prejudiced  the  defendant,  or  tends  to  his  prejudice,  in 
respect  to  a  substantial  right."  These  are  mandates  of  the 
law  making  power,  and  the  courts  should,  with  reason  and 
discretion,  give  them  full  force  and  effect.  Giving  them  the 
observance  due  in  this  case,  we  find  no  exception  in  the  record 
showing  that  the  defendant  has  been  prejudiced  in  respect  to 
any  substantial  right. 

The  judgment  of  the  General  Term  should,  therefore,  be 
reversed  and  that  of  the  Oyer  and  Terminer  affirmed. 

All  concur. 

Judgment  reversed. 


Helen  A.  Moseb,  Executrix,  etc.,  Appellant,  v.  Thomas  B. 
Cochrane,  Respondent. 

This  action  was  brought  by  a  purchaser  of  real  estate  to  recover  back 
ths  portion  of  the  purchase-price  paid  by  him  on  execution  of  the  con- 
tract of  sale  on  the  ground  that  defendant  inherited  the  property  from 
C,  who  died  within  three  years  intestate,  that  the  administration  of  his 
estate  had  not  been  closed  and  plaintiff  would  have  to  take  the  property, 
subject  to  the  debts  of  the  intestate,  if  any  there  should  be  after  his  per- 
sonal estate  was  exhausted,  also  to  the  possibility  of  the  discovery  of  a 
wiU  within  four  years  after  the  death  which  would  govern  the  disposition 
and  render  a  conveyance  void.  Held,  that  to  entitle  plaintiff  to  relief  it 
was  necessary  for  him  to  show  debts,  and  an  insufficient  personal  estate 
left  by  C. 

The  court  excludea  evidence  on  the  trial  offered  by  plaintiff  that  he  was 
unable  to  procure  a  loan  on  the  property  and  that  lawyers,  familiar  with 
such  questions,  regarded  a  title  derived  from  an  heir  within  the  periods 
named  in  the  complaint,  not  marketable.  Held,  no  error;  that  the  ques- 
tion as  to  the  sufficiency  of  the  title  was  for  the  court,  and  the  opinion  of 
conveyancers  was  immaterial. 

Defendant's  answer  admitted  the  execution  of  the  contract  set  forth  in  the 
complaint,  and  as  a  counter-claim  averred  readiness  and  tender  of  a  deed 
and  offer  to  perform  on  his  part,  and  asked  for  a  specific  performance. 
Held,  that  the  case  was  brought  within  the  provisions  of  the  Code  of 
Civil  Procedure  (§§  501,  502)  in  reference  to  counter-claims,  and  upon 
establishing  the  facts  alleged  defendant  was  entitled  to  the  affirmative 
relief  sought. 
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Defendant's  evidence  showed,  and  the  court  found,  the  regular  issuance 
of  letters  of  administration,  compliance  with  the  statute  respecting 
claims  against  the  decedent,  and  payment  of  all  debts  before  the  time 
fixed  for  delivery  of  the  deed,  leaving  a  balance  of  personal  property. 
At  the  time  of  this  finding  C.  had  been  dead  more  than  three  and  a  half 
years.    Held,  that  defendant  was  entitled  to  a  specific  performance. 

A  bare  possibility  that  a  title  may  be  affected  by  existing  causes,  which  may 
subsequently  be  developed,  when  the  highest  evidence  of  which  the 
nature  of  the  case  admits,  amounting  to  a  moral  certainty,  is  given  that 
no  such  cause  exists,  is  not  to  be  regarded  as  a  sufficient  ground  for 
declining  to  compel  a  purchaser  to  perform  his  contract. 

The  contract  called  for  a  frontage  of  twenty-eight  feet  two  inches  "  more 
or  less,'  the  deed  tendered,  twenty-eight  feet  more  or  less;  the  same 
description  of  the  property  was  given  in  both,  bounding  it  on  either  side 
by  the  walls  of  adjoining  tenements.  Held,  that  in  such  a  case  quantity 
was  not  a  material  part  of  the  description. 

(Argued  June  20,  1887:  decided  October  4,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  April  17,  1885,  which  affirmed 
a  judgment  in  favor  of  defendant,  entered  upon  the  decision 
of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Sol  Kohn  for  appellant.  Within  three  years  from  the 
granting  of  letters  of  administration,  purchasers  of  real  prop- 
erty which  belonged  to  the  decedent  will  not  be  protected  if 
such  decedent's  debts  exceeded  his  personalty.  (Code  of  Civil 
Pro.  §§  2749,  2801 ;  Slocum  v.  English,  62  K  Y.  497 ;  Hyde 
v.  Tanner,  1  Barb.  80 ;  Jewett  v.  Kenholtz,  16  id.  195 ;  Wat- 
kins  v.  Holman,  16  Peters,  63 ;  Becker  v.  Koch,  Alb.  L.  J., 
April  9,  1887,  p.  270 ;  Sugden  on  Vendors  [ed.  1862],  385, 
§  1.)  The  burden  of  proof  as  to  existence  of  debts,  or  insuffi- 
ciency of  personalty  for  their  discharge,  does  not  rest  upon 
the  purchaser.  Testimony  upon  these  points,  whether  given 
by  vendor  or  vendee,  is  not  conclusive,  and  does  not  bind 
actually  existing  creditors.  (Bouv.  L.  Diet.,  Tit.  Maxims, 
129-136 ;  Shriver  v.  Shriwer,  86  N.  Y.  575 ;  People  v.  Open 
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Bd.  of  Stk.  Brokers,  92  id.  104;  Robert  v.  Sadler,  6  Cent 
Eep.  209 ;  108  Mass.  400 ;  HaJl  v.  Partridge,  10  How.  192 ; 
Lowes  v.  Lush,  14  Yes.  547,  548 ;  Sugden  on  Vend.,  Art 
Doubtful  Tit.  384;  Fleming  v.  Burnham,  100  N.  Y.  8,  9.) 
The  plaintiffs  testator,  as  a  purchaser  of  land,  had  a  right  to 
demand  a  title  which  would  protect  him  from  anxiety,  and 
which  would  enable  him  not  only  to  hold  his  land  in  peace, 
but,  if  he  wished  to  sell  it,  to  be  reasonably  sure  that  no  fraud 
or  doubt  would  come  up  to  disturb*  its  market  value.  (Jordan 
v.  PaiUon,  77  N.  Y.  521 ;  People  v.  Open  Bd.  Brokers, 
92  id.  98 ;  Fleming  v.  Burnham,  100  id.  1 ;  Pyrke  v.  Wadr 
dingham,  17  Eng.  L.  &  Eq.  534 ;  Fry  on  Spec.  Perf.  [3d  ed.] 
421, 426,  n.  1 ;  Sugden  on  Tend.  [ed.  1862]  365.)  The  action 
brought  by  plaintiff  was. one  at  law.  (Code,  §  501 ;  Cowing 
v.  AUmcm,  79  K  Y.  169 ;  Denham  v.  Cudlipp,  94  id.  134.) 

James  R.  Mcvrvin  for  respondent.  It  was  necessary  for 
the  plaintiff,  to  entitle  him  to  recover  the  deposit-money  in  a 
suit  in  disaffirmance  of  his  contract,  to  allege  and  prove  all  the 
facts  upon  which  he  relied  to  show  a  defective  title  in  defend- 
ant. {Spring  v.  Samdford,  7  Paige,  550 ;  Schermerhorn  v. 
JTiblo,  2  Bosw.  161 ;  6  Paige,  407,  413 ;  2  Kern.  395 ;  Hopk. 
K.  436 ;  7  Paige,  550 ;  Waterman  on  Spec.  Perf.,  §  415 ; 
Hettreigel  v.  Manning,  97  N.  Y.  56.)  The  burden  of  proof 
was  upon  the  plaintiff  to  show  defendant's  title  absolutely 
bad,  before  he  could  be  entitled  to  a  recovery.  (O'ReiM/y 
v.  King,  28  How.  408 ;  Lyddal  v.  Weston,  2  Atk.  20 ;  IiomiUy 
v.  James,  6  Taunt.  263.)  The  answer  constitutes  a  counter- 
claim, and,  as  no  reply  thereto  was  served,  it  stands  admitted, 
and  the  defendant  was  entitled  to  judgment  upon  the  counter- 
claim as  a  matter  of  course.  (Code  Civ.  Pro.,  §§  501,  504, 
1204 ;  37  K  Y.  409 ;  50  id.  17 ;  52  id.  237 ;  39  id.  297 ;  47 
id.  426 ;  88  id.  258 ;  61  id.  237 ;  4  Abb.  K  S.  266 ;  19  Abb. 
97 ;  24  How.  329 ;  10  id.  67 ;  13  id.  248 ;  8  id.  122 ;  6  Bosw. 
452;  2  Civ.  Pro.  E.  204;  16  Hun,  189;  6  Bosw.  453;  51 
Barb  195 ;  15  id.  365 ;  22  id.  154.)  A  counter-claim  is  a 
kind  of  equitable  defense  which  is  permitted  under  the  Code 


38  Moskr  v.  Cochrane.  [Oct., 

Opinion  of  the  Court,  per  Danforth,  J. 

to  be  set  up  where  it  arises  out  of  the  contract  set  up  in  the 
complaint.  (52  Barb.  136 ;  2  Duer,  642 ;  6  Bosw.  458 ;  13 
N.  Y.  257 ;  37  How.  301 ;  6  Abb.  N.  S.  319 ;  5  Lans.  25-34.) 

Danforth,  J.  The  complaint  sets  out  an  agreement  in 
writing  by  which  the  plaintiff  undertook  to  buy  and  the 
defendant  to  sell  certain  premises  in  the  city  of  New  York  for 
the  sum  of  $20,500,  payable  $1,000  down,  and  the  residue  in 
installments  at  and  subsequent  to  the  delivery  of  the  deed, 
which  it  was  agreed  should  be  made  the  10th  day  of  June,  1882. 
The  $1,000  was  paid  and  in  due  time  the  deed  tendered,  but 
the  plaintiff  refused  to  receive  it  and  commenced  this  action 
on  the  11th  of  August,  1882,  to  recover  the  money  back  on 
the  grounds  as  stated  in  the  complaint : 

"  First  That  the  property  was  part  of  the  estate  of  James 
Cochrane,  who  died  intestate  on  or  about  the  28th  day  of 
December,  1880,  and  that  as  the  administration  of  the  estate 
has  not  been  closed,  and  three  years  had  not  elapsed  since 
letters  of  administration  were  granted,  the  plaintiff  would 
have  to  take  the  property  subject  to  the  debts  of  the  intestate, 
if  any  there  were,  after  the  personal  estate  was  exhausted. 

"  Second.  That  four  years  have  not  elapsed  since  his  death, 
and  if  within  four  years  thereafter  a  last  will  and  testament 
of  his  property  be  found,  it  would  govern  the  disposition 
thereof,  and  the  conveyance  to  plaintiff  be  void." 

The  defendant  by  answer  averred  many  things  not  now 
necessary  fo  refer  to  in  denial  and  avoidance  of  the  plaintiff's 
claim,  but  among  other  things  that  all  the  demands  owing  by 
the  said  James  Cochrane  had  in  fact  been  paid  by  the  admin- 
istrator, and  declaring  his  readiness  and  ability  to  carry  out 
the  agreement,  prayed  that  the  plaintiff  be  required  to  specifi- 
cally perform  it  on  his  part.  Upon  trial  before  a  court  and 
jury  the  plaintiff's  case  was  dismissed,  but  the  issue  upon  the 
answer  retained  for  hearing  at  Special  Term,  where  the  trial 
judge  found  all  the  facts  in  favor  of  the  defendant  "  and  that 
at  the  time  fixed  by  the  agreement  for  the  delivery  of  the  deed, 
all  the  debts  of  the  deceased  had  been  paid."    He  ordered  judg- 
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ment  for  the  defendant  according  to  the  prayer  of  the  answer, 
and  this  judgment  was  affirmed  by  the  General  Term. 

We  think  the  case  on  both  branches  was  well  decided. 

Before  the  real  estate  of  a  decedent  can  be  applied  to  the 
payment  of  his  debts,  it  must  be  made  to  appear  that  the  per- 
sonal estate  is  insufficient  for  their  payment.  The  complaint 
sets  up  the  difficulty,  which  seemed  insuperable  to  the  plaintiff, 
that  if  he  executed  the  agreement  he  "  would  have  to  take  the 
property  subject  to  the  debts  of  the  ancestor,  if  any  there 
should  be  after  his  personal  estate  was  exhausted."  To  entitle 
him  to  relief,  therefore,  he  was  required  to  show  that  the  title 
of  the  defendant  was  not  such  as  he  was  bound  to  accept,  and 
to  carry  out  the  theory  of  the  complaint  two  facts  must  appear : 
First,  debts ;  second,  an  insufficient  personal  estate  left  by  the 
defendant's  ancestor.  As  to  both,  being  the  moving  party, 
suing  to  recover  back  money  paid  —  he  held  the  affirmative. 
He  utterly  failed  to  show  either.  Indeed  he  offered  no  evi- 
dence having  the  slightest  tendency  to  establish  these  circum- 
stances. Nor  was  there  any  error  in  excluding  evidence  of 
the  plaintiff's  inability  to  procure  a  loan  upon  the  property, 
nor  that  the  reasons  assigned  by  the  lawyer  to  whom  applica- 
tion was  made,  were  those  stated  in  the  complaint  as  objections 
to  the  title.  Other  evidence  offered  was  to  the  effect  that 
members  of  the  legal  profession  familiar  with  such  questions, 
regarded  a  title  derived  from  an  heir  within  the  periods  named 
in  the  complaint,  non-marketable.  If  the  facts  proved  justified 
the  inquiry,  the  question  was  one  for  the  court  to  answer.  The 
opinion  of  conveyancers  against  it  is  quite  immaterial.  (Sug- 
den  on  Vendors,  174.)  The  learned  trial  judge,  therefore, 
properly  excluded  this  evidence,  and  the  plaintiff  omitting  to 
produce  any  other,  he  could  only  hold  that  no  cause  of  action 
had  been  made  out. 

On  the  other  hand  the  answer  set  up  a  counter-claim,  and 
the  findings  of  the  court  upon  competent  evidence  sustained  it. 
The  defendant's  claim  arose  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  and  without  which  the  plaintiff 
would  have  had  no  standing  as  a  litigant.     The  case,  therefore, 
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is  within  the  Code  (§§  501,  502),  and  no  reason  is  perceived 
why  the  defendant,  if  he  established  the  counter-claim,  should 
not  have  the  affirmative  judgment  demanded  in  the  answer. 
(Howard  v.  Johnston,  82  N.  Y.  271.)  At  the  close  of  the 
evidence  on  the  part  of  the  defendant  on  this  branch  of  the 
case,  the  plaintiff  moved  for  a  dismissal  on  "  the  grounds,  (1.) 
that  no  counter-claim  is  set  up  in  the  answer,  and  (2.)  that  the 
case  as  made  out  does  not  entitle  the  defendant  to  specific  per- 
formance, as  it  appears  that  the  entire  purchase-money  was  to 
have  been  paid  in  cash."  Neither  of  these  propositions  are 
now  presented  by  the  appellant,  nor  could  they,  with  any  pro- 
priety, be  insisted  upon.  The  answer  admits  the  contract  as 
set  out  in  the  complaint,  states  every  fact  entitling  the  defend- 
ant to  its  performance,  and  ask  for  the  appropriate  relief.  The 
only  foundation  for  the  other  suggestion  is  evidence  called  out 
by  the  plaintiff  that  after  the  time  fixed  for  the  tender  of  the 
.deed  and  consummation  of  the  contract,  and  after  the  deed  had 
been  tendered  and  refused,  he  applied  to  the  defendant  and 
"asked  him  if  he  would  as  lief  take  all  in  money,  and  the 
defendant  replied  it  would  make  no  difference."  The  defend- 
ant then  said  he  would  pay  the  entire  amount  in  money  instead 
of  giving  a  bond  and  mortgage.  But  there  was  no  change  in 
the  agreement,  nor  any  pretense  that  the  money  was  in  fact  paid. 

The  learned  counsel  for  the  appellant  on  this  appeal,  formu- 
lates and  argues  the  question  "  whether  a  purchaser  can  be 
compelled  to  take  title  to  real  property  within  three  years  from 
the  granting  of  letters  of  administration  upon  the  estate  of  the 
party  from  whom  the  vendor  inherited  the  property."  As 
applied  to  the  appellant's  case  it  offers  for  consideration  a  mere 
abstraction  and  it  is  not  necessary  now  to  pass  upon  it.  The 
doubt  as  to  the  title,  as  the  case  was  presented  to  the  trial 
court,  was  upon  matter  of  fact. 

The  appeal  is  resisted  on  evidence  and  findings  which  allow 
no  reasonable  doubt  as  to  the  title  offered,  even  if  they  do  not 
exclude  the  possibility  of  injury  to  the  vendee.  It  was  con- 
ceded that  the  deceased  died  intestate,  and  in  addition  to  other 
evidence  on  the  part  of  the  respondent,  proof  was  given  of  the 
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regular  issuance  of  letters  of  administration  and  compliance 
with  the  statute  respecting  claims  against  the  deceased,  a  con- 
summated advertisement  for  them  and  the  payment  of  all, 
leaving  a  balance  of  personal  estate  amounting  to  about  $10,000, 
and  the  court  finds  not  only  that  the  personal  estate  left  by 
the  deceased  was  large  in  amount  and  in  excess  of  all  his 
indebtedness,  but  also  that  all  his  debts  were  paid  before  the 
time  fixed  for  the  delivery  of  the  deed,  At  the  time  this  find- 
ing was  made  the  deceased  had  been  dead  more  than  three  and 
a  half  years ;  nearly  three  years  had  elapsed  from  the  appoint- 
ment of  the  administrator.  Even  then  there  could  at  most  be 
said  to  be  merely  a  bare  possibility  that  the  title  would  be 
affected  by  debts  thereafter  to  be  discovered,  but  of  whose 
existence  the  plaintiff  did  not  express  a  suspicion,  much  less  a 
belief. 

The  question  arising  on  similar  facts  was  presented  in  Spring 
v.  Samdford  (7  Paige,  550),  where  the  same  propositions  were 
submitted  on  behalf  of  a  purchaser  wishing  to  be  relieved  of 
his  bargain,  but  they  were  not  sustained.  Schermerhvm  v. 
NUtlo  (2  Bosw.  161)  is  to  the  same  effect,  the  learned  judge 
saying :  "  As  the  law  does  not  regard  trifles  a  bare  possibility 
that  the  title  maybe  affected  by  the  existing  causes  which  may 
subsequently  be  developed,  when  the  highest  evidence  of 
which  the  nature  of  the  case  admits,  amounting  to  a  moral 
certainty,  is  given,  that  no  such  cause  exists,  will  not  be 
regarded  as  a  sufficient  ground  for  declining  to  compel  a  pur- 
chaser to  perform  his  contract."  As  the  case  stands  it  must 
be  deemed  settled  that  the  defendant's  ancestor  died  intestate, 
that  the  debts  owing  by  him  were  paid  by  his  administrator 
in  due  course  of  administration,  and  that  none  remained  which 
could  be  the  means  of  impairing  the  title  which  the  deed 
tendered  did  in  terms  convey. 

The  objection  that  the  deed  calls  for  a  frontage  of  twenty- 
eight  feet,  more  or  less,  while  the  contract  calls  for  a  frontage 
of  twenty-eight  feet  two  inches,  "  more  or  less,"  is  not  tenable. 
The  same  description  of  the  property  is  given  in  both  instru- 
ments, bounding  it  on  either  side  by  the  walls  of  adjoining 
Siokels— Yol.  LXIL        6 
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tenements  and  with  such  particularity  that  no  mistake  could 
arise  as  to  either  its  location  or  dimensions.  In  such  a  case 
quantity  is  not  a  material  part  of  the  description. 

We  think  there  is  no  error  in  the  judgment  appealed  from, 
and  that  it  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Application  of  the  New  York  District 
Railway  Company  to  Appoint  Commissioners,  etc. 

The  act  of  1880  (Chap.  582,  Laws  of  1880),  "  providing  for  excavating  and 
tunnelling  *  *  *  for  transportation  purposes  within  the  villages  and 
cities  of  this  State,"  authorizes  and  regulates  underground  street  railways. 

A  railroad  confined  within  the  limits  of  a  city  and  proposed  to  be  built 
exclusively  under  the  surface  of  the  street  thereof,  is  a  street  railway 
within  the  meaning  of  the  provision  of  the  State  Constitution  (art.  8,  §  18), 
declaring  that  no  law  shall  authorize  the  construction  of  a  street  rail- 
road except  upon  the  condition  of  the  consent  of  the  owners  of  one-half 
in  value  the  property  bounded  on  and  the  consent  also  of  the  local  authori- 
ties having  control  of  the  street,  or  in  lieu  of  the  consent  of  the  property 
holders,  in  case  it  cannot  be  obtained,  the  determination  of  commissioners 
appointed  by  the  court  that  the  road  ought  to  be  constructed. 

As  applicable  to  such  a  road,  therefore,  the  provision  of  said  act  declaring 
that  the  determination  of  commissioners,  confirmed  by  the  court,  "may 
be  taken  in  lieu  of  the  consent  of  said  authorities "  is  unconstitutional 
and  invalid. 

The  general  railroad  act  of  1850  (Chap.  140,  Laws  of  1850),  has  no  applica- 
tion to  street  railroads. 

Conceding  it  does  so  apply,  the  authority  was  taken  away  so  far  as  relates 
to  street  railroads  in  the  city  of  New  York  by  the  act  of  1860.  (Chap.  10, 
Laws  of  1880.) 

The  general  surface  act  of  1884  (Chap.  252,  Laws  of  1884),  while  permitting 
such  an  appointment  of  commissioners,  is  limited  wholly  to  surface  road 
and  so  cannot  be  applied  in  aid  of  an  underground  street  railroad. 

Where  an  order  was  applied  for,  under  said  act  of  1880,  for  the  appoint 
ment  of  commissioners,  to  determine  whether  an  underground  street  rail- 
road in  said  city  ought  to  be  built  without  the  consent  of  the  municipal 
authorities  or  the  owners,  which  application  was  denied.  Held,  that  an 
order  could  not  be  granted  to  stand  for  the  consent  of  the  property 
owners  alone;  that  the  order  must  have  the  statute  effect  or  none,  and 
that,  so  limited,  it  would  not  be  the  order  which  the  statute  authorized. 
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it  seems  the  said  act  of  1880  may  stand  as  an  authority  for  the  construction 
of  an  underground  street  railroad  upon  condition  of  the  assent  of  the 
oity  authorities  and  the  owners  of  half  the  abutting  values,  and  rejecting 
all  the  provisions  for  the  appointment  of  commissioners  whose  order  shall 
be  a  substitute.  * 

(Argued  June  29,  1887;  decided  October  4,  1887.) 

Appeal  by  the  petitioner,  the  New  York  District  Railway 
Company,  from  an  order  of  the  General  Term  cf  the  Supreme 
Court  in  the  first  judicial  department,  made  October  27, 1886, 
which  denied  the  application  of  the  petitioner  for  the  appoint- 
ment of  three  commissioners  to  determine  whether  its  railroad 
ought  to  be  built.     (Reported  below,  42  Hun,  621.) 

The  application  was  made  under  the  provisions  of  section  1, 
of  chapter  582  of  the  Laws  of  1880  (commonly  called  the 
Tunnelling  Act),  which  provides  that,  on  the  refusal  of  property 
owners  to  consent,  commissioners  may  be  appointed,  and  their 
determination,  confirmed  by  the  court,  may  be  taken  in  lieu 
of  the  consent  of  the  public  authorities  and  property  owners. 

The  petitioner  was  incorporated  under  the  General  Railroad 
Act  (Chap.  140,  Laws  of  1850),  "  to  construct  a  railroad  in  the 
city  of  New  York,  beginning  on  Broadway,  at  a  point  190 
feet  southerly  from  the  southerly  line  of  Morris  street,  in  the 
city  and  county  of  New  York ;  thence  by  the  line  of  Broad- 
way to  the  southerly  line  of  Twenty-third  street ;  thence  by 
the  most  direct  route  to  the  intersection  of  the  northerly  line 
of  Broadway  and  Twenty-sixth  street ;  and  thence  by  the  line 
of  Broadway  to  the  northerly  end  thereof;  with  a  branch 
line  from  the  intersection  of  Broadway  and  Twenty-third 
strfeet  to  the  intersection  of  Madison  avenue  and  Twenty-sixth 
6treet ;  and  thence  northerly  by  the  line  of  Madison  avenue  to 
Harlem  river." 

By  chapter  582  of  the  Laws  of  1880,  it  is  provided  that 
u  whenever,  according  to  the  route  and  plans  adopted  by  any 
railroad  company,  organized  under  the  General  Railroad  Act, 
for  the  construction  of  its  road  it  shall  be  necessary  or  proper 
to  build  said  road  or  any  part  thereof  under  ground,  it  shall 
be  lawful  for  said  company  to  enter  upon  and  acquire  title  to 
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and  use  such  lands  under  water  and  upland  *  *  *  as  shall 
be  necessary  for  the  purposes  herein  mentioned,  and  they  shall 
have  the  power  to  *  *  *  purchase  or  acquire  in  the 
manner  now  provided  by  law,  such  lands  or  rights  or  ease- 
ments in  land  along  their  said  route,  upon,  over  or  beneath  the 
surface  thereof  as  may  be  necessary  for  the  building  of  their 
said  road;  *  *  *  and  provided  further  that  whenever  such 
road  or  any  part  of  the  same  is  intended  to  be  built  within 
the  limits  of  any  city  *  *  *  of  this  State,  and  to  run  by 
means  of  a  tunnel  underneath  any  of  the  streets,  roads  or 
public  places  thereof,  said  company,  before  building  the  same 
underneath  any  of  said  streets,  roads  or  public  places,  shall 
obtain  the  consent  of  the  owners  of  one-half  in  value  of  the 
property  bounded  on  the  line,  and  the  consent  *  *  *  of 
the  proper  authorities  having  control  of  said  streets,  roads  and 
public  places,  or  in  case  such  consent  of  the  owners  of  property 
bounded  on  the  line  cannot  be  obtained,  the  General  Term  of 
the  Supreme  Court  in  the  district  in  which  such  city  *  *  • 
is  situated,  may,  upon  application,  appoint  three  commissioners 
who  shall  determine,  after  hearing  all  parties  interested,  whether 
such  railroad  ought  to  be  built  underneath  such  streets,  roads 
or  public  places,  or  any  of  them,  and  in  what  manner  the  same 
may  be  so  built  with  the  least  damage  to  the  surface  and  to 
the  use  of  the  surface  by  the  public ;  and  the  determination 
by  said  commissioners,  confirmed  by  the  court,  may  be  taken 
in  lieu  of  the  consent  of  said  authorities  and  property  owners." 

The  petition  alleges,  among  other  things,  that  according  to 
the  routes  and  plans  adopted  by  petitioner  for  the  building  of 
its  road,  it  is  necessary  to  build  the  same  under  the  streets, 
roads  and  public  places  above  mentioned ;  that  petitioner  has 
been  unable  to  obtain  the  consent  required  by  the  act  of  1880, 
"  because  of  the  refusal  of  the  owners  of  more  than  one-half 
in  value  of  the  property  bounded  on  the  main  line  of  your 
petitioner's  said  railroad  to  consent  hereto." 

The  petitioner  asks  for  the  appointment  of  three  commis- 
sioners to  determine  whether  its  railroad  ought  to  be  allowed 
to  be  built  underneath  the  streets  aforesaid,  or  any  of  them, 
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and  in  what  manner  the  same  may  be  so  built  with  the  least 
damage  to  the  surface  and  to  the  use  of  the  surface  by  the 
public,  and  further,  to  report  their  conclusions  as  to  what  com- 
pensation, if  any,  should  be  made  to  the  said  city  of  New 
York  by  the  petitioner,  if  allowed  to  build  its  road. 

The  application  was  opposed  by  abutting  property  owners, 
the  Mayor,  Aldermen  and  Commonalty  of  the  city  of  New 
York,  and  certain  railroads,  claiming  prior  exclusive  privileges 
in  Broadway,  who  filed  answers  raising  various  objections  to 
the  appointment  of  commissioners.  The  General  Term  denied 
the  motion  on  the  ground  of  the  unconstitutionalty  of  the  act 
of  1880. 

Cfrosvenor  Lowrey  and  Ch.  JFrcmcis  Stone  for  New  York 
District  Railway  Company,  appellant.  The  subterranean 
railroad  contemplated  by  the  act  of  1880,  shown  in  the  plans 
of  the  petitioner,  is  not  a  "  street  railroad  "  within  the  mean- 
ing of  article  3,  section  18  of  the  Constitution.  (Story  v.  N.  Y. 
EL  B.  B.  Co.  90  N.  Y.  161 ;    Coverdale  v.  Charlton,  L.  B. 

4  Q.  B.  D.  104 ;  McCarthy  v.  City  of  Syracuse,  46  N.  Y. 
199 ;  In  re  Gilbert  E  B.  Co.  70  id.  373 ;  Ooodson  v.  Bichard- 
son,  9  Ch.  L.  E.  221,  223 ;  3  Kent's  Coram.  573  [12th  ed.]  side 
page  433 ;  Ooodtitle  v.  Alker,  1  Burr.  143,  146 ;  Cattle  v. 
Stockton  Water -Works,  L.  R,  10  Q.  B.  455 ;  Bobert  v.  Sadler, 

5  N.  Y.  594;  Co.  Litt.  4;  Zahr  v.  Met.  EL  By.  Co.,  By. 
Cor.  L.  J.  148;  Smith's  Const.  L.  512;  55  N.  Y.  375;  13 
Phila.  R 130 ;  Hoyt  v.  Sixth  Ave.  B.  B.  Co.,  1  Daly  528 ;  Laws 
1850,  p.  211,  §  1;  224,#  §  28,  subd.  5;  225,  §  28,  subd.  7; 
Laws  1850,  chap.  140,  §§  1,  27,  28,  subds.  9,  36,  37 ;  In  re 
N.  T.  CabU  Co.,  4  N.  Y.  311 ;  Ferry  Leases  &  E.  B. 
Grants,  N.  Y.,  1886,  251,  253.  294,  etc. ;  Laws  of  1854,  p. 
323;  Laws  of  1860,  p.  232;  State  Engin.  Eep.,  Feb.  20, 
1867,  Ass.  Doc.,  1867,  No.  114,  p.  3;  Laws  1867,  chap. 
906;  State  Engin.  Sep.,  1868,  65,  471,  etc.;  1  Laws 
1869,  chap.  917,  §§3-7;  1  Laws  1869,  chap.  165,  p.  303, 
§25;  1  Laws  1868,  p.  464;  2  Laws  of  1872,  p.  1798,  §  9; 
N.  Y.  (My  B.  T.  By.  Laws  of  1872,  p.  1985,  §  7;   Brook- 
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h/n  St.  Tr.  Co.,  2  Laws  of  1871,  2160,  2162,  §§  1,  6 ;  Wiggins 
t>.  E  St.  L.  B.  B.,  107  111.  455.)  The  construction  given  to 
the  prohibition  of  the  Constitution  by  the  legislature  in  the 
passage  of  the  tunnel  act,  is  itself  ground  for  upholding  the 
■constitutionality  of  its  interpretation  of  the  prohibition.  (55 
N.  Y.  54;  50  id.  553;  14  Mass.  340;  17  N.  Y.  235;  23 
Wend.  166 ;  In  re  Gilbert  El.  By.  Co.,  70  K  Y.  370,  371 
Sage  v.  Brooklyn,  89  id.  200 ;  Settle  v.  Vcm  Evera,  49  id.  285 
People  v.  Marni,  97  id.  536 ;  People  v.  Carr,  100  id.  236 
DonahugKs  App.,  86  Penn.  310.)  The  tunnel  act  is  not  void 
in  point  of  form  because  the  legislature  has  failed  to  express 
in  the  act  the  condition  imposed  by  the  Constitution.  (Const., 
art.  3,  §§  16,  17,  20;  Clark  v.  Blackmar,  47  N.  Y.  150.) 
The  act,  if  void  at  all,  is  void  only  as  to  the  particular  part 
of  it  which  is  unconstitutional  (In  re  Middletoum,  82  N.  Y. 
196,  204.)  The  record  contains  no  legal  evidence  that  any 
insurmountable  obstacle  to  the  appointment  of  commissioners 
exists.    (In  re  Thirty-fourth  St.  B.  B.  Co.,  102  N.  Y.  354.) 

Esek  Cowen  for  appellant.  Chapter  582  of  the  Laws  of 
1880  does  not  authorize  the  construction  or  operation  of  a 
street  railroad.  (McCarthy  v.  Syracuse,  46  N.  Y.  199 ;  Heath 
v.  Dee  Moines  cfe  St.  L.  By.  Co.,  61  la.  11.)  The  road  pro- 
posed  to  be  built  by  the  petitioner,  by  virtue  of  its  organization 
under  the  general  railroad  act,  is  not  a  u  street "  railroad  within 
the  meaning  of  the  Constitution.  (G.  B.  cfe  Ind.  B.  B.  Co. 
v.  Beisd,  38  Mich.  62 ;  Wiggins  F.  Co.  v.  E  St.  L.  U.  B. 
B.  Co.,  107  IU.  450 ;  In  re  Kings  Co.  El.  By.  Co.,  82  K  Y. 
D9.)  The  provision  of  said  act  that  the  decision  of  the  Supreme 
•Court  commissioners  may  be  taken,  in  lieu  of  the  consent  of 
the  local  authorities,  may  be  void.  That  does  not  avoid  the 
entire  act.  (People  ex  rel.  v.  Kenney,  96  N.  Y.  294 ;  People 
ex  rel.  v.  Briggs,  50  id.  553 ;  In  re  Broadway  S.  B.  B.  Co., 
34  Hun,  414 ;  In  re  Thirty-fourth  Street  B.  B.  Co.,  102  K  Y. 
354.)  The  statute  does  not  provide  for  or  contemplate  any 
hearing  of  opposing  parties  upon  the  application  to  appoint 
commissioners.  (In  re  JV.  Y.  El  B.  B.  Co.,  70  N.  Y.  327, 
356 ;  In  re  Thirty  fourth  Street  B.  B.  Co.,  102  id.  354.) 
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Edward  W.  Paige  for  the  Broadway  Underground  Con- 
necting Railroad  Company,  respondent.  The  words  "street 
railroads,"  as  used  in  article  3,  section  18  of  the  Constitution, 
are  not  applicable  alone  to  surface  railroads.  (In  re  N.  Y. 
EL  R.  R.  Co.,  70  N.  Y.  354 ;  In  re  Gilbert  El.  R.  R.  Co., 
id.  361,  372;  In  re  Kings  Co.  El.  R.  R.  Co.,  82  id.  95,  98; 
41  Hun,  425 ;  7  Cent.  Rep.  232.)  So  much  of  chapter  582  of 
the  Laws  of  1880  as  authorizes  the  construction  of  street  rail- 
roads is  unconstitutional  and  void.  (Sfaiart  v.  Palmer,  74  N.  Y. 
183,  188.)  The  act  under  which  the  application  for  the 
appointment  of  commissioners  was  made  in  the  court  below 
was  unconstitutional,  in  that  it  attempted  to  substitute  the 
report  of  commissioners,  when  confirmed  by  the  court,  for  the 
consent  of  the  local  authorities  and  of  the  property  owners. 
(Const,  art.  3,  §  18,  last  subd. ;  In  re  Thirty-fowrth  Street  R. 
R.  Co.,  102  K  Y.  343.) 

Edward  B.  Thomas  for  New  York  Arcade  Railroad  Com- 
pany, respondent.  When  a  railway  company  is, "by  special 
act,  authorized  to  construct  its  road  in  certain  streets,  it  is  to 
be  deemed  a  practical  location  by  the  legislature.  (In  re 
Coney  I.  R'y  Co.,  12  Hun,  451 ;  2  Wood's  R'y  Law,  748.) 
When  a  line  has  been  duly  located  another  company  may  not, 
in  any  manner,  interfere  with  it.  (T.,  etc.,  R.  R.  Co.  v.  W.,  etc., 
R.  Co.,  12  Phil.  642;  H.  R.  R.  Co.  v.  L.  cfe  H.  R.  R.  Co., 
118  Mass.  391 ;  W.  cfe  N.  R.  R.  Co.  v.  R.  R.  Com'rs,  id.  567 ; 
B.  cfe  M.  R.  R.  Co.  -v.  L.,  etc.,  R'y  Co.,  124  id.  368 ;  M.,  etc., 
R.  R.  Co.  v.  Blair,  1  Stockt.  [K  J.]  635 ;  C.  C.  R.  R.  Co. 
v.  Moss,  23  Cal.  323 ;  Packer  v.  8.  cfe  E  R.  R.  Co.,  19  Penn. 
211-220;  Coe  v.  N.  J.  M.  R'y  Co.,  4t  Stewart  N.  J.  Eq.  146; 
2  Wood's  R'y  Law,  750 ;  In  re  R.  R.  Com'rs,  66  N.  Y.  418 ; 
N.  J.  S.  R.  R.  Co.  v.  L.  B.  Com'rs,  10  Yroom.  28 ;  M.  cfe 
E  R.  R.  Co.  v.  Cent.  R.  R.  Co.,  2  id.  214 ;  R'y  Co.  v.  Ailing, 
99  U.  S.  463;  Boston  W.  T.  Co.  v.  B.  cfe  IF.  R.  R.  Co.,  23 
Pick.  366 ;  In  re  B.  cfe  A.  R.  R.  Co.,  53  K  Y.  573 ;  In  re 
JT.  Y.  C  cfe  H.  R.  R.  R.  Co.,  77  id.  256.)  The  legislature  has 
expressly  reserved  the  rights  of  the  Arcade  Company.     (Laws 
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of  1886,  chap.  312,  §  14.)  Chapter  582,  of  the  Laws  of  1880, 
called  the  "Tunnel  Act"  is  unconstitutional.  {State  v. 
Davenport,  etc.,  IPy  Co.,  47  la.  507 ;  In  re  Thirty-fourth 
Street  Ry  Co.,  102  N.  Y.  350.) 

D.  J.  Dean  for  the  City  of  New  York,  respondent.  The 
act,  chapter  582  of  the  Laws  of  1880,  violates  section  18  of 
article  3  of  the  Constitution.  {Dams  v.  Mayor,  etc.,  14  N.  Y. 
506 ;  People  v.  Kerr,  27  id.  194 ;  In  re  Kings  Co.  El.  R.  R. 
Co.,  82  id.  95 ;  In  re  N.  Y.  El.  R.  R.  Co.,  70  id.  354 ;  In  re 
Gilbert  El.  R.  R.  Co.,  id.  361,  372 ;  People  ex  rd.  Wood  v. 
Zacombe,  99  id.  49 ;  People  ex  rd.  Twenty-third  Street  R.  R. 
Co.  v.  ComJr8  Taxes,  95  id.  558 ;  Birch  v.  Newbvry,  10  id. 
389 ;  0.  S.  Co.  v.  DoUoway,  21  id.  461 ;  People  v.  Potter, 
47  id.  375 ;  People  v.  Green,  2  Wend.  274 ;  People  v.  Brand- 
age,  78  N.  Y.  406.) 

Henry  D.  Sedgwick  for  the  New  York  Underground  Bail- 
way  Company,  respondent.  The  provisions  in  the  General 
Railway  Law  in  regard  to  the  time  of  commencing  and  com- 
pleting railroads  organized  under  it  do  not  affect  the  New  York 
Underground  Railway  Company,  because  its  charter  contains 
all  the  provisions  by  which  such  commencement  and  completion 
are  authorized  and  controlled,  and  the  corresponding  provisions 
of  the  General  Railway  Act,  being  inconsistent  therewith,  have 
no  application*  (Charter,  chap.  230,  Laws  of  1868,  §  3,  as 
amended  by  chap.  824,  Laws  of  1869,  §§  7,  11 ;  Vesscher  v. 
H  R.  R.  Co.,  15  Barb.  37 ;  Hosier  v.  Hilton,  15  id.  657 ; 
H.  R.  R.  Co.  v.  Outwater,  3  Sandf .  689 ;  Clarkson  v.  H.  R. 
R.  Co.,  12  N.  Y.  304.)  The  New  York  Underground  Com- 
pany has  "  acquired  and  is  vested  with  an  exclusive  right  or 
franchise,  to  construct,  maintain  or  operate  a  railroad  under 
any  portion  of  Broadway."  {Lahr  v.  Met.  El.  R.  Co.,  104 
N.  Y.  268,  290 ;  BrooUy  St.  Tr.  Co.  v.  City  of  Brooklyn, 
78  id.  524,  533.)  The  railroad  proposed  by  the  petitioner  is  a 
street  railroad  in  the  sense  of  the  act.  {In  re  El.  R.  Co.,  70 
N.  Y.  327, 354, 372 ;  Kings  Co.  v.  El.  R.  Co.,  82  id.  95, 98, 99.) 
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Horace  Russell  for  Hilton  and  others,  abutting  owners, 
respondents.  The  unconstitutional  part  cannot  be  severed 
from  the  constitutional  portions  of  the  act  of  1880.  (Cooley 
on  Const.  Iim.,  178 ;  In  re  Middletown,  82  N.  Y.  203 ;  People 
v.  Porter,  90  id.  68 ;  Comm.  v.  Potts,  79  Penn.  St.  164, 168 ; 

Wynehamer  v.  People,  13  N.  Y.  378.)  The  constitutional 
validity  of  a  law  is  to  be  tested,  not  by  what  has  been  done 
under  it,  but  what  may,  under  its  authority,  be  done.  {Stewart 
v.  Palmer,  74  K  Y.  183,  188.)  Article  3,  section  18,  of  the 
Constitution  applies  to  an  underground  railroad  built  in  the 
streets  of  a  city.  {People  v.  Potter,  47  K  Y.  375 ;  People  v. 
Eancher,  50  id.  288 ;  In  re  Kings  Co.  El.  R.  R.  Co.,  82  id. 
95 ;  In  re  El.  R.  R.  Co.,  70  id.  354,  361 ;  Rapid  Tr.  Act 
Laws  of  1875,  chap.  606,  §  4;  In  re  Gilbert  El.  R.  R.  Co., 
70  N.  Y.  372 ;  People  v.  Green,  2  Wend.  274 ;  People  v.  Carr, 
100  X.  Y.  243 ;  People  v.  Brundage,  78  id.  406 ;  Cohens  v. 

Virginia,  &  Wheat.  420.)  The  company  has  under  its  charter 
no  right  to  build  and  operate  only  a  portion  of  the  line  by  law. 
A  company  can  be  compelled  by  numdamtcs  to  operate  its 
whole  line,  and  has  no  right  to  abandon  any  part  of  it.  {People 
v.  A.  ds  V.  R.  R.  Co.,  24  N.  Y.  261 ;  Union  Pac.  R.  R.  Co. 
v.  HaU,  91  U.  S.  343;  State  v.  H.  &N.H.R.  Co.,  29  Conn. 
538 ;  In  re  Thirty-fourth  Street  R.  R.  Co.,  102  N.  Y.  343, 
354.)  The  petition  is  defective  in  failing  to  show  that  the 
route  has  been  properly  adopted.  (Laws  of  1880,  chap.  582,  §  1 ; 
Laws  of  1850,  chap.  140,  §  22 ;  Laws  of  1872,  chap.  560  §  1.) 

Finch,  J.  No  act  of  the  legislature  warrants  this  applica- 
tion except  that  of  1880  (Chap.  582)  under  which  alone  it  was 
made,  and  which  furnished  the  sole  authority  for  the  appoint- 
ment sought.  The  general  act  of  1850  (Chap.  140)  provides 
only  for  commissioners  of  appraisal,  and  not  at  all  for  officers 
who  are  to  determine  the  necessity  of  the  road,  and  whose 
order  is  to  take  the  place  of  requisite  consents.  The  Rapid 
Transit  Act  of  1875  (Chap.  606)  does  provide  for  similar  com- 
missioners, but  vests  their  appointment  in  the  Mayor  and  not 
in  the  Supreme  Court.  The  General  Surface  Act  of  1884 
Sickels — Vol.  XLII.       7 
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(Chap.  252)  permits  such  an  appointment  but  is  limited  wholly 
to  surface  roads  and  cannot  aid  the  petitioner.  Its  application 
must  stand  or  fall  upon  the  authority  which  it  has  invoked, 
and  if  for  any  reason  that  is  insufficient,  the  denial  of  the 
application  must  be  affirmed. 

The  petition  proceeds  upon  the  assumption  that  both  the 
consent  of  one-half  of  the  abutting  values  and  that  of  the  city 
•  author-ties  are  essential  to  its  rights  of  construction  and  opera- 
tion; that  one,  at  least,  it  has  been  unable  to  obtain;  and  that 
as  a  substitute  for  both  it  seeks  the  appointment  of  comnris- 
sioners  whose  order  may  supply  the  existing  defects.  If  for 
any  reason  the  company  has  rights  which  are  independent  of 
such  an  order,  or  can  obtain  the  needed  consents,  the  applica- 
tion was  superfluous  and  no  injury  has  followed  its  denial.  It 
appears  to  be  conceded  that,  if  the  act  of  1886  be  deemed  to 
authorize  the  construction  and  operation  of  a  street  railway, 
it  is  unconstitutional  so  far  at  least  as  it  authorizes  the  appoint- 
ment of  commissioners,  whose  order  shall  be  a  substitute  for 
the  consent  of  the  city  authorities.  The  constitutional  amend- 
ment of  1874  (Art.  3,  §  18)  provides  that  "  no  law  shall  author- 
ize the  construction  or  operation  of  a  street  railroad  "  except 
upon  the  condition  of  the  two  consents  referred  to,  and  permits 
the  order  of  the  court  confirming  that  of  the  commissioners  to 
stand  in  the  place  of  the  landowners'  consents  only.  The  act 
of  1880  makes  such  order  a  substitute  also  for  the  consent  of 
the  authorities.  But  it  is  contended,  first,  that  the  act  of 
1880  does  not  authorize  any  railway  at  all,  and  operates  only 
to  amend  and  restrict  authorities  already  conferred;  and, 
second,  that  if  it  does  authorize  the  construction  aud  operation 
of  a  railway,  it  is  one  which  is  not  a  street  railway,  but  of  a 
different  character  to  which  the  constitutional  provision  does 
not  apply. 

We  have  reached  the  conclusion  that  the  act  authorizes  and 
regulates  underground  street  railways  in  a  city  or  village, 
and  that  the  appellant's  road  is  such  a  railway.  Its  line  lies 
wholly  in  the  city  of  New  York,  and  its  very  description  in 
the  articles  of  association  and  in  the  petition  strongly  suggests 
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its  character.  It  begins  "  on  Broadway,  at  a  point  one  hun- 
dred and  ninety  feet  southerly  from  the  southerly  Hue  of 
Morris  street;"  "  thence  Jyy  the  Une  of  Broadway  to  the  south- 
erly line  of  Twenty-third  street ;  thence  by  the  most  direct 
route  to  the  intersection  of  the  northerly  line  of  Broadway 
and  Twenty-sixth  street ;  thence  by  the  line  of  Broadway  to 
the  northerly  end  thereof."  The  branch  line  has  a  similar 
description,  and  both  are  so  identified  with  the  streets  as  to 
have  no  description  separate  from  them.  The  route  of  the 
road  is  thus  on  these  streets,  although  beneath  their  surface, 
and  it  is  intended  to  subserve  many  of  the  principal  purposes 
to  which  they  are  devoted,  and  to  share  with,  them  in  their 
utilities  and  burdens.  The  transfer  of  passengers  and  freight 
from  one  part  of  the  city  to  another,  giving  freedom  of  access 
to  all  localities  and  enabling  transit  by  horse  power,  is  one  of 
the  main  uses  of  a  city  street.  The  underground  road  renders 
it  possible  to  manage  this  movement  without  change  of  line  or 
locality  by  the  use  of  steam,  and  when  in  full  operation  will 
subserve  to  a  great  degree  the  ordinary  street  uses  and  pur- 
poses. This  fact  the  law  of  1880  recognizes,  and  identifies  the 
railway  with  the  street  by  its  third  section.  That  explicitly 
declares  that  "the  use  of  the  streets  and  docks  and  lands, 
beneath  which  said  railroad  is  constructed,  and  the  right  of 
way  beneath  the  same  for  the  purpose  of  said  railroad,  shall  be 
considered,  and  hereby  is  declared,  a  public  use  consistent 
with,  and  one  of  the  uses  for  which,  its  streets,  avenues  and 
-docks  are  publicly  held."  The  legislature  seems  to  have 
deemed  it  wise  to  make  the  underground  road  a  part  of  the 
streets,  and  its  operation  a  street  use,  by  direct  enactment. 
The  railway  in  return  reaps  its  own  benefit  from  this  connec- 
tion with  the  streets.  It  follows  them  because,  the  assent  of 
the  authorities  once  gained,  it  is  obliged  to  buy  or  condemn  no 
land  for  its  line,  since  usually  the  city  owns  the  fee,  and  it 
more  readily  finds  its  passengers  and  patronage  from  its 
location  on  the  streets.  If  now  we  turn  to  its  manner  of  con- 
struction we  observe  that  it  proposes  to  remove  the  present 
surface  of  the  street,  and  make  its  own  roof  that  surface  in 
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the  future.  Not  merely  is  the  easement  of  the  public  affected 
temporarily  by  the  process  of  construction,  but  permanently 
by  changing  wholly  the  support  of  that  surface.  We  have 
often  held  that  the  right  of  the  public  in  the  streets  of  a  city 
extends  to  and  embraces,  besides  the  support  of  the  surface, 
the  necessary  sewerage  and  room  for  water  and  gas  pipes  and 
the  like ;  and  the  right  to  lay  and  maintain  these  is  an  import- 
ant part  of  the  public  easement.  All  of  these  the  petitioner 
proposes  to  remove,  and  place  them  in  a  new  position  more 
convenient  for  its  purpose.  It  is  estimated  that  this  one  inter- 
ference with  the  street  will  cost  the  company  $750,000  a  mile. 
Not  only  that,  but  openings  are  to  be  made  in  the  street  for 
purposes  of  ventilation,  which  must  permanently  remain,  and 
other  openings  for  access  must  be  constructed  and  continue  to 
exist.  When  the  work  is  all  done  the  street  will  consist  of 
two  stories  or  surfaces,  one  carrying  the  ordinary  traffic  and 
movement,  lessened  by  so  much  as  is  diverted  to  the  swifter 
transit  of  the  other,  and  both  together  will  do  what  one  alone 
did  to  the  extent  of  its  capacity. 

Such  a  road  is  to  be  deemed  a  street  railway,  not  only 
because  it  subserves  street  purposes  and  reaps  the  benefit  of 
street  easements,  and  occupies  and  modifies  the  street  surface, 
but  also  because  it  is  fully  within  the  mischiefs  which  the  con- 
stitutional provision  was  designed  to  redress  and  prevent. 
That  evil'  was  indicated  by  the  character  of  the  remedy 
applied,  which  was  to  forbid  all  such  constructions,  except 
with  the  consent  of  the  authorities,  and  also  of  the  adjoining 
owners  to  the  extent  of  one-half  of  the  abutting  values,  or  an 
order  of  the  court  as  a  substitute  for  such  last  consent.  Ail 
ordinary  railway  terminating  in  or  passing  through  the  streets 
of  a  city  or  village,  would  occupy  them  but  slightly  and  be 
concentrated  in  a  single  limited  locality.  And  yet,  since  even 
such  partial  occupation  might  work  injury  to  the  public  right, 
the  consent  of  the  city  authorities  is  made  requisite  as  a  guard 
and  protection.  But  street  railways  may  occupy  every  street 
in  a  city  and  iron  the  whole  surface,  or  spin  their  webs  in  the 
air  over  every  avenue,  or  undermine  the  entire  system  of  city 
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streets.  To  authorize  such  is  to  inflict  injury  upon  adjoining 
lot  owners,  in  greater  or  less  degree,  and  hence  the  consent  of  a 
<lue  proportion  of  these  was  required  by  the  Constitution,  or, 
instead,  the  order  of  selected  commissioners  confirmed  by  the 
court.  Where  the  railway  runs  underthe  streets,  the  adjoining 
owners  are  as  much  and  as  dangerously  affected  as  where  it  runs 
on  their  surface  or  above  them.  Whether  the  new  surface  is 
safe  and  sufficient,  or  weak  and  perilous,  and  invites  or  frightens 
away  passage ;  whether  the  openings  obstruct  or  hinder  access  to 
the  abutter,  or  pour  out  through  the  ventilators  smoke  and 
steam  upon  his  premises ;  whether  his  vaults  and  foundations 
will  remain  safe  and  secure,  or  be  undermined,  or  weakened 
by  vibration ;  whether  his  gas  and  water  supply  will  continue 
ample  and  convenient,  and  the  new  sewerage  work  him  no 
injury;  all  these  are  to  him  questions  of  vital  importance, 
affecting  his  comfort  and  convenience,  the  success  of  his 
business  and  the  value  of  his  property.  The  same  reasons 
which  dictated  a  constitutional  protection  against  roads  on  or 
above  the  surface  of  the  streets,  apply  to  those  which  are  built 
beneath  in  the  manner  here  contemplated,  and  these  should 
justly  be  deemed  street  railroads  within  the  meaning  of  that 
phrase  as  used  in  the  Constitution,  The  rapid  transit  act, 
passed  very  soon  after  the  constitutional  amendment,  applies 
its  provisions  to  roads  under  as  well  as  on  or  above  the  surface, 
and  so  tends  to  support  our  conclusion. 

The  act  of  1880  contemplates  and  regulates  just  such  an 
underground  railway  as  is  now  sought  to  be  constructed.  It 
in  terms  relates  to  one  lying  wholly  within  city  limits,  running 
beneath  its  streets,  cutting  out  and  replacing  their  surface  and 
leaving  in  them  openings  for  access  and  ventilation.  If  the 
act  authorizes  any  railway  at  all,  it  authorizes  a  street  railway 
within  the  terms  of  the  constitutional  prohibition.  But  it  is 
claimed  that  it  authorizes  no  railway  whatever,  and  for  that 
reason  escapes  the  control  of  the  fundamental  law.  The 
company's  counsel  argue  that  it  gets  its  authority  for  the  con- 
struction and  operation  of  its  underground  road,  not  from  the 
act  of  1880,  but  from  the  general  act  of  1850,  under  which  it 


54  Matteb  of  N.  Y.  District  R.  Co.  [Oct.* 

Opinion  of  the  Court,  per  Finch,  J. 

was  organized.  But  that  act,  as  we  Jiave  held,  has  no  applica- 
tion to  street  railroads  (iT.  Y.  Cable  Co.  v.  Mayor,  etc.,  104 
N.  Y.  1),  and,  if  it  had,  the  act  of  1860  (Chap.  10)  takes  away 
the  authority  so  conferred,  for  it  provides  that  "  it  shall  not  be 
lawful  hereafter  to  lay,  construct  or  operate  any  railroad  in, 
upon  or  along  any  or  either  of  the  streets  or  avenues  of  the 
city  of  New  York,  wherever  such  railroad  shall  commence 
or  end,  except  under  the  authority  and  subject  to  the  regula- 
tions and  restrictions  which  the  legislature  may  hereafter  grant 
and  provide."  Having  held  that  appellant's  road  is  a  street 
railway,  and  shown  that  it  is  planned  to  be  built  in  and  along 
the  city  streets,  it  follows  that  it  has  and  can  have  no  authority 
to  construct  its  proposed  road  under  the  act  of  1850 ;  and  if  it 
does  not  get  it  under  the  act  of  1880,  it  has  no  authority  at  all 
and  no  standing  before  the  court.  I  think  that  the  truth  may 
be  that  the  appellant  derived  its  corporate  existence  from  the 
act  of  1850,  but  certainly  not  its  right  to  construct  its  con- 
templated road ;  that  such  right  could  only  come  from  the 
rapid  transit  act  or  the  act  of  1880,  and  that  the  latter  is  an 
act  which  authorizes  the  construction  and  operation  of  a  street 
railway,  and  so  is  within  the  constitutional  provision. 

It  is  further  said,  however,  that  only  so  much  of  the  act  of 
1880  is  invalid  as  makes  the  order  of  the  court  confirming  the 
report  of  the  commissioners  stand  for  the  consent  of  the  author- 
ities, and  that  the  order  may  be  granted  and  stand  for  the  consent 
of  the  property  owners  alone.  We  cannot  see  our  way  to 
that  conclusion.  The  order,  when  made,  is  a  single  thing, 
which  must  have  the  statute  effect  or  none.  We  cannot 
divide  or  mutilate  it  without  changing  its  inherent  character, 
purpose  and  effect.  Limited  to  the  consent  of  the  land 
owners,  it  would  be  a  good  order,  but  not  the  order  which  the 
statute  authorized.  The  legislature  has  declared  that  when 
made  it  shall  stand  for  two  things.  We  are  asked  to  say  that 
it  shall  not,  but  only  for  one.  If  we  do  that,  we  invade  the 
domain  of  the  legislature ;  we  change  its  mandate  as  to  the 
effect  of  the  order ;  it  ceases  to  be  the  order  authorized,  and 
becomes  another  and  different  one.     It  is  not  the  case  of  two 
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independent  provisions,  one  of  which  may  be  rejected  without 
affecting  the  remainder  of  the  act,  for  we  cannot  lessen  the 
effect  of  the  order  without  maiming  the  order  itself  and  its 
statutory  character.  Very  possibly,  the  act  may  stand  as  an 
authority  for  the  construction  of  an  underground  street  railway 
upon  the  condition  of  the  assent  of  the  city  authorities  and 
the  half  of  abutting  values,  and  rejecting  all  the  provisions 
for  the  appointment  of  commissioners,  whose  order  shall  be  a 
substitute.  Further  than  that  we  do  not  deem  it  our  duty 
to  go. 
0  The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


James  Silvey,  Respondent,  v.  William  W.  Lindsay  et  aL, 

Appellants. 

The  Soldiers'  Home,  incorporated  under  the  act  of  1876  (Chap.  270,  Laws 
of  1876),  is  an  "  asylum/'  and-  its  inmates  are  supported  at  public 
expense,  within  the  purview  of  the  provision  of  the  State  Constitution 
(art.  2  §  3),  declaring  that  "  for  the  purpose  of  voting  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  *  *  *  while  kept  at  any 
alms-house  or  other  asylum  at  public  expense." 

The  fact  of  the  presence  in  that  institution  of  an  inmate,  therefore,  does  not 
constitute  a  test  of  his  right  to  vote,  and  is  not  to  be  considered  in 
determining  that  question;  he  must  find  the  requisite  qualifications 
elsewhere. 

Plaintiff  offered  to  vote  at  the  annual  town  meeting  for  the  year  1886  in 
the  town  of  B.,  wherein  said  institution  is  located.  On  being  challenged, 
plaintiff  stated  in  substance,  that  he  resided  in  the  town  of  B.,  for  the 
reason  that  he  was  admitted  an  inmate  of  said  Home  in  1880  and  had 
remained  an  inmate  since  that  time,  with  the  intention  at  all  times  of 
making  his  residence  in  said  institution  so  long  as  he  should  be  permitted 
to  remain ;  that  at  the  time  of  such  admission  he  was  an  honorably  dis- 
charged soldier  and  a  resident  and  voter  in  the  city  of  New  York;  that, 
therefore,  he  was  a  resident  of  the  town,  and  that  in  becoming  an  inmate 
he  intended  to  change  his  residence  from  said  city  to  said  town.  Held, 
that  plaintiff  was  not  entitled  to  vote  ;  that  his  narration  of  an  intention 
to  change  his  residence  and  his  assertion  that  he  was  a  resident  of  the 
town  could  be  accepted  only  as  his  conclusions  from  the  circumstances 
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detailed;  that  the  town  officers  presiding  at  such  election  were  not  bound 
by  them,  but  by  the  facts,  and  so  were  justified  in  rejecting  the  vote. 

H  seems  that  one  duly  qualified  to  vote,  as  provided  by  the  Constitution 
(art.  2  §  1),  cannot  be  deprived  of  that  right  by  any  inferior  tribunal; 
the  officers  presiding  at  an  election  determine  the  question  at  their  peril, 
and  are  liable  to  him  in  damages,  in  case  of  an  erroneous  determination 
that  he  is  disqualified,  and  a  rejection  of  his  vote. 

BUvey  v.  Lindsay  (42  Hun,  116)  reversed. 

(Argued  June  29,  1887;  decided  October  4,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  22,  1886,  which  directed  judgment  in  favor  of 
plaintiff  upon  a  case  submitted  under  the  Code  of  Civil 
Procedure  (§  1279,  et  seq).   (Reported  below,  42  Hun,  116.) 

From  the  agreed  case  it  appeared  that  on  the  9th  day  of 
February,  1886,  the  plaintiff  was,  and  since  1880,  had  been  an 
inmate  of  the  Soldiers'  Home,  an  institution  duly  incorporated 
(Laws  of  1876,  Chap.  270),  and  situated  in  the  fifth  election 
district  of  the  town  of  Bath,  Steuben  county.  The  expenses 
of  the  institution  and  the  support  of  its  inmates  are  paid  by 
the  State  out  of  annual  appropriations  made  by  the  legislature. 

On  the  said  9th  day  of  February,  1886,  the  annual  town 
meeting  for  the  town  of  Bath  was  duly  held  at  the  court 
house,  in  said  town,  for  the  election  of  a  supervisor  and  other 
town  officers.  The  defendants  were  the  justices  of  the  peace 
of  said  town,  and  as  such  were  present  and  presided  at  such 
town  meeting  and  received  the  votes  of  all  the  persons  who 
voted  at  said  town  meeting. 

The  plaintiff  offered  to  vote  and,  being  challenged,  made 
the  statement  set  forth  in  the  opinion.  The  statement  was 
true  and  known  to  be  so  by  the  defendants,  but  they  refused 
to  receive  his  vote,  saying :  "  We  decide  that  you  are  not  a 
legal  voter  here,  for  the  reason  that  on  the  facts  stated,  you 
are  not  a  resident  of  tho  town  of  Bath." 

The  question  submitted  to  the  court  was :  "  Did  James 
Silvey  (the  plaintiff),  gain  a  residence  in  the  town  of  Bath,  so 
as  to  entitle  him  to  vote  at  said  town  meeting  by  reason  of  his 
presence  as  an  inmate  of  said  institution  ? " 
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It  was  agreed  that,  in  case  the  question  was  answered  in  the 
affirmative,  judgment  should  be  rendered  in  favor  of  plaintiff 
for  fifty  dollars  damages  and  costs. 

Judgment  was  rendered  accordingly. 

Further  facts  appear  in  the  opinion. 

J.  F.  Parkhurst  for  appellants.  The  relator  did  not  gain 
a  residence  in  Bath  while  an  inmate  of  the  New  York  State 
Soldiers  and  Sailors'  Home  because  that  institution  is  an  asylum 
maintained  at  public  expense,  and  its  inmates  are  within  the 
provisions  of  section  3  of  article  2  of  the  Constitution.  {Newell 
v.  People,  7  N.  Y.  97, 109 ;  People  v.  Potter,  47  id.  379 ;  Sedg. 
on  Stat,  and  Const.  Law,  242 ;  People  v.  Dayton,  55  N.  Y.  375 ; 
Smith  Com.  512,  634 ;  Prigg  v.  Penn,  16  Pet.  539 ;  Holmes 
v.  Carley,  31  K  Y.  289 :  People  v.  U.  Ins.  Co.,  15  Johns. 
358 ;  Bac.  Abr.  Tit.  Stat.  1,  5,  10 ;  Jackson  v.  Collins,  3  Cow. 
89 ;  Dresser  v.  Brooks,  3  Barb.  429 ;  Donaldson  v.  Wood,  22 
Wend.  395 ;  Cool.  Const.  Lim.  54,  55,  64,  66 ;  People  v.  Mor- 
rell,  21  Wend.  584 ;  McKean  v.  Devries,  3  Barb.  196 ;  People 
v.  Blodgett,  13  Mich.  138 ;  In  re  Fitzgerald,  2  Caines,  317 ; 
In  re  Wrigley,  8  Wend.  41 ;  Frost  v.  Brisbin,  19  id.  11 ; 
Williamson  v.  Parisien,  1  Johns.  Ch.  392 ;  liegeman  v.  Fox, 
31  Barb.  475 ;  Du  Puy  v.  Wurtz,  53  N.  Y.  556 ;  Cool.  Const. 
Lim.  598,  599 ;  People  v.  Willson,  62  N.  Y.  186 ;  Laws  of 
1878,  chap.  48,  §  9 ;  Laws  of  1865,  chap.  587 ;  E.  S.  [Bank's 
7th  ed.]  1222,  §  19,  etc. ;  Sinks  v.  Reese,  19  Ohio  St.  316 
Rentier  v.  Bennett,  21  id.  431 ;  Sturgeon  v.  Korte,  34  id.  525 
People  v.  Holden,  28  Cal.  123 ;  People  v.  Brady,  40  id.  198 
JS.  C,  6  Am.  Eep.  604 ;  Chains  v.  Willson,  1  Barb.  673 
3  Kawle  (Penn.),  312 ;  4  Black.  Com.  225  ;  2  Russell  on  Cr. 
28 ;  4  Coke,  440 ;  De  MM  v.  De  Meli,  67  How.  Pr.  20 ;  Still 
v.  Woodville,  38  Miss.  646 ;  Laws  of  1878,  chap.  48,  §  6 ;  New 
York  v.  Furze,  3  Hill,  612 ;  Hudson  v.  New  York,  9  N.  Y. 
163 ;  Phelps  v.  Bawley,  52  id.  23 ;  Ryatt  v.  Kennedy,  67 
id.  379 ;  Sanders  v.  GetckeU,  76  Mo.  165 ;  Cool.  Const.  Lim. 
[2d  ed.]  601,  note ;  People  v.  Riley,  15  Cal.  48  ;  R.  S.  [Bank's 
7th  ed.]  p.  1858,  §  28,  etc.) 

Siokels— Vol.  LXIL       8 


58  Silvet  v.  LprosAY  et  al.  [Oct., 

Opinion  of  the  Court,  per  Danforth,  J. 

M.  Rumsey  Miller  for  respondent.  The  respondent  was  a 
voter  in  Bath,  unless  section  3  of  article  2  of  the  Constitution- 
is  prohibitory  of  the  right  to  vote.  (Roosevelt  v.  Kdlogg ,  20 
Johns.  211 ;  liegeman  v.  Fox,  31  Barb.  475,  476 ;  De  Puy  v. 
Wurtz,  53  N.  Y.  556,  561 ;  Kennedy  v.  Ryall,  67  id.  379, 
386 ;  JZeidenbach  v.  SchUmd,  10  How.  Pr.  477 ;  In  re  Wrigley, 
8  Wend.  134;  Const,  of  N.  Y.,  art.  2,  §  1 ;  IRS.  Chap.  11, 
tit.  2,  art.  1,  §  1.)  Section  3  of  article  2  of  the  Constitution 
is  not  prohibitory  of  the  respondent's  right  to  vote.  (Const, 
art  1,  §  1 ;  People  v.  Holdm,  28  Cal.  123 ;  5  Mete.  587,  588, 
589,  590 ;  Sanders  v.  OetchelZ,  76  Me.  165.)  He  had  aban- 
doned  and  lost  his  residence  in  New  York.  (In  re  Wrigley, 
8  Wend.  134;  Heidenbaeh  v.  Schland,  10  How.  Pr.  477.) 
The  defendant  was  a  voter  because  the  "  Home  "  is  not  an  alms- 
house or  asylum  within  the  meaning  of  section  3,  article  2  of 
the  Constitution.  (Laws  of  1876,  chap.  270,  §§  1,  2,  3,  4,  5 ; 
Laws  of  1878,  chap.  48,  §§  1,  3,  4,  6 ;  Goodale  v.  Lawrence, 
88  N.  Y.  517;  3  K.  S.  [Bank's  ed.]  1899, 1904.) 

Daotorth,  J.  The  plaintiffs  vote  was  rejected  upon  the 
sole  ground  that  he  was  not  a  resident  of  Bath.  That  he  was 
by  age,  sex  and  citizenship  duly  qualified  to  exercise  the  fran- 
chise was  not  denied,  but  the  defendants  after  hearing  his  oath 
and  his  statement  under  it,  decided  that  he  had  not  been 
within  the  meaning  of  the  law  for  "  thirty  days  next  preceding 
the  election,  a  resident  of  the  district  from  which  the  officers 
were  to  be  chosen  for  whom  he  offered  to  vote."  The  right 
claimed  by  him  involved  this  inquiry  (Gons.  of  N".  Y.,  Art.  2, 
§  1),  and  as  to  it  (his  vote  being  challenged),  he  said  as  follows : 
"  I  answer  that  I  reside  in  the  town  of  Bath,!  for  the  reason 
that  I  was  admitted  an  inmate  of  the  New  York  Soldiers  and 
Sailors'  Home  in  this  town,  by  the  authorities  thereof  in  the 
year  1880,  and  have  remained  such  inmate  from  that  time  to 
the  present,  with  the  intention  at  all  times  of  making  my  resi 
dence  in  said  institution,  so  long  as  I  shall  be  permitted  to 
remain  such  inmate.  At  the  time  of  my  admission  to  said 
institution  I  was  an   honorably   discharged   soldier  of  the 
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United  States,  and  a  resident  and  voter  of  the  city  of  New 
York ;  I,  therefore,  answer  that  I  am  a  resident  of  the  town, 
of  Bath.  In  becoming  an  inmate  of  said  institution,  I  intended 
to  change  my  residence  from  the  city  of  New  York  to  the 
fifth  election  district  of  said  town  of  Bath." 

It  is  obvious  that  his  narration  of  an  intention  to  change  his 
residence  to  Bath,  and  his  assertion  that  he  resided  in  Bath,, 
can  be  accepted  only  as  conclusions  from  the  circumstances 
detailed  in  connection  with  them.  They  were  his  conclusions 
and  defendants,  in  view  of  his  whole  statement,  were  not 
bound  by  them.  They  were  bound  by  the  facts  stated  and 
were  required  to  say  upon  those  facts  whether  the  plaintiff 
was  qualified  in  the  necessary  particular,  and  undoubtedly 
they  were  to  determine  the  question  at  their  peril.  The 
Constitution  in  the  section  referred  to  (&upra),  specifies  the 
qualifications  necessary  to  the  elective  franchise,  provides  who 
shall  have  the  right  to  vote,  and  one  duly  qualified  cannot  be 
deprived  of  that  right  by  any  inferior  tribunal.  But  the 
Constitution  also  provides  (art  2,  §  3):  "For  the  purpose 
of  voting  no  person  shall  be  deemed  to  have  gained  or  lost  a 
residence,  by  reason  of  his  presence  or  absence,  while  employed 
in  the  service  of  the  United  States ;  nor  while  engaged  in  the 
navigation  of  the  waters  of  this  State,  or  of  the  United  States, 
or  of  the  high  seas ;  nor  while  a  student  of  any  seminary  of 
learning,  nor  while  kept  at  any  alms-house,  or  other  asylum  at 
public  expense ;  nor  while  confined  in  any  public  prison,"  and 
the  decision  of  the  inspectors  of  election  was  that  in  their 
opinion  the  intending  voter  was  in  Bath  as  a  mere  inmate  of 
the  institution  and  for  a  temporary  purpose,  and  not  as  a 
resident  of  the  voting  district,  or  with  intent  to  make  the  town 
a  fixed  or  permanent  place  of  residence,  and  so  it  would  seem. 
His  presence  there  was  eleemosynary  in  its  character ;  he  was 
there  as  a  dependent,  because  he  had  no  means  of  support  or 
relatives  to  maintain  him,  and  liable  to  be  discharged  when- 
ever the  board  of  trustees  were  satisfied  that  he  was  of  sufficient 
ability  or  means  to  support  himself.  (Rules  and  regulations 
of  the  Home.)    As  to  the  Home,  he  was  a  beneficiary,  and 
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nothing  elae.  As  to  Bath,  his  residence  was  a  beneficiary's 
residence,  and  no  other.  His  relations  were  not  with  the 
village,  but  with  the  institution,  which  was  situated  within  its 
borders.  His  intention  to  remain  was  conditioned  upon  and 
limited  to  the  duration  of  the  charity  which  he  enjoyed.  His 
intention  to  remain  in  Bath  depended  upon  his  expectation  to 
remain  at  the  Home.  This  gave  no  residence,  for  he  was  there 
only  in  the  character  of  a  beneficiary,  for  a  temporary  purpose. 

His  only  intention  in  going  to  Bath  was  to  be  an  inmate  of 
the  Home,  and  it  was  only  as  such  inmate  that  his  residency 
was  to  be  continued.  He  was  not  there  as  a  citizen  changing 
his  residence,  but  as  an  object  of  well  bestowed  and  deserving 
charity.  He  was,  as  is  clear  upon  his  statement,  present  in 
Bath  and  at  the  institution  because  he  was  then  "  kept "  (that 
is,  supported)  *  *  *  "at  public  expense."  " I  reside  in 
Bath,"  he  says,  "  for  the  reason  that  I  was  admitted  to  the 
Home  as  an  inmate."  He  continues  there  with  the  intention 
of  making  his  residence  in  the  institution,  so  long,  he  says,  "  as 
I  shall  be  permitted  to  remain  an  inmate."  These  reasons 
satisfied  the  conscience  of  the  plaintiff  and  enabled  him  to  say 
he  was  a  resident  of  Bath,  but  in  reality  they  bring  the  case 
within  the  prohibition  of  the  Constitution.  He  could  not 
gain  a  residence  by  being  an  inmate,  which  means  nothing 
more  than  his  presence  in  the  Home ;  and  excluding  that  there 
is  nothing  in  the  case  to  show  that  a  residence  in  Bath  had 
been  acquired. 

It  follows  that  he  has  not  lost  the  right  to  vote  in  the  place 
of  his  legal  residence  —  New  York,  for  the  provision  of  the 
Constitution  in  question  also  declares  that  he  shall  not  lose  his 
residence  by  reason  of  such  "  presence  "  in  the  "  institution." 
As  to  that  city  he  is  to  be  regarded  as  temporarily  absent  and 
his  residence  as  a  citizen  still  therein. 

We  have  no  doubt  that  the  institution  in  question  is  within  the 
purview  of  the  constitutional  provision  (art.  2,  §  3)  above  referred 
to.  It  is  an  asylum  supported  at  the  public  expense,  and  its 
members  are  within  the  mischief  against  which  that  provision 
is  aimed,  the  participation  of  an  unconcerned  body  of  men  in 
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the  control  through  the  ballot-box  of  municipal  affairs  in  whose 
further  conduct  they  have  no  interest,  and  from  the  misman- 
agement of  which  by  the  officers  their  ballots  might  elect,  they 
sustain  no  injury.  But  the  question  in  each  case  is  still  as  it 
was  before  the  adoption  of  the  Constitution,  one  of  domicil  or 
residence,  to  be  decided  upon  all  the  circumstances  of  the  case. 
The  provision  (art.  2,  §  3)  disqualifies  no  one ;  confers  no  right 
upon  any  one.  It  simply  eliminates  from  those  circumstances 
the  fact  of  presence  in  the  institution  named  or  included 
within  its  terms.  It  settles  the  law  as  to  the  effect  of  such 
presence,  and  as  to  which  there  had  before  been  a  difference 
of  opinion,  and  declares  that  it  does  not  constitute  a  test  of  a 
right  to  vote,  and  is  not  to  be  so  regarded.  The  person  offer- 
ing to  vote  must  find  the  requisite  qualifications  elsewhere. 

We  think,  therefore,  the  question  submitted  by  the  parties, 
viz.,  "  Did  James  Silvey  gain  a  residence  in  the  town  of  Bath 
so  as  to  entitle  him  to  vote  at  said  town  meeting' by  reason  of 
hid  presence  as  an  inmate  of  said  institution,"  should  have  been 
answered  in  the  negative,  and  it  is  so  answered  by  this  court. 

It  follows  that  the  judgment  of  the  court  below  should  be 
reversed  and  judgment  ordered  for  the  defendants,  with  costs 
of  all  courts  in  their  favor  and  against  the  plaintiff. 

All  concur. 

Judgment  accordingly. 


1107        fi1 
164     191 

Uab  and  Manufactubino  Company,  Appellant.  "     . 

Where  an  executory  contract  for  the  sale  of  goods  contains  no  provision 
as  to  the  time  when  delivery  is  to  be  made  by  the  vendor,  its  legal 
effect  is  an  agreement  to  deliver  within  a  reasonable  time,  and  in  an  action 
brought  by  him  against  the  purchaser  for  failure  of  the  latter  to  per- 
form, where  by  the  terms  of  the  contract  payment  is  to  be  made  upon 
delivery,  plaintiff  must  allege  in  his  complaint  and  prove  upon  the  trial 
performance  or  offer  to  perform  on  his  part  within  a  reasonable  time. 
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Where  the  complaint  in  auch  an  action  omitted  to  allege  a  tender  of  the 
goods  in  a  reasonable  time,  and  upon  motion  to  dismiss  the  complaint 
because  of  the  omission,  plaintiffs  did  not  offer  to  amend  and  no 
amendment  was  made  at  any  stage  of  the  trial  or  proof  given  showing 
that  the  tender  was  in  a  reasonable  time.  Eddt  that  the  denial  of  the 
motion  was  error,  .requiring  a  reversal. 

Also,  hMt  the  defect  in  the  complaint  was  not  waived  by  the  failure  to  take 
the  objection  by  demurrer  or  answer.    (Code  of  Civil  Pro.  §  409.) 

(Argued  June  80,  1887;  decided  October  4,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
•Court  in  the  first  judicial  department,  entered  upon  an  order 
>made*  March  27,  1885,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
.a  motion  for  a  new  triaL 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  a  contract  of  purchase  and  sale. 

The  complaint  alleged,  in  substance,  that  plaintiff,  under  the 
firm  name  of  Thomas  Pope  &  Brother,  sold  to  defendant  on  or 
about  February  2, 1880,  and  said  defendant  purchased  "  300  tons 
No.  1  Calder  iron  at  a  price  specified,"  to  be  delivered  in  bond  at 
New  Orleans.  That  said  iron  is  Scotch  iron  which  has  to  be 
imported  from  Scotland,  and  said  sale  was  made  subject  to 
ocean  risks.  That  defendant  made  and  signed  a  note  or 
memorandum  in  writing,  known  as  "  a  bought  and  sold  note," 
which  contained  all  the  material  facts  of  the  purchase  and 
sale.  That  plaintiffs  "duly  ordered  the  shipment  of  said 
iron.  That  the  same  arrived  safely  in  New  Orleans  and  was 
there  placed  in  bond,"  of  which  fact  plaintiffs  notified  defend- 
ant and  tendered  delivery  of  said  iron  and  demanded  payment 
therefor,  but  defendant  refused  to  receive  or  pay  for  the  same. 
A  motion  was  made  to  dismiss  the  complaint  on  the  trial  as 
stated  in  the  opinion.  The  "  bought  and  sold  note  "  was  offered 
in  evidence,  of  which  the  following  is  a  copy : 

"SALE  MEMO. 

"St.  Louis,  Feb'y  2d,  1880. 
"Sold  Terre  Haute  Car  &  MTg  Co.  for  account  Pope  & 
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Bro.,  300  tons  No.  1  Calder,  at  $29  cash,  in  bond,  New  Orleans, 
-subject  to  ocean  risks. 

Accepted :  "  T.  H.  C.  &  MT'G  CO., 

"By  J.  B.  HAGEB,Pt" 

The  iron  not  having  been  ready  for  delivery  by  the  3d  of 
May,  1880,  the  defendant  on  that  day  wrote  the  following 
letter,  which  was  received  by  plaintiffs'  brokers : 

"May  3d, '80. 
4i  Messrs.  Millard  &  Combs, 

"  St.  Louis. 

"  Gents  :  —  The  contract  made  with  you  on  account  of  Pope 
A  Bro.,  dated  Feb'y  2,  1880,  for  three  hundred  tons  No.  1 
Calder,  and  good  for  three  months,  not  having  been  complied 
-with  on  your  part,  we  hereby  notify  you  that  we  no  longer 
consider  the  contract  binding  upon  either  party. 
"  Very  truly, 
«  THE  TEEEE  HAUTE  CAR  &  MT'G  CO., 
"By  J.  G.  Hager,  Prest." 

The  iron  afterwards  arrived,  and  the  following  letter  was 
thereupon,  and  on  the  14th  day  of  June,  1880,  written  by  the 
brokers  to  the  defendant,  offering  its  delivery : 

"  We  are  instructed  by  Messrs.  Thomas  J.  Pope  &  Bro.,  to 
demand  of  you  the  acceptance  of  three  hundred  tons  No.  1 
Calder,  sold  to  you  Feb'y  2d,  and  which  they  are  now  ready 
to  deliver  at  New  Orleans,  and  have  been  since  June  14th. 
We  therefore  demand  that  you  receive  the  iron  and  pay  for 
the  same." 

Defendant  declined  to  accept  delivery. 

Stephen  O.  Lockwood  for  appellant.  The  complaint  is 
defective  in  that  it  does  not  allege  when  the  contract  was  to 
be  performed,  or  performance,  or  offer  or  tender  of  perform- 
ance within  the  time  provided  by  the  contract.  {Osborne  v. 
Lawrence,  9  Wend.  135,  137 ;  Coonley  v.  Anderson,  1  Hill, 
B19 ;  Duncan  v.  Topham,  8  Com.  B.  225 ;  Morton  v.  Lamb, 
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7  Term.  R  125 ;  Benj.  on  Sales,  §  683  and  note ;  Chitty  on 
Conk  629,  note,  etc.;  2  Par.  on  Cont.  [6th  ed.]  660;  Cocker 
v.  Franklin  H.  <&  F.  Co.,  3  Sumn.  530 ;  Tufts  v.  McClure, 
40  la.  317 ;  Rankin  v.'mGoddard,  4  Allen  [N.  B.]  155 ;  Kemr 
pie  v.  Darrow,  39  N.  Y.  Super.  447 ;  BaUou  v.  Biddle,  35 
Mich.  13 ;  1  Par.  on  Cont.  530 ;  Langfort  v.  Tyler,  1  Salk. 
113 ;  Lanyon  v.  Toogood,  13  M.  &  W.  27 ;  Fletcher  v.  #>&, 
23  Vt.  114.)  The  full  performance  by  the  plaintiffs  is  a  con- 
dition precedent  to  their  right  to  recover  against  the  defendant. 
(Osborne  v.  Lawrence,  9  Wend.  135 ;  Coonley  v.  Andersony 
1  Hill,  519 ;  Pope  v.  Porter,  102  N.  Y.  366 ;  IliU  v.  Blake, 
97  id.  216 ;  Norrington  v.  Wright,  115  U.  S.  188 ;  Filley  v. 
Poptf,  id.  213 ;  Bowes  v.  Shand,  2  App.  Cas.  455.)  It  is  only 
where  the  answer  contains  an  affirmative  allegation  of  the  fact 
which  the  complaint  should  have  averred  that  the  court  will 
deem  the  defect  in  the  complaint  cured.  (Schqfield  v.  White- 
legge,  49  N.  Y.  259;  Tooker  v.  Arnoux,  76  id.  397;  Bate  v. 
Oraham,  11  id.  237 ;  Coffin  v.  Reynolds,  37  id.  640 ;  Emory 
v.  Pease,  20  id.  62 ;  Pelton  v.  Ward,  3  Cai.  73.)  The  cor- 
rectness of  the  ruling  denying  the  motion  to  dismiss  must  be 
tested  on  appeal  on  the  complaint  as  it  stood,  not  as  it  might 
have  been  changed  by  amendment.  {Tooker  v.  Arnoux,  76 
N.  Y.  307.)  Tender  of  delivery  of  the  iron,  according  to  the 
terms  of  the  contract,  was  a  condition  precedent  to  the  right 
of  the  plaintiffs  to  recover.  (Pope  v.  Porter,  102  N.  Y.  366 ; 
Hill  v.  Blake,  97  id.  216 ;  Norrington  v.  Wright,  115  U.  S. 
188;  Filley  v.  Pope,  id.  213.)  "Reasonable  time"  after  the 
time  of  making  the  contract  is  what  is  meant,  and  it  is  to  be 
measured  upon  the  facts  and  circumstances  of  each  case. 
(Jones  v.  Fowler,  1  Sweeney,  5 ;  Cocker  v.  F.  JET.,  etc.,  Co., 
3  Sumn.  530 ;  Abb.  Tr.  Ev.  371 ;  Ilyd.  En.  Co.  v.  McHaffie, 
27  Week.  Rep.  222;  Stewart  v.  Marvel,  101  N.  Y.  357; 
Ben],  on  Sales,  682  §  683 ;  Ellis  v.  Thompson,  3  M.  &  W. 
445;  Jones  v.  Gibbon,  8  Ex.  920;  Sampson  v.  Rhodes,  8 
Scott,  544 ;  Crocker  v.  Franklin,  etc.,  Co.,  3  Sumn.  530,  533 ; 
3  Par.  on  Cont.  540 ;  Davis  v.  Talcott,  14  Barb.  611 ;  R.  R. 
Co.  v.  Smith,  21  Wall.  162.) 


1887.]      Pope  et  al.  v.  Teres  Haute  Car  A  MVg  Co.         65 


Opinion  of  the  Court,  per  Andrews,  J. 


Wm.  W.  JVilee  for  respondents.  The  denial  in  the  answer 
upon  information  and  belief  of  the  allegation  of  the  offer  and 
acceptance  which  preceded  the  sale  is  not  sufficient.  (Schroeder 
v.  Warner,  22  N.  Y.  Week.  Dig.  10.)  It  was  proper  to  prove 
the  value  of  the  iron  within  a  reasonable  time  and  at  the 
market  of  delivery.  (Harris  v.  P.  B.  B.  Co.,  58  N.  Y.  660 ; 
Price  v.  Mauley,  66  id.  82.) 

Andrews,  J.  The  defendant's  counsel,  on  the  opening  of 
the  case,  moved  to  dismiss  the  complaint  on  the  grounds  (1) 
that  it  did  not  allege  when  the  contract  was  to  be  performed, 
and  (2)  that  it  did  not  allege  performance,  or  offer  or  tender 
of  performance  within  the  time.  The  court  denied  the  motion 
and  exception  was  taken.  The  plaintiffs  did  not  offer  to  amend 
the  complaint  and  no  amendment  was  made  at  any  stage  of 
the  trial.  We  think  the  motion  should  have  been  granted. 
There  is  no  allegation  in  the  complaint  as  to  the  time  within 
which  the  contract  was  to  be  performed  by  delivery  of  the 
iron,  and  no  time  is  mentioned  in  the  written  contract.  The 
law  supplies  the  omitted  term,  and  the  contract  in  legal  effect 
was  an  engagement  on  the  part  of  the  plaintiffs  to  deliver 
within  a  reasonable  time.  (Benjamin  on  Sales,  §  683,  note  and 
cases  cited ;  2  Pars,  on  Con.  535,  and  cases  cited.)  The  prom- 
ise of  the  plaintiffs  to  sell  and  deliver  the  iron,  and  of  the 
defendant  to  receive  and  pay  therefor  were  mutual  and  con- 
current and  neither  party  can  maintain  an  action  against  the 
other  for  a  breach  of  the  contract  without  proving  perform- 
ance on  his  part.  It  was,  therefore,  necessary,  as  matter  of 
proof,  that  the  plaintiff  should  show  that  he  delivered,  or 
offered  to  deliver,  the  iron  within  a  reasonable  time,  for  this 
was  his  contract,  and  whatever  is  essential  to  a  cause  of  action 
must  be  averred.  The  principle  is  very  clearly  stated  in 
Osborne  v.  Lawrence  (9  Wend.  135),  in  which  the  court  say : 
"The  time  when  a  promise  is  to  be  performed  is  always 
material  and  must  be  stated  according  to  the  truth,  and  proved 
as  stated,  whether  it  be  upon  the  request  of  the  plaintiff,  or 
upon  a  particular  day,  or  in  a  reasonable  time."  The  com- 
Sickels— Vol.  LXIL        9 
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plaint  alleges  that  the  iron  arrived  in  New  Orleans  and  that 
the  plaintiffs  notified  the  defendant  and  tendered  delivery  and 
demanded  payment.  Bnt  there  is  no  averment  when  the  iron 
arrived,  or  was  tendered,  or  when  by  the  contract  it  was  to  be 
delivered,  or  that  delivery  was  tendered  within  a  reasonable 
time,  nor  is  any  fact  stated  from  which  it  can  be  inferred  that 
the  plaintiffs  in  that  respect  had  performed  their  contract. 
The  allegation  that  the  plaintiffs  "  duly  ordered  the  shipment " 
does  not  answer  their  obligation.  Their  contract  was  to 
deliver  in  a  reasonable  time,  and  the  undertaking  and  its  per- 
formance should  have  been  alleged.  The  circumstance  that 
they  "duly  ordered  the  shipment,"  or  that  the  vessel  was 
delayed  by  stress  of  weather,  or  similar  facts,  might  have 
been  relevant  on  the  issue  of  performance.  The  difficulty 
is  that  the  complaint  does  not  show  that  the  defendant 
was  bound  to  accept  or  pay  for  the  iron,  because  it  neither 
sets  out  the  plaintiffs9  undertaking  as  to  the  time  of  deliv- 
ery, or  its  performance,  which  was,  in  part,  the  consid- 
eration of  the  promise  of  the  defendant.  The  defect  in  the 
complaint  was  not  waived  because  the  objection  was  not  taken 
by  demurrer  or  answer.  (Code,  §  499.)  The  plaintiffs  did  not 
apply  for  an  amendment,  but  took  the  risk  of  the  sufficiency 
of  the  complaint,  and  cannot  on  this  appeal  be  relieved  from 
their  position.  (Tooker  v.  Arnowx,  76  N.  Y.  397 ;  SoiUhwick 
v.  First  Nat.  Bank,  84  id.  420.) 

Other  questions  have  been  argued,  but  as  the  point  already 
considered  is  decisive  of  this  appeal,  it  becomes  unnecessary  to 
consider  them. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 
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Caroline  C.    Piper,  Appellant,  v.  John    L.  Hoard, 
Respondent. 

If,  at  the  time  of  the  discovery  of  a  fraud,  the  party  injured  has  a  legal 
capacity  to  act  and  to  contract,  his  right  of  action  accrues  and  the  statute 
of  limitations  begins  to  run  against  it,  irrespective  of  the  degree  of  intel- 
ligence possessed  by  him,  or  of  his  freedom  from  undue  influence,  or  his 
ability  to  resist  it. 

The  fact,  therefore,  that  the  person  injured  was,  after  a  discovery  of  fraud, 
Induced  by  other  fraudulent  representations,  or  by  undue  influence,  to 
refrain  from  prosecuting  until  the  time  limited  by  the  statute  has  expired, 
is  no  answer  to  a  plea  of  the  statute.  It  must  be  made  to  appear  that 
at  the  time  of  the  discovery  he  had  not  the  legal  capacity  to  act. 

Accordingly  hM,  where  the  owner  of  real  estate  was  induced  to  convey  the 
same  by  fraudulent  representations  and  undue  influence  on  the  part  of 
the  grantee,  and  after  discovery  of  the  fraud  commenced  an  action 
against  the  grantee  to  set  aside  the  conveyance  because  thereof,  but  was 
induced  by  further  fraudulent  representations  and  undue  influence  to 
discontinue  the  same,  that  another  action  to  set  aside  said  conveyance, 
commenced  more  than  ten  years  after  the  discovery  of  the  original  fraud, 
was  barred  by  the  statute.     . 

(Argued  April  21, 1887;  decided.  October  4, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  13, 1885,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  in  February,  1881.  The  nature  of 
it  and  the  material  facts  are  stated  in  the  opinion. 

A.  Jf.  Beardsley  for  appellant.  The  complaint  was  suf- 
ficient to  present  the  fraudulent  representations,  as  a  cause  of 
action  and  ground  of  recovery  on  behalf  of  •  the  plaintiff. 
{Maker  v.  Hibemia  Ins.  Co.,  67  K  Y.  283,  290 ;  Bussell  v. 
BrowneU,  20  N.  Y.  W.  Dig.  504 ;  Hammersley  v.  DeBiel,  12 
CI.  &  Finn.  46 ;  Pomeroy  on  Spec.  Pert  §  328 ;  2  Kent's  Com. 
[12th  ed.]  172, 173  m.  p. ;  Hennsden  v.  Cheney,  2  Vern.  150 ; 
MorUefiori  v.  Martiefiari,  1  W.  Blacks.  363, 364 ;  Berrisford  v. 
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Milward,  2  Atk.  49 ;  Atherly  on  Family  Set  27 ;  Law  Lib., 
chaps.  34, 35,  m.  p.  484-500 ;  1  Story's  Com.  on  Eq.  §§  271, 387 ; 
Storrs  v.  Baker,  6  Johns.  Ch.  173 ;  Redmond  v.  Redmond,  1 
Vern.  347 ;  Neville  v.  Wilkinson,  1  Brown's  Ch.  C.  543 ;  Harvey 
v.  Ashley,  3  Atk.  607,  610 ;  Lamlee  v.  ffaanman,  2  Vera. 
499 ;  Webber  v.  Farmer y  4  Brown's  Pari.  C.  170 ;  Scott  v.  Scott, 
1  Cox,  366.)  If  the  facts  set  forth  in  the  complaint  entitle 
the  plaintiff  to  any  relief,  legal  or  equitable,  her  action  will 
not  faiL  {Price  v.  Brown,  10  Abb.  N.  C.  67 ;  Roll  v.  Rail, 
38  How.  Pr.  97.)  The  findings  of  fact  and  conclusions  of  law 
of  the  court  below,  that  the  statute  of  limitations  was  a  bar  to 
this  action,  were  erroneous.  {Ghiillotel  v.  Mayor,  etc.,  25  Alb. 
L.  J.  315 ;  87  N.  Y.  441 ;  Gates  v.  Andrews,  37  id.  657 ; 
5  Mason  C.  C.  Rep.  154 ;  Sears  v.  Shafer,  2  Seld.  268 ;  Sands 
v.  St.  John,  36  Barb.  628 ;  Sharp  v.  Leach,  31  Beav.  491.) 
Direct  evidence  of  undue  influence  is  not  necessary.  It  may 
be,"and  most  frequently  is,  a  legitimate  inference  from  the  facts 
and  circumstances  in  the  case.  {Reynolds  v.  Root,  62  Barb. 
250 ;  Oowlamd  v.  De  Faria,  17  Ves.  25 ;  Kerr  on  Fraud  and 
Mistake,  301 ;  35  K  Y.  594 ;  2  Seld.  272 ;  65  Barb.  346,  356 ; 
73  N.  Y.  502 ;  75  id.  99 ;  Cook  v.  La  Motte,  15  Beav.  234, 
240 ;  1  QreenL  Ev.  §  42 ;  Best  on  Presump.  187 ;  2  Pothier  on 
Oblig.  [Evans*  ed.]  252,  253;  1  Starkie  Ev.  37;  Oliver  v. 
Berry,  53  Me.  206 ;  Cow.  &  H.  Notes,  298 ;  Best  on  Presump. 
[Morgan's  Notes]  §§  321, 405 ;  Best  on  Presump.  203  and  marg. ; 
Sharp  v.  Leach,  31  Beav.  491 ;  Oldham  v.  Oldham,  5  Jones' 
Eq.  89  [N.  Car.]  ;  Dwarris  on  Stat.  637,  712,  marg. ;  Rardman 
v.  Bower,  39  N.  Y.  198.) 

A.  R.  Prescott  for  respondent.  The  grantor  was,  in  all 
respects,  legally  competent  to  make  the  deed  to  the  defendant. 
{Blanchard  v.  Nestle,  3  Denio,  37.)  Our  law  does  not  distin- 
guish between  different  degrees  of  intelligence ;  it  does  not  deny 
to  a  man  of  very  feeble  mind  the  right  to  make  contracts  and 
manage  his  own  affairs ;  in  the  absence  of  fraud,  proof  of  mere 
imbecility  in  the  grantor,  however  great  it  may  be,  will  not 
avoid  his  deed ;  there  must  be  a  total  want  of  understanding. 
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(Jackson-  v.  King,  4  Cow.  207 ;  Stewart  v.  Lispenard,  26 
Wend.  255 ;  Delafiddv.  Parish,  28  N.  Y.  7 ;  Van  Ouyslmg 
▼.  Van  Kewren,  35  id.  70 ;  Jackson  v.  Van  Deusen,  5  Johns. 
144,  157.)  In  all  cases  where  the  plaintiff  has  concurrent 
remedies  at  law  or  in  equity  the  limitation  is  six  years.  (Foot 
y.  Farrington,  41  N.  Y.  164 ;  Loder  v.  Hatfield,  71  id.  92 ; 
Sanford  v.  Sanford,  62  id.  553 ;  Miner  v.  Beekmcm,  50  id. 
337 ;  HvbbeU  v.  Sibley,  id.  468 ;  Roberts  v.  Sykes,  8  Abb. 
345 ;  Bruce  v.  Ttison,  25  N.  Y.  194.)  The  cause  of  action 
accrued  when  the  defendant  took  possession  under  his  deed  in 
1859.  (Mayne  v.  Griswold,  3  Sandf.  464;  Code,  §  106; 
Hood  on  Lim.  of  Act.  §  106.)  When  the  statute  has  begun 
to  run  against  the  ancestor,  it  is  not  suspended  by  any  statutory 
disability  in  the  heir  at  the  time  of  the  descent  cast.  (Rogers 
v.  Brown,  61  Mo.  187 ;  Swearingen  v.  Robertson,  39  Wis. 
462.)  The  question  as  to  disabilities  is  one  of  legislative  power, 
and  does  not  belong  to  the  courts.  (Banning  on  Lim.  85 ; 
Wood  on  Lim.  496.) 

Finch,  J.  The  facts  of  this  case  are  only  important  as  they 
bear  upon  the  inquiry  when  the  cause  of  action  accrued,  and 
the  statute  of  limitations  began  to  run.  The  plaintiff,  as  sole 
heir  of  her  father,  seeks  to  set  aside  a  deed  made  by  him  in 
February,  1859,  to  the  defendant,  and  a  subsequent  settlement 
which  confirmed  it,  on  the  ground  that  both  were  the  product 
,of  fraud  and  undue  influence.  A  jury  to  whom  special  issues 
were  submitted  decided  the  facts  in  favor  of  the  plaintiff,  and 
their  conclusion  was  adopted  by  the  court.  We  are  to  assume, 
therefore,  that  the  deed  and  the  settlement  were  fraudulent, 
and  might  have  been  avoided  by  Frederick  Piper  in  his  life- 
time at  any  moment  after  they  came  into  existence.  But  the 
action  is  conceded  to  have  been  of  a  character  solely  cognizable 
in  equity,  and  founded  upon  a  fraud,  and  the  statute  did  not 
begin  to  run  until  the  discovery  of  that  fraud.  The  trial 
judge  found  as  a  fact  that,  for  a  period  of  sixteen  years  before 
hs  death,  Frederick  Piper  could  have  maintained  an  action 
for  the  same  substantial  relief  now  sought ;  and  it  is  involved 
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in  that  finding  and  more  plainly  disclosed  in  the  opinion  that 
during  all  that  time  he  had  a  full  knowledge  of  the  facts  con- 
stituting the  fraud.  While  he  was  somewhat  weak-minded, 
he  was  by  no  means  destitute  of  mental  capacity  or  under- 
standing, and  was  able  to  know  and  comprehend  the  facts 
which  transpired.  He- knew  that  he  made  the  deed  to  Hoard, 
and  the  consideration  for  it.  He  knew  also,  for  he  was 
expressly  told,  that  the  conveyance  could  be  avoided  for  fraud ; 
and  after  the  whole  matter  had  been  explained  to  him,  not 
only  by  his  wife  but  by  the  counsel  chosen  to  protect  and 
enforce  his  rights,  he  gave  £us  consent  to  the  commencement 
of  an  action  which  alleged  that  fraud  and  sought  to  rectify  it. 
At  that  date  he  knew  all  the  facts  and  their  wrongful  and 
fraudulent  character.  The  only  influence  then  operating  upon 
him  was  the  perfectly  proper  influence  of  his  wife  and  his 
counsel  Mr.  Throop  testifies  that  the  whole  situation  was 
explained  to  him ;  that  he  was  made  to  understand  it,  although 
with  some  difficulty  and  delay ;  and  that  when  he  did  consent 
he  answered  intelligently  and  rationally.  This  witness  was 
the  first  one  called  on  behalf  of  the  plaintiff,  and  was  the 
counsel  chosen  to  redress  the  existing  wrong.  The  fraud  at 
that  moment  was  complete.  It  had  been  discovered,  and  was 
fully  known  to  Piper  and  his  advisers ;  so  fully  that  it  served 
to  found  an  action  in  his  behalf  as  complete  in  its  allegations 
of  fraud  and  undue  influence  as  the  one  before  us.  The  stat- 
ute of  limitations  began  then  to  run,  and  of  course  continued 
to  run  unless  stopped  by  some  statutory  provision.  (Code  of 
Civ.  Pro.  §  408.)  It  may  be  true,  an4  doubtless  is  true,  that 
Piper  did  not  realize  as  clearly  and  distinctly  as  others  the 
force  of  the  facts  brought  to  his  knowledge,  and  the  extent 
and  scope  of  the  wrong  which  had  been  done  him.  But  he 
was  neither  idiot  nor  lunatic ;  he  had  memory,  sense  and  judg- 
ment ;  a  mental  capacity  of  low  grade  and  a  lack  of  indepen- 
dence and  will,  but  yet  sufficient  ability  to  understand  and 
comprehend ;  and  that  supplemented  by  the  aid  and  advice 
of  intelligent  and  competent  friends.  It  is  impossible  not  to 
see  that  at  this  point  of  time  a  discovery  of  the  fraud  had 
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occurred.  I  do  not  understand  that  the  question  whether  such 
a  discovery  has  taken  place  depends  upon  the  mental  condition 
of  the  party  injured,  where  he  has  legal  capacity  to  act  and  to 
contract,  nor  upon  his  freedom  from  undue  influence  or  ability 
to  resist  it.  If  he  has  ascertained  the  facts  which  constitute 
the  fraud  and  so  has  discovered  its  existence,  the  statute  begins 
to  run  irrespective  of  the  degree  of  intelligence  possessed  by 
the  injured  party,  and  whether  he  has  enough  of  courage  and 
independence  to  resist  a  hostile  influence,  and  assert  his  rights 
or  not.  In  either  event  there  has  been  discovery  of  the  fraud ; 
the  right  of  action  has  fully  accrued ;  and  the  statute  begins 
to  run.  Soon  after  the  action  of  Frederick  Piper  to  cancel 
the  deed  had  been  commenced,  the  defendant  Hoard  seems  to 
have  regained  his  influence  and  control  over  him.  The  defend- 
ant induced  him  to  discontinue  his  action;  making  a  new 
arrangement  to  which  the  wife  was  a  party ;  and  assuming  a 
new  liability  as  a  consideration  for  the  conveyance.  This  set- 
tlement the  jury  and  the  court  found  was  itself  fraudulent. 
It  indicates  a  new  exertion  of  undue  influence  to  nullify  and 
avert  the  grantor's  effort  for  redress.  That  finding  leaves  the 
original  fraud  unpurged,  and  the  right  of  action  it  gave  undis- 
charged, but  I  am  unable  to  see  how  it  could  stop  the  running 
of  the  statute  of  limitations.  The  law  provides  for  no  such 
disability.  We  cannot  add  it  to  the  statute.  The  new  wrong 
might  possibly  give  a  new  right  of  action,  but  could  not  sus- 
pend the  existence  of  the  old  one.  The  cases  cited  in  behalf 
of  the  plaintiff  do  not  reach  the  difficulty.  Most  of  them 
relate  merely  to  the  effect  of  laches  or  acquiescence  as  excused 
or  disarmed  by  the  continued  presence  of  undue  influence,  and 
have  no  relation  to  the  peremptory  command  of  a  statute. 
(Sharp  v.  Leach,  31  Beavan,  491 ;  Oowland  v.  De  Faria,  17 
Vesey,  25 ;  Kerr  on  Fraud,  301.)  In  one  the  question  arose 
over  the  adverse  possession  of  a  slave  under  a  statute  of  the 
State ;  and  the  actual  possession  was  held  not  to  be  adverse, 
because  of  a  continued  undue  influence  which  prevented  con- 
sciousness of  any  adverse  character  attending  the  possession. 
(Oldham  v.  Oldham,   5  Jones  N.  C.  Eq.,  89.)    Here  the 
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statute  began  to  run.  There  was  a  time  when  Piper  discov- 
ered the  fraud;  when  the  facts  and  their  character  were 
explained  to  him ;  when  he  was  for  the  moment  free  from  the 
domination  of  Hoard,  and  acting  in  defiance  of  it ;  and  when 
he  consented  to  initiate  an  action  to  set  aside  the  deed.  We 
cannot  justly  say  that  he  did  not  then  and  there  not  only  dis- 
cover but  realize  to  some  extent  the  fraud  practiced  upon  him. 
That  set  the  statute  running,  and  it  continued  to  run  unless  we 
import  into  it  a  new  disability  not  among  its  terms.  (Code  of 
Civ.  Pro.  §  396.)  We  therefore  see  no  answer  to  the  defense 
of  the  statute. 

It  was  sufficiently  pleaded.  The  Code  provides  that  the 
right  of  action  is  deemed  to  have  accrued  when  the  fraud  is 
discovered  and  not  sooner  (§  382),  and  the  answer  pleads  that 
it  did  not  accrue  within  six  years  before  the  commencement 
of  the  action.     That  was  enough. 

It  is  claimed,  in  addition,  that  the  complaint  contained  a 
cause  of  action  in  the  plaintiffs  own  right,  and  not  derived 
from  her  father,  and  which  she  asserted  in  due  season  after 
the  disability  of  infancy  was  ended.  That  cause  of  action 
is  said  to  exist  in  the  false  representations  made  to  her  mother 
by  Hoard,  to  induce  the  marriage  contract  and  which  he  could 
be  required  to  make  good  to  the  issue  of  the  marriage.  But 
the  complaint  does  not  rest  upon  any  such  right.  That  cause 
of  action  concedes  the  validity  of  the  deed  to  Hoard,  and  seeks 
to  impose  a  trust  upon  the  property  conveyed  by  it  and  is 
utterly  inconsistent  with  the  allegations  of  the  complaint, 
which  deny  wholly  the  validity  of  the  conveyance  and  the 
legal  title  of  Hoard.  The  suggested  cause  of  action  was  very 
properly  made  the  subject  of  a  new  suit  which  is  itself  before 
us  on  appeal,  and  should  not  be  further  considered  here.   . 

The  judgment  should  be  affirmed  with  costs. 

All  concur,  except  Earl,  J.,  not  sitting. 

Judgment  affirmed. 
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Statement  of  case. 


Caroline  C. 


Piper,  Respondent,  v. 
Appellant. 


John  L.  Hoard, 


Plaintiff's  complaint  alleged,  in  substance,  that  A.  died  seized  of  certain 
real  estate  which  he  devised  to  his  two  sons,  J.  and  F.,  subject  to  the 
limitation  as  to  F.  that  if  he  should  die  without  issue  his  share  should  go 
to  J.  and  his  heirs;  that  F.  conveyed  his  interest  to  defendant,  who  sub- 
sequently induced  C,  plaintiff's  mother,  to  marry  F.  by  means  of  the  false 
and  fraudulent  representations  that  F.  had  a  fine  property  so  left  to  him 
that  if  he  married  and  had  an  heir  the  land  would  go  to  the  heir.  The  com- 
plaint further  alleged  that  plaintiff  was  the  only  child  of  such  marriage; 
that  the  real  estate  was  partitioned  between  J.  and  defendant  as  the  grantee 
of  F.,  and  defendant  since  then  has  occupied  and  still  occupies  and  claims  to 
own  the  part  set  off  to  him.  The  relief  asked  was  that  plaintiff  be 
declared  the  owner  of  the  portion  so  set  off  to  defendant  and  be  placed  in 
possession  thereof.  On  demurrer  to  the  complaint  htfd,  that  it  set  forth 
a  good  equitable  cause  of  action  and  the  demurrer  was  properly  over- 
ruled; that  defendant  was  bound  by  his  representations  and  must  be  con- 
sidered as  holding  the  property  as  trustee  ex  mcUeficio;  and  so,  should  be 
held  to  make  good  the  thing  to  plaintiff,  who  would  have  had  the  property 
had  the  representations  been  true;  that  it  was  immaterial  that  plaintiff  was 
not  living  at  the  time  the  representations  were  made,  as  they  were  made  in 
her  favor  and  enure  to  her  benefit;  and  that  the  question  was  not 
affected  by  the  fact  that  plaintiff's  mother  was  induced  to  agree  to  the 
marriage  by  purely  mercenary  considerations. 

The  law  of  marriage  as  administered  by  courts,  so  far  as  property  interests 
are  concerned  is  founded  upon  business  principles,  in  which  the  utmost 
good  faith  is  required  from  all  parties,  and  the  least  fraud  in  regard 
thereto  is  the  subject  of  judicial  cognizance. 

The  distinction  between  the  legal  and  equitable  rules  applicable  to  contracts 
and  negotiations  in  reference  to  marriage,  and  those  as  to  other  matters 
pointed  out. 

(Argued  April  22,  1887;  decided  October  11,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  13,  1885,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  an  order  overruling  a  demurrer  to 
the  complaint  herein. 

The  substance  of  the  complaint  is  set  forth  in  the  opinion, 
Siokels  —Vol.  LXII.        10 
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C.  D.  Adams  for  appellant.  Equity  cannot  interfere  to 
relieve  plaintiff  from  the  consequences  of  her  mother's  design. 
(Perry  on  Trusts,  §  173.)  A  constructive  trust  arises  only  in; 
favor  of  the  particular  person  upon  whom  the  supposed  fraud 
is  practiced.  The  law  interferes  to  imply  a  trust,  only  where 
it  is  absolutely  necessary  to  do  justice.  (Hill  on  Trustees,  144 
and  notes;  Story's  Eq.,  §  184;  Perry  on  Trusts,  §§  166,  168, 
173;  75  N.  Y.  244;  11  Hun,  406;  1  Abb.  N.  C.  136,  n.) 
There  was  never  a  trust  in  plaintiff's  favor.  A  trust  to  issue 
of  marriage  can  only  come  through  a  marriage  settlement.  It 
cannot  come  through  a  tort,  a  fraud  practiced  upon  the  mother 
before  marriage  by  a  third  person  against  him.  (Perry  on 
Trusts,  §  874 ;  Tyler  on  Coverture,  460, 461.)  This  case  is  not 
a  fraud  on  marriage  negotiations,  within  the  jurisdiction  of 
equity.  (Perry  on  Trusts,  §  208 ;  Story  Eq.,  §  268 ;  Tiffany 
&  Bullard,  121,  etc. ;  Bacon's  Abr.  Marriage  B. ;  2  Beav.  1 ; 
15  id.  341;  3  id.  469;  31  Eng.  L.  &  Eq.  9;  6  J.  Ch.  173; 
Pom.  on  Spec.  Perf .,  §  328 ;  1  Abb.  N.  C.  136,  n.) 

A.  M.  Beardsly  for  respondent.  Defendant  perpetrated  a 
fraud  upon  plaintiff's  mother  on  the  marriage  of  plaintiff's 
parents  and  upon  plaintiff  who  claims  thereunder  and  he  is 
bound  to  make  the  thing  good  according  to  his  representa- 
tions. {Montejtori  v.  Montefiori,  1  Wm.  Blacks.  364 ;  Ber- 
risford  v.  Milward  2  Atk.  49 ;  Hunsden  v.  Cheney,  2  Vera. 
150,  Marg. ;  Storrs  v.  Barker,  6  Johns.  Ch.  166, 173 ;  Neville 
v.  Wilkinson,  Brown's  Ch.  C.  543-546 ;  Hammersley  v.  De 
Reil,  12  Clark  &  F.  46 ;  Redmon  v.  Redman,  1  Vera.  347 ; 
Harvey  v.  Ashley,  3  Atk.  607,  610 ;  Pom.  on  Spec.  Perf.  Cont., 
§  328  &  n ;  Lamlee  v.  Hauman,  2  Vera.  499 ;  1  Story's  Com. 
on  Eq.,  §§  271,  387,  n ;  Atherly  on  Fam.  Set. ;  27  Law  Lib., 
chaps.  34,  35,  m.  p.  484-500 ;  Scott  v.  Scott,  1  Cox,  366 ; 
Webber  v.  Farmer,  4  Brown's  Pari.  C.  170.) 

Peckham,  J.  This  case  comes  here  upon  a  demurrer  to  the 
plaintiffs  complaint  as  not  stating  facts  sufficient  to  constitute 
a  cause  of  action.     The  Special  Term  overruled  the  demurrer 
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and  granted  defendant  leave  to  answer  upon  payment  of  costs* 
This  privilege  the  defendant  refused  to  avail  himself  of  and 
final  judgment  was  duly  entered  against  him.  He  appealed 
therefrom  to  the  General  Term,  where  the  judgment  was 
affirmed,  with  costs,  and  leave  was  again  granted  him  to 
answer  on  payment  of  costs,  and  again  the  privilege  was 
refused,  when  final  judgment  of  affirmance  being  entered  the 
defendant  appealed  to  this  court. 

The  complaint  develops  a  curious  state  of  facts.  Its  mate- 
rial averments  are  as  follows :  The  plaintiff  resides  in  the  city 
of  TJtica  and  the  defendant  in  Herkimer  county.  In  1842  one 
Andrew  Piper  died,  a  resident  of  that  county,  leaving  a  will 
which  was  duly  proved,  and  by  which  he  left  all  his  property, 
including  the  farm  in  question,  to  his  two  sons,  James  and  Fred* 
erick,  and  subject  to  the  limitation  in  the  case  of  Frederick,  that 
if  he  should  die  without  issue  the  portion  of  the  estate  devised 
to  him  should  belong,  and  was  thereby  devised,  to  the  brother 
James  and  his  heirs.  James  and  -Frederick  took  possession  of 
the  farm  (which  consisted  of  140  acres  in  Herkimer  county), 
and  continued  to  own  it  together  until  March  26,  1859,  when 
Frederick  conveyed  his  interest  therein  to  defendant,  who 
had,  prior  to  1859,  married  a  niece  of  Frederick.  In  1875 
Frederick  died.  After  defendant  had  procured  a  deed  of  his 
interest  from  Frederick  in  the  farm  above  mentioned  the 
defendant  went  to  Utica  to  see  one  Catharine  Hogel  for 
the  purpose  of  bringing  about  a  marriage  between  her  and 
Frederick,  and  thus  procuring  an  heir  to  him,  and  defendant 
persuaded  Catharine  to  go  and  see  Frederick,  defendant  paying 
the  expenses  of  the  trip.  In  order  to  pursuade  Catharine  to 
marry  Frederick,  and  in  the  course  of  his  efforts  in  that  direc- 
tion, and  referring  to  the  interest  of  Frederick  in  the  farm, 
the  defendant  falsely  and  fraudulently  represented  to  her  that 
Frederick  had  a  fine  property  so  left  to  him  that  if  he  married 
and  had  an  heir  the  land  would  go  to  the  heir.  That,  induced 
by  such  statements  and  representations  made  to  her  by  the 
defendant,  Catharine  did  marry  Frederick  on  the  11th  day  of 
April,  1859,  the  result  of  which  marriage  was  the  birth  of 
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the  plaintiff  within  a  year  thereafter,  and  she  is  the  only 
child  of  snch  marriage. 

In  September,  1859,  the  farm  was  duly  partitioned  between 
James  Piper  and  the  defendant,  as  the  grantee  of  Frederick, 
by  an  interchange  of  deeds  conveying  the  respective  parts, 
and  the  defendant,  since  such  conveyance,  has  occupied  the 
part  set  off  to  him  as  the  owner  thereof,  and  still  occupies  and 
claims  to  own  it.  The  relief  prayed  for  was  that  plaintiff  be 
declared  the  owner  of  the  portion  of  the  farm  set  off  by  parti- 
tion to  the  defendant,  and  that  plaintiff  be  placed  in  possession 
of  the  same.  The  judgments  appealed  from  grant  such  relief, 
and  defendant  asks  for  their  reversal  while  admitting  the  facts 
above  stated.  There  was  no  opinion  written  by  the  learned 
judges  at  the  Special  or  General  Term,  and  we  have  not  the 
benefit  of  their  views  upon  this  question. 

The  defendant,  while  confessing  that  he  procured  the  fee 
of  the  farm  (through  this  marriage)  owned  by  the  plaintiff's 
father,  by  means  of  his  own  fraudulent  representations,  yet 
claims  that  the  plaintiff  has  no  right  of  action  against  him  on 
that  account,  because  there  is  a  lack  of  privity  between  him 
and  plaintiff,  and  that  plaintiff  was  not  induced  to  any  action 
by  reason  of  his  fraud  and  sustained  no  legal  damage  there- 
from, and  cannot,  therefore,  recover  any  from  him,  but  must 
sit  by  and  permit  the  land  once  owned  by  her  father  to  be 
enjoyed  by  defendant,  although  procured  by  him  by  means 
of  this  fraud. 

If  to  assume  jurisdiction  and  grant  relief  in  such  a  case 
would  be  to  run  counter  to  well-settled  rules  of  equity,  that 
fact  would  be  a  sufficient  answer  to  the  plaintiff's  prayer  for 
judgment  herein.  But  if  the  most  that  can  be  said  is  that  the 
case  is  novel  and  is  not  brought  plainly  within  the  limits  of 
some  adjudged  case,  we.  think  such  fact  not  enough  to  call  for 
a  reversal  of  this  judgment.  The  spectacle  of  an  individual 
enjoying  property  acquired  by  means  of  an  admitted  fraud 
is  not  one  which  appeals  with  any  great  force  to  the  sympa- 
thies of  a  court  in  a  civilized  land  in  behalf  of  the  perpetrator 
of  the  fraud.     Such  fraud  is  not  in  the  least  mitigated  in  its 
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character  by  the  statement  that  it  consisted  of  fraudulent 
representations  made  to  a  woman  to  induce  her  to  consent  to 
a  marriage  iiji  which  the  mercenary  motive  was  the  strong 
if  not  the  only  one.  The  fact  that  she  was  ready  and  desirous 
of  bettering  her  condition,  even  though  it  was  by  a  mercenary 
marriage,  does  not  alter  the  other  fact  that  the  defendant 
enjoys  property  which  he  has  acquired  by  the  successful  perpe- 
tration of  a  fraud,  and  which,  if  the  fraudulent  representations 
by  which  he  acquired  it  had  been  true,  the  plaintiff  herein 
would  be  herself  entitled  to  enjoy  as  owner. 

Marriage  has  its  sentimental  and  business  sides.  Courts 
have  very  little  to  do  with  the  former.  The  whole  law  of 
marriage  as  administered  by  courts  (so  far  as  property  interests 
are  concerned)  is  founded  upon  business  principles,  in  which 
the  utmost  good  faith  is  required  from  all  parties,  -and  the 
least  fraud  in  regard  thereto  is  the  subject  of  judicial  cogniz- 
ance. To  say  of  plaintiff's  mother,  therefore,  that  she  was 
too  ready  to  marry  a  man  because  of  the  money  he  had  or 
would  necessarily  leave  to  a  child  of  the  marriage,  or  that  she 
was  an  adventuress,  induced  to  marry  solely  by  fraudulent 
representations  as  to  the  pecuniary  condition  of  her  husband, 
does  not,  as  I  have  said,  furnish  the  least  reason  for  refusing 
belief  to  plaintiff  if  she  be  otherwise  entitled  to  it.  If  her 
mother  had  not  been  induced  to  marry  by  any  such  pecuniary 
considerations,  clearly  no  cause  of  action  would  exist.  It  is 
because  such  considerations  were  the  moving  ones,  and  were 
induced  by  the  fraud  of  defendant,  that  the  plaintiff  bases  her 
right  of  action.  There  are  some  anomalies  in  the  law  relative 
to  contracts  or  negotiations  having  marriage  for  their  considera- 
tion, aiid  such  contracts  are  based  upon  considerations  which 
obtain  in  no  other  contract.  The  family  relations  and  their 
regulation  are  so  much  a  matter  of  public  policy  that  the  law  in 
relation  to  them  is  based  on  principles  not  applicable  in  other 
cases ;  and  all  business  negotiations  having  marriage  for  their 
end  are  regarded  in  much  the  same  light  by  our  courts.  Thus 
a  particeps  criminis  in  the  fraud  has  been  permitted  to 
recover  in  his  own  name  against  one  who  was  no  more  guilty 
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than  he,  when  the  marriage  had  taken  place  by  reason  of 
such  fraud. 

In  Neville  v.  Wilkinson  (1  Brown  Ch.  543),  decided  in  1782, 
the  plaintiff  was  the  individual  who  desired  to  marry  his 
co-plaintiff's  daughter,  and  he  and  the  defendant,  who  was  an 
attorney  to  whom  he  owed  a  large  amount  of  money,  agreed 
that  defendant  should  represent  to  the  father  that  the  debt 
was  much  less  than  in  truth  it  was.  He  did  so,  and  after 
marriage  he  brought  an  action  on  a  bond  which  would  have 
made  the  debt  in  excess  of  the  amount  represented,  and  the 
plaintiff,  the  ptorticeps  criminis,  was  permitted  to  succeed  in 
an  action  brought  by  him  and  his  father-in-law  to  compel  the 
surrender  of  the  bond.  The  case  is  not  cited  as  analogous  to 
the  one  under  discussion,  but  as  proof  of  the  statement  that 
there  are  anomalies  in  this  branch  of  the  law.  The  reason 
has  been  already  stated. 

In  Roberta  v.  Roberts  (3  P.  Wms.  66),  decided  in  1730, 
A.  had  treated  for  the  marriage  of  his  son,  and,  in  the  settle- 
ment on  the  son,  a  power  was  reserved  to  the  father  to  jointure 
any  wife  whom  he  should  marry  in  £200  per  annum,  in  which 
ease  he  was  to  pay  the  son  £1,000.  The  father  subsequently 
•desired  to  marry  a  second  time,  and  the  son  agreed  with  the 
second  wife's  relations  to  release  the  £1,000  and  did  release 
it  but  took  a  private  bond  back  from  the  father  for  its  pay- 
ment. It  was  held  that  equity  would  not  set  aside  the  private 
bond,  because  it  would  be  injurious  to  the  son's  wife  whose 
marriage  had  taken  place  prior  to  the  second  one  of  the  father, 
and  being  prior  in  point  of  time  its  equity  must  prevail.  TJhe 
master  of  the  rolls  said  that  the  same  arguments  advanced  to 
show  that  the  bond  should  be  discharged  as  an  injustice  to  the 
second  wife  showed  it  should  be  paid  or  equal  injustice  would 
occur  to  the  son's  wife,  and  the  maxim  qui  prior  est  in  tern- 
po?*e}  etc.,  should  prevail.  He  also  said  that  equity  abhors  all 
underhanded  agreements  in  cases  of  marriage,," and,  perhaps, 
tliis  may  be  the  only  instance  in  equity  where  a  person,  though 
jpa/rticeps  criminis,  shall  yet  be  allowed  to  avoid  his  own  acts." 
Many  other  cases  of  a  similar  nature  might  be  cited. 
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Although  these  are  instances  of  fraud  arising  in  relation  to 
marriage  settlements,  it  is  not  perceived  why  courts  may  not 
go  a  step  further  in  the  same  direction  and  permit  a  recovery  on 
the  part  of  a  person  situated  like  the  plaintiff.  The  anomaly 
would  be  no  greater  in  this  case  than  in  the  others,  and  a  man 
holding  property  through  fraud  would  be  compelled  to  give  it 
up  to  the  person  who  would  be  entitled  to  it  if  he  had  spoken 
the  truth. 

Under  marriage  settlements  it  is  held  the  issue  take  their 
interests  therein  as  purchasers  under  both  parents,  and  hence 
may  compel  the  payment  into  the  fund  by  the  promisors  on 
the  part  of  the  wife,  although  those  on  the  part  of  the  hus- 
band had  failed  to  pay  in  what  they  promised,  because  non- 
performance on  one  part  shall  be  no  impediment  to  the  child- 
rens  receiving  the  full  benefit  of  the  settlement.  (See  Harvey 
v.  Ashley,  3  Atk.  607,  611.)  The  action  is  sustained  on  the 
ground  that  the  settlement  was  something  in  which  the  children 
were  interested,  and  were  privy  to  the  party  promising.  Is 
there  not  sufficient  privity  in  such  a  case  as  this  between  the 
defendant  and  the  issue  of  the  marriage  induced  by  his  fraud 
where  the  fraud  consists  of  false  and  fraudulent  representations 
made  by  him  to  the  mother,  which,  if  true,  would  entitle  the 
issue  to  the  ownership  of  the  very  property  which  he  holds 
by  virtue  of  such  fraud  ?  We  think  these  facts  create  suffi- 
cient privity  between  the  parties  to  sustain  such  an  action  as 
this.  It  is  true  the  plaintiff  was  not  born  when  the  fraudulent 
representations  were  made.  Still  they  were  made  by  defend- 
ant to  plaintiff's  mother  for  the  purpose  of  inducing  a  marriage 
between  the  parents,  and  if  they  had  been  true  the  plaintiff 
would  have  been  the  owner  of  this  particular  property.  In 
this  way  she  is  the  very  person  injured  by  the  fraud,  and 
although  not  individually  in  the  mind  of  defendant  when  he 
perpetrated  that  fraud,  yet,  as  filling  the  position  of  heir  to 
her  father,  she  belongs  to  the  class  which  defendant  had  in  con- 
templation when  he  represented  to  the  mother  that  the  heir 
of  Frederick  would  have  the  farm.  In  this  way  it  may  be 
claimed  that  defendant  had  in  view  the  plaintiff  and  the  rights 
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he  alleged  she  would  have.  Why  should  not  the  plaintiff  be 
permitted  to  hold  the  defendant  to  his  representations  ?  The 
English  courts  have  held  that  a  person,  who,  by  acts  or  speech, 
represents  property  as  belonging  to  the  proposed  husband, 
when  the  possession  thereof  forms  an  inducement  to  the  mar- 
riage, shall  be  bound  to  make  good  the  thing  in  the  manner 
represented.  Such  is  the  case  of  Montejuyri  v.  Montefiori  (1 
Wm.  Blackstone,  363,  Easter  Term,  1762,  Mansfield,  Ch.  J.) 

The  facts  of  the  case  were  these :  Montifiori  being  engaged 
in  a  marriage  treaty,  his  brother  Moses  to  assist  him  in  his 
designs  and  represent  him  as  a  man  of  fortune,  gave  him  a 
note  for  a  large  amount  of  money  as  the  balance  of  accounts 
between  him  and  his  brother  Joseph,  which  balance  he 
acknowledged  to  have  in  his  hands,  though  in  truth  none 
existed.  This  note  was  shown  by  Joseph  to  the  parents  of  the 
intended  wife  and  was  an  inducement  to  the  marriage.  After 
the  marriage  Moses  desired  to  reclaim  the  note  so  given  with- 
out consideration  and  the  matter  was  referred  to  arbitration, 
and  the  arbitrators  awarded  the  note  to  be  given  up,  which 
Joseph  refused  to  do,  and  the  case  then  came  up* on  motion 
for  an  attachment  against  Joseph  for  non  performance  of  the 
award,  and  Joseph  made  a  cross  motion  to  set  aside  the  award. 
Chief  Justice  Mansfield  held  that  where~there  were  proposals 
of  marriage  and  third  persons  represented  anything  in  a  light 
different  from  the  truth,  even  though  by  collusion  with  the 
husband,  they  shall  be  bound  to  make  good  the  thing  in  the 
manner  in  which  they  represented  it  It  shall  be  as  represented 
to  be,  and  the  husband  alone  shall  be  entitled  to  relief  as  well 
as  when  the  fortune  has  been  specifically  settled  on  the  wife. 

Atherly  in  his  work  on  Marriage  Settlements  (27  Law 
Library,  Chap.  34,  marginal  paging  484),  after  citing  the  above 
ease  says  that  the  principle  upon  which  the  court  proceeds  in 
such  cases,  when  the  thing  is  not  actually  made  the  subject  of 
the  settlement,  must  be  this,  as  he  conceives,  that  as  the  wife 
must  be  presumed  to  agree  to  the  marriage  as  well  in  expecta- 
tion of  the  present  support  which  she  and  her  children  will 
receive  from  her  husband,  as  of  the  provision  which  he  may 


1887.]  Piper  v.  Hoard.  81 

Opinion  of  the  Court,  per  Pbckham,  J. 

have  made  for  them  after  his  death,  that  a  person  who  has 
been  at  all  concerned  in  raising  such  expectation  shall  not  be 
suffered  in  anywise  to  disappoint  it. 

Here  in  the  case  at  bar  it  is  necessary  to  take  bnt  one  further 
step  in  order  to  maintain  the  action.  It  is  only  necessary  to 
hold  that  the  issue  of  the  marriage  which  was  brought  about 
by  the  falsehood  and  fraud  of  the  defendant  shall  be  able  to 
call  him  to  account  for  such  fraud  and  bind  him  to  make  good 
the  thing  in  the  manner  in  which  he  represented  it,  so  that  it 
shall  be  as  he  represented  it  to  be.  We  see  no  reason  why 
such  step  should  not  be  taken.  There  is  certainly  none  in  the 
position  of  the  defendant  who  stands  before  the  court  the 
possessor  of  property  by  reason  of  his  fraud,  which  property, 
if  it  were  as  it  was  represented  by  defendant,  would  belong  to 
the  plaintiff  herein.  She  can  claim  to  be  in  privity  with 
defendant,  although  he  made  the  representations  to  her  mother, 
because  she  is  the  child  of  the  marriage  brought  about  by  the 
fraud  of  the  defendant  practiced  upon  the  mother,  and  because 
she  would  be  the  owner  of  this  property  if  the  facts  were  as 
they  were  represented  by  the  defendant  to  the  mother. 

It  is  true  her  own  action  was  in  no  wise  influenced  by  these 
representations  for  she  was  not  then  born.  But  where,  in  the 
peculiar  and  anomalous  rules  obtaining  in  that  branch  of 
the  law  regarding  marriage,  marriage  settlements  and  frauds 
in  relation  thereto,  a  marriage  is  induced  under  circumstances, 
such  as  exist  in  this  case,  we  think  there  is  no  trouble  in  hold- 
ing the  defendant  bound  by  his  representations,  and  that,  in  the 
character  of  a  trustee  ex  maleficio,  he  shall  be  held  to  make 
good  the  thing  to  the  person  who  would  have  the  property, 
if  the  fact  were  as  he  represented  it,  assuming  such  person 
to  be  the  fruit  of  the  marriage  brought  about  by  those  very 
representations. 

The  leading  principle  of  this  remedial  justice  is,  by  way 
of  equitable  construction,  to  convert  the  fraudulent  holder  of 
property  into  a  trustee  and  to  preserve  the  property  itself  as  a 
fund  for  the  purpose  of  recompense.    (Perry  on  Trusts,  §  170.) 

There  is  no  legal  objection  towards  constituting  such  a  trustee 
Siokels  —Vol.  LXIL       11 
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in  favor  of  one  who  was  not  m  ease  when  the  fraud  was  perpe- 
trated, so  long  as  it  can  be  seen  that  such  person  seeks  to  take 
the  property  which  the  defendant  holds  by  virtue  of  his  fraud, 
and  which  such  person  would  be  entitled  to  hold  if  the  repre- 
sentations the  defendant  made  in  regard  to  it  were  true. 
Equity  will  fasten  upon  a  legatee  or  devisee  the  character  of 
a  trustee,  ex  moleficio,  where  he  procured  the  legacy  or  devise 
by  fraudulently  promising  the  testator  to  apply  it  for  the 
benefit  of  others.  (See  cases  cited  In  Matter  of  Will  of 
O'Hara,  95  N.  Y.  403,  412,  413.)  The  principle  would  be 
just  as  applicable  if  the  fraudulent  legatee  had  made  the 
promise  by  which  the  legacy  was  procured  for  the  benefit  of 
some  one  thereafter  to  be  born.  The  refusal  to  perform  after 
the  party  comes  into  existence  would  be  just  as  much  a  fraud 
as  if  refusal  were  in  regard  to  one  existing  when  the  promise 
was  giade. 

In  the  case  last  cited,  regarding  the  will  of  O'Hara  (supra)y 
the  legatees  were  converted  into  trustees  ex  maleficio  in  favor 
of  the  heirs-at-law  and  next  of  kin  of  the  testatrix,  not  one  of 
whom,  perhaps,  was  living  at  the  time  the  will  was  executed 
and  the  promise  made.  There  can  be  no  objection,  therefore, 
to  holding  this  defendant  as  such  trustee,  based  upon  the  fact 
that  when  he  made  the  false  representations  the  plaintiff  was 
not  living.  They  were  made  in  her  favor  and  they  can  enure 
to  her  benefit. 

By  a  decision  of  this  case  in  this  manner  we  think  at  least 
the  cause  of  common  honesty  and  decent  morals  is  upheld, 
while  at  the  same  time  no  rule  of  law  or  equity  is  violated. 
The  facts,  as  we  have  said,  are  quite  novel  in  their  character, 
and  the  result  is  that  a  man  who  has  procured  property  by 
fraud  is  prevented  by  a  court  of  justice  from  further  enjoying 
it,  and  compelled  to  surrender  it  to  one  who  is  the  daughter  of 
the  person  from  whom  he  procured  it,  and  who  would  be  entitled 
to  it  if  the  representations  which  he  made,  and  by  which  he 
now  enjoys  it,  were  true.  Such  a  result  cannot  be  other  than 
satisfactory. 

The  defendant  asks,  if  his  demurrer  be  overruled  in  this 
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court,  that  he  be  permitted  to  withdraw  it  and  answer  on  pay- 
ment of  costs.  He  has  twice  refused  this  favor  in  the  Supreme 
Court.  We  suppose  that  we  have  the  power  to  grant  it  now 
under  section  497  of  the  Code.  Formerly,  in  such  a  case  as 
this,  it  was  decided  that  this  court  did  not  have  the  power  to 
grant  such  leave.  ( Whiting  v.  Mayor %  etc.,  of  N.  Y.9  37 
N .  T.  600.) 

Under  the  circumstances  we  do  not  think  it  would  be  well 
for  us  to  grant  the  leave  desired.  Changes  may  have  taken 
place  since  the  action  was  commenced  which  might  have 
weight  in  deciding  the  merits  of  the  application,  such  as  the 
loss  of  testimony  on  the  part  of  the  plaintiff,  or  other  changes 
of  that  nature.  Justice  will  be  better  attained  by  remitting 
that  question  to  the  Supreme  Court  where  both  sides  may 
be  heard  upon  an  application  and  all  the  questions  have 
appropriate  consideration. 

The  judgment  should,  therefore,  be  affirmed,  with  costs,  with 
leave  to  defendant  to  apply  to  the  Supreme  Court  for  leave  to 
withdraw  the  demurrer  and  interpose  an  answer. 

All  concur,  except  Rugbr,  Ch.  J.,  and  Andrews,  J., 
dissenting,  and  Earl,  J.,  not  sitting. 

Judgment  accordingly. 


George  H.  Keller  et  al.,  Respondents,  v.  De  Witt  C.  Paine, 

Appellant. 

The  liability  of  personal  property  situated  in  this  state,  but  belonging  to  a 
non-resident,  to  be  attached  and  sold  under  legal  process  is  to  be  determined 
by  the  law  of  the  state,  not  that  of  the  jurisdiction  where  the  owner  lives. 

The  general  rule  that  the  voluntary  transfer  of  personal  property  whereso- 
ever situated  is  to  be  governed  by  the  law  of  the  owner's  domicil,  always 
yields  where  the  law  and  policy  of  the  state  where  the  property  is 
actually  located  have  provided  a  different  rule  of  transfer  from  that  of 
the  state  where  the  owner  lives. 

One  P.,  a  resident  of  Pennsylvania,  on  March  24,  1881,  executed  to  plain- 
tiffs, in  that  state,  an  instrument,  in  form  an  absolute  bill  of  sale,  but  fn 
fact  given  as  a  chattel  mortgage  on  a  canal  boat  owned  by  him,  then 
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lying  in  the  Erie  canal  in  the  town  of  G.  F.  in  this  state.  An  agent  of 
the  mortgagee  filed  a  copy  of  the  mortgage  on  the  next  day  in  the  town 
clerk's  office  of  said  town,  and  went  on  board  the  boat  and  assumed 
possession  thereof.  Defendant,  however,  had  previously  on  the  same  day, 
as  sheriff,  levied  upon  the  boat  by  virtue  of  an  attachment  against  F.v 
and  subsequently  sold  it  on  execution.  The  mortgagee  and  attaching 
creditors  were  also  residents  of  Pennsylvania.  In  an  action  for  a  con- 
version of  the  boat  held,  that  both  under  the  provisions  of  the  Revised 
Statutes  relating  to  chattel  mortgages  and  the  act  in  relation  to  liens  on 
canal  boats  (§§  1  and  2,  Chap.  412,  Laws  of  1864),  the  instrument  was 
void  and  plaintiffs  were  not  entitled  to  recover. 
Keller  v.  Paine  (34  Hun,  167)  reversed. 

(Submitted  April  27, 1887;  decided  October  4,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  October  7,  1884,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  upon  the  report  of  a  referee.  (Reported 
below,  34  Hun,  167.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Thomas  Richardson  for  appellant.  The  instrument  pur- 
porting to  convey  title  from  Fink  to  the  plaintiffs  was  a 
chattel  mortgage.  {KiXburn  v.  Low,  25  Hun,  61 ;  12  N.  T. 
Week.  Dig.  556 ;  Smith  v.  Beatis,  31  N.  Y.  542.)  It  was 
void  by  the  laws  of  New  York  as  against  the  plaintiffs  in 
this  attachment  proceeding,  by  reason  of  its  not  having 
been  filed  in  the  town  clerk's  office,  and  no  possession 
having  been  taken  before  the  levy.  (  Whiteman  v.  Connor, 
40  N-  Y.  Super.  Ct.  339 ;  Hathaway  v.  Howell,  54  N.  Y.  97  ; 
Thomas  on  Mort.  505 ;  Laws  of  1833,  chap.  279,  §  1 ;  Clark 
v.  Gilbert,  14  K  Y.  Week.  Dig.  241 ;  Green  v.  Van  BusMrk, 
7  Wall.  140,  151;  GuiUander  v.  Howell,  35  N.  Y.  657; 
Warner  v.  Jeffrey,  96  id.  248.)  If  the  instrument  in 
question  was  a  chattel  mortgage,  the  plaintiffs  basing  their 
action  uopn  a  claim  of  absolute  ownership,  cannot  recover 
in  this  action.  {Hudson  v.  Swan,  83  N.  Y.  552.)  If  it 
was  a  bill  of  sale  absolute,  the  parties  being  all  domiciled 
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in  Pennsylvania,  and  that  being  the  place  of  contract,  the  law 
as  to  the  validity  of  the  contract  will  be  governed  by  the  law 
of  that  state.  (Clark  v.  Tucker,  2  Sandf.  163.;  Tyler  v. 
Strang,  21  Barb.  198 ;  Ockerman  v.  Cross,  54  N.  T.  29 ;  40 
Barb.  465;  Parsons  v.  Lyman,  20  N.  T.  112;  Hoyt  v. 
Thompson,  5  id.  352 ;  Kelly  v.  Crapo,  45  id.  86.)  By  the 
statute  (13  Eliz.  chap.  5),  which  is  in  force  in  Pennsylvania, 
to  the  effect  that  continuance  in  possession  by  the  vendor  or 
grantee  is  conclusive  evidence  of  an  intent  to  delay,  hinder 
or  defraud  creditors,  the  bill  of  sale,  whether  absolute  or  chat- 
tel mortgage,  was  void  as  against  the  defendant  herein  under 
the  attachment  proceedings,  as  matter  of  law.  (  1  Smith's 
L.  C.  72 ;  Clow  v.  Woods,  5  S.  &  R.  275 ;  Ball  v.  Clauson, 
10  id.  419 ;  Streeper  v.  JSokhard,  2  Whart.  30 ;  Steilwagon  v. 
Jeffries,  8  Wright,  407 ;  Brawn  v.  Keller,  7  id.  104 ;  McKith 
ben  v.  Martin,  14  P.  F.  Smith,  359.) 

George  W.  Smith  for  respondents.  A  sale  of  a  canal  boat 
or  other  vessel  lying  in  a  distant  port  or  state,  gives  the  vendee 
title  if  he  takes  immediate  steps  and  uses  due  diligence  to 
obtain  possession,  and  a  creditor  who  seizes  a  vessel  by  an  attach- 
ment issued  after  6ucli  a  sale,  and  while  the  vendee  is  using 
reasonable  diligence  in  taking  possession,  cannot  divest  the 
vendee's  title.  (Vining  v.  GUbraith,  39  Me.  496;  Joy  v. 
Sears,  9  Pick.  4 ;  Badlam  v.  Tucker,  1  id.  389 ;  Gardner 
v.  Rowland,  2  id.  601,  602;  2  Kent's  Com.  699;  Gibson  v. 
Stevens,  8  How  U.  S.  384 ;  Stanton  v.  Small,  3  Sand.  S.  C.  R. 
230 ;  23  Vann,  ^ ;  Lampriere  v.  Pasley,  2T.R  485 ;  Carter 
v.Willard,  19  Pick.  1-9;  Clow  v.  Woods,  5  S.  &  R.  275; 
Atkinson  v.  Moling,  2  T.  R.  466 ;  Mead  v.  Smith,  16  Conn. 
346 ;  Carter  v.  Willard,  19  Pick.  12 ;  Turner  v.  Cooledge; 
2  Met.  350 ;  Ingraham  v.  Wheeler,  6  Conn.  277 ;  Russell  v. 
O'Brien,  127  Mass.  349.)  Where  the  actual  transmission  of 
the  subject  of  the  sale  by  the  seller  is  impossible,  various 
substitutes,  complying  as  far  as  possible  with  the  require- 
ments of  the  statute,  are  allowed.  (Long  on  Sales,  162; 
Abbott  on  Ship.   13;   Pratt  v.   Parkman,   24  Pick.   47 
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Story  on  Sales,  §  311,  etc.;  2  Kent's  Com.  500;  Stanton 
v.  Small,  3  Sandf.  230;  Shdndler  v.  Bereston,  1  K  Y.  267; 
Canard  v.  At.  Ins.  Co.,  1  Pet.  445.)  The  doctrine  asserted 
in  behalf  of  the  plaintiffs  title  is  the  doctrine  of  the  common 
law,  as  modified  by  13  of  Elizabeth.  It  is  recognized  in  the 
federal  and  the  state  courts,  and  the  adjudicated  cases  in 
Pennsylvania  establish  nothing  to  the  contrary.  They  also 
hold  to  the  reasonable  construction  adopted  in  the  cases  before 
referred  to.  {Glow  v.  Woods,  5  S.  &  R  275 ;  Cadbury  v. 
Halen,  5  Barr.  320 ;  Linton  v.  Butz,  7  id.  89 ;  Haynes  v. 
Hennsioker,  2  Casey,  58 ;  Chase  v.  Ralston,  6  id.  539 ;  Blair 
v.  Rietz,  3  P.  F.  Smith,  256 ;  Burford  v.  Schell,  5  i<L  393 ; 
McKibben  v.  Wharton,  14  id.  352,  358 ;  Hugus  v.  Robinson, 
12  Harris,  9;  Crawford  v.  Dams,  99  Penn.  St.  576-579; 
Curtis  v.  D.,  L.  <&  W.  R.  R.  Co.,  74  N.  T.  116 ;  Sherrill  v. 
Hopkins,  1  Cow.  103 ;  Dyke  v.  Erie.  R.  Co.,  45  N.  Y.  113.) 

Kapallo,  J.  This  was  an  action  for  damages  for  the  con- 
version of  a  canal  boat.  The  defendant,  as  sheriff  of  Herkimer 
county,  levied  upon  the  boat  as  the  property  of  George  P. 
Fink,  at  Ilion,  on  the  25th  of  March,  1881,  and  afterwards 
sold  the  boat  on  execution,  and  this  action  was  brought  for 
such  levy  and  sale.  The  defendant  justified  under  an  attach- 
ment issued  against  Fink  as  a  non-resident  debtor,  at  the  suit 
of  Kerr  Bros.  &  Co.,  creditors  residing  in  Pennsylvania,  and 
under  an  execution  issued  in  the  same  action.  The  regularity 
of  the  attachment  and  the  proceedings  thereunder  as  against 
Fink  was  admitted. 

The  plaintiffs  claimed  title  to  the  boat  by  virtue  of  a  written 
instrument,  in  form  an  absolute  bill  of  sale,  executed  and 
delivered  by  Fink  to  the  plaintiffs  on  the  24th  of  March,  1881, 
at  Selins  Grove  in  the  state  of  Pennsylvania.  The  referee, 
before  whom  the  trial  was  had,  does  not  in  terms  pass  upon 
the  question  whether  this  instrument  operated  as  an  absolute 
sale,  or  as  a  mortgage  to  secure  the  payment  of  certain  sums 
in  which  Fink  was  indebted  to  the  plaintiff ;  but  the  learned 
judge  who  delivered  the  opinion  of  the  court  at  General  Term, 
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after  reviewing  the  findings  and  evidence,  arrived  at  the  con- 
clusion that  the  transfer  of  the  boat  was  taken  by  the  plaintiffs 
merely  as  a  security,  and  was  in  legal  effect  a  mortgage.  In 
this  conclusion  we  concur. 

Fink,  the  owner  of  the  boat,  the  plaintiffs,  and  the  attaching 
creditors,  were  all  residents  of  Pennsylvania,  and  the  indebted- 
ness of  Fink,  both  to  the  plaintiffs  and  to  the  attaching 
creditors,  was  incurred  in  that  state.  At  the  time  of  the 
delivery  of  the  mortgage  to  the  plaintiffs  the  boat  was  engaged 
in  navigating  the  Erie  canal  and  was  at  Hion,  Herkimer  county, 
in  this  state,  distant  about  two  hundred  and  fifty  miles  from 
Selins  Grove,  Pennsylvania,  where  the  mortgage  was  executed 
and  delivered.  The  boat  was  then  at  Ilion  in  possession  of  Fink, 
through  one  Boyer,  his  driver,  whom  Fink  had  left  in  charge. 
On  the  24th  of  March,  1881,  the  plaintiffs  delivered  the  mort- 
gage to  one  Spahr  as  their  agent,  with  instructions  to  proceed  at 
once  to  Ilion  and  take  possession  of  the  boat  for  them.  He  left 
by  the  earliest  train  and  arrived  at  Dion  on  the  twenty-fifth  of 
March  at  about  half-past  one  o'clock  p.  m.,  but  about  an  hour 
before  his  arrival  there  the  defendant,  as  sheriff  of  Herkimer' 
county,  had  levied  upon  the  boat  by  virtue  of  the  attachment 
before  mentioned,  against  Fink.  After  this  levy,  and  on  the* 
same  day,  Spahr  filed  a  copy  of  the  mortgage  in  the  office-  of 
the  town  clerk  of  the  town  of  German  Flats,  in  which  town 
Hion  is  situated  and  the  boat  then  was  ice-bound.  No  other 
filing  or  recording  of  the  instrument  was  shown.  Spahr, 
after  filing  the  copy,  went  on  board  of  the  boat  and  assumed 
possession  and  control  thereof  for  the  plaintiffs,  subject  to  such 
constructive  possession  as  the  defendant  had  acquired  by  his 
said  levy,  and  continued  in  such  possession  until  the  9th  of 
May,  1881,  when  the  defendant  6old  the  boat  by  virtue  of  proper 
proceedings  in  the  attachment  suit  against  Fink.  This  sale 
the  referee  finds  to  have  been  regular  and  valid  in  form  in 
every  respect,  but  not  binding  upon  the  plaintiffs  for  tha 
reason,  as  he  finds,  that  before  such  levy  and  sale  the  plaintiffs 
had  become  the  owners  by  virtue  of  the  before  mentioned  bill 
of  sale* 
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The  referee  finds  that  the  plaintiffs  used  all  possible  dili- 
gence to  take  possession  of  the  boat  after  the  execution  of  the 
bill  of  sale. 

The  referee  directed  judgment  for  the  plaintiffs  for  the 
value  of  the  boat,  and  the  court  at  General  Term  affirmed  the 
judgment,  on  the  ground  that  the  bill  of  sale,  although  it  had 
been  given  merely  as  a  security  for  debt  and  was  to  be  treated 
as  in  legal  effect  a  mortgage,  was,  according  to  the  law  of 
Pennsylvania,  valid  and  effectual  against  creditors  of  the 
mortgagor,  notwithstanding  that  possession  had  not  been  taken 
by  the  mortgagees  before  the  levy,  and  the  mortgage  had  not 
been  filed  as  required  by  the  statutes  of  this  state,  because  the 
mortgagees  had  used  due  diligence  to  take  possession  and  per- 
fect their  security. 

The  learned  judge  delivering  the  opinion  expressly  concedes 
that  the  judgment  cannot  be  sustained  except  upon  the  theory 
that  the  bill  of  sale  was  a  mortgage,  and  that  under  it  the 
plaintiffs  acquired  a  lien  prior  to  the  attachment.  He  then 
proceeds  to  state  that  the  rights  of  the  parties  are  not  affected 
by  the  question  whether  the  conveyance  was  a  sale  or  a  mort- 
gage, because  in  Pennsylvania  the  presumption  arising  from 
the  failure  to  immediately  deliver,  is  the  same  under  mortgages 
as  under  absolute  sales,  and  he  states  that  the  case  is  greatly 
simplified  by  the  mutual  assumption  of  the  parties  that  it  is 
to  be  determined  by  the  law  of  Pennsylvania,  and  he  holds 
that  it  was  competent  for  the  parties  to  make  that  agreement. 

The  counsel  for  the  appellant  denies  that  there  was  any 
such  assumption  or  concession.  I  have  looked  carefully 
through  the  papers,  and  have  been  unable  to  find  on  the  record 
any  such  assumption  or  agreement  as  the  learned  judge  seems 
to  have  supposed. 

The  case  was  submitted  in  this  court  on  printed  briefs,  and 
it  is  stated  in  the  appellant's  brief  that  it  was  submitted  in  the 
same  manner  at  the  Qeneral  Term.  The  case  states  that  it 
was  conceded  on  the  trial  that  the  statute  (13  Eliz.  C.  5)  was 
in  force  in  Pennsylvania,  and  that  it  was  stipulated  that  upon 
the  argument  before  the  referee,  and  of  any  appeal,  either 
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party  might  cite  reported  decisions  of  the  Supreme  Court  of 
Pennsylvania  as  if  they  had  been  put  in  evidence,  but  there 
was  no  stipulation  that  the  law  of  Pennsylvania  should  govern 
the  case.  In  the  points  submitted  to  us,  the  question  whether 
the  instrument  under  which  the  plaintiffs  claim  was  an  absolute 
sale  or  a  chattel  mortgage  is  discussed,  and  the  point  is 
expressly  made  that  if  it  was  a  chattel  mortgage  it  was  to  be 
governed  by  the  laws  of  New  York,  and  it  is  stated  in  the 
appellant's  brief  that  the  same  point  was  submitted  to  the 
General  Term.  I  can  find  nothing  in  the  case  which  precludes 
the  appellant  from  taking  the  point  on  the  present  appeal. 

According  to  the  laws  of  New  York,  the  bill  of  sale,  regard- 
ing it  as  a  chattel  mortgage,  was  void  as  against  the  defend- 
ant, both  under  the  provisions  of  the  Revised  Statutes  relating 
to  chattel  mortgages  and  under  the  act  relating  to  liens  on 
canal  boats.  The  act  of  1864  (Laws  of  1864,  chap.  412  §§  1,  2), 
requires  that  every  person  having  a  lien  by  chattel  mort- 
gage on  any  boat  navigating  the  canals  of  this  State  shall  file 
the  same,  or  a  copy  thereof,  in  the  office  of  the  auditor  of  the 
canal  department,  and  that  every  mortgage  or  conveyance 
intended  to  operate  as  a  mortgage  on  any  such  canal  boat,  not 
accompanied  by  an  immediate  delivery  and  followed  by  an 
actual  and  continued  change  of  possession,  shall  be  absolutely 
void  as  against  creditors  of  the  mortgagor  unless  so  filed.  By 
this  act  the  want  of  an  immediate  delivery  and  change  of  pos- 
session does  not,  as  in  the  case  of  absolute  sales,  merely  raise  a 
presumption  of  fraud,  which  can,  as  held  in  Pennsylvania,  be 
rebutted  by  proof  of  good  faith  and  due  diligence  in  taking 
possession,  but  it  makes  the  alleged  hen  absolutely  void.  This 
positive  enactment  of  our  own  legislature  cannot  be  made  sub- 
ject to  the  law  of  the  ctomicil  of  the  mortgagor.  The  general 
rule  that  the  voluntary  transfer  of  personal  property  where- 
soever situated,  is  to  be  governed  by  the  law  of  the  owner's 
domicil,  always  yields  when  the  law  and  policy  of  the  state 
where  the  property  is  actually  located,  have  provided  a  differ- 
ent rule  of  transfer  from  that  of  the  state  where  the  owner 
lives.  In  Warren-  v.  Van  Butkirk  (4  Abb.  Ct.  of  App.  Dec 
Sickels — Vol.  LXII.       12 
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457),  it  was  held  that  a  transfer  of  personal  property  situate  in 
Illinois,  made  in  New  York  where  the  owner  resided,  was 
valid  as  against  attaching  creditors  who  were  also  residents  of 
tills  state  but  who  had  attached  the  property  in  Illinois,, 
although  the  transfer  was  void  according  to  the  laws  of  Illi- 
nois. The  judgment  in  that  case  was  reversed  by  the  Supreme 
Court  of  the  United  Stateg,  on  the  ground  that  the  judicial 
proceedings  under  which  the  property  had  been  attached  and 
sold  in  Illinois  were  protected  here  by  the  provisions  of  the 
Constitution  of  the  United  States.  {Green  v.  Van  Btttkirk, 
3  Wall.  458 ;  5  id.  307 ;  7  id.  189.)  In  GuiUcmder  v.  Howell 
(35  N.  Y.  657)  it  was  held  that  an  assignment  which  was  made 
in  New  York  by  a  resident  of  this  state,  of  personal  property 
situate  in  New  Jersey,  which  was  valid  under  the  laws  of  New 
York,  but  which  was  void  under  the  laws  of  New  Jersey,  was 
ineffectual  there  as  against  a  creditor  of  the  assignee  who  had 
attached  the  property  in  New  Jersey.  In  that  case  it  appeared 
that  the  attaching  creditor  was  a  resident  of  New  Jersey,  and 
weight  was  given  to  that  circumstance  in  the  opinion,  and  it 
was  supposed.that  the  case  of  Warren  v.  Van  BuskirJc,  which 
had  been  recently  decided  in  this  court,  established  that  if  the 
attaching  creditors  had  been  residents  of  New  York,  the  trans- 
fer would  have  been  valid  as  to  them. 

But  the  judgment  of  this  court  in  Warren  v.  Van  Bvskirk 
had  not,  at  that  time,  been  reversed  by  the  Supreme  Court  of 
the  United  States,  and  in  the  still  later  case  of  Warner  v. 
Jaffray  (96  N.  Y.  248,  255)  it  was  held  that  the  residence 
of  the  attaching  creditor  was  not  material,  and  that  where  per- 
sonal property  situated  in  Pennsylvania  and  owned  by  a 
resident  of  New  York  was  here  transferred  by  an  assignment 
valid  in  the  State  of  New  York,  but  invalid  in  Pennsylvania 
as  against  creditors,  by  reason  of  a  failure  to  record  it  there  as 
prescribed  by  a  statute  of  Pennsylvania,  it  was  void  as  against 
creditors  who  attached  it  in  that  state,  notwithstanding  that 
the  attaching  creditors  were  also  residents  of  the  state  of 
New  York.  The  doctrine  was  there  reaffirmed  that  the  lia- 
bility of  property  to  be  attached  and  sold  under  legal  process 
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issuing  from  the  courts  of  the  state  in  which  the  property  is 
actually  situated,  must  be  determined  by  the  law  of  that  state 
rather  than  that  of  the  jurisdiction  where  the  owner  lives. 
.These  cases  are  decisive  of  the  present  appeal.  It  should 
further  be  remarked  that  although  the  transferrer  or  mortgagor 
of  the  canal  boat  in  question,  as  well  as  the  attaching  cred- 
itors, were  residents  of  Pennsylvania,  yet  the  defendant  in 
this  action  was  the  sheriff  of  a  county  in  this  state,  and  he 
should  be  protected  in  levying  upon  and  selling  property 
which,  according  to  the  laws  of  this  state,  was  subject  to  the 
process  in  his  hands.  No  principle  of  comity  requires  that 
he  should  be  made  liable  for  an  act  which  the  laws  of  this 
state  required  him  to  perform.  The  circumstance  that  he 
held  a  bond  of  indemnity  -does  not  render  wrongful  an  act 
which  was  in  itself  lawful.  The  defendant  was  under  no 
obligation  to  inquire  into  the  residence  of  the  parties  to  the 
action  in  which  the  process  was  issued. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Blank,  Appellant,  v.  Blank,  Respondent 

Where  a  judgment  by  default  was  rendered,  adjudging  a  marriage  null  and 
void,  and  a  motion  to  open  the  default  was  denied,  held,  that  defendant 
was  net  precluded  by  the  judgment  and  order  denying  the  motion  from 
maintaining  an  action  to  set  aside  the  judgment  on  the  ground  of  fraud. 

In  such  an  action  the  fraud  alleged  was  that  plaintiff  was  induced  by  false 
representations  on  the  part  of  defendant,  who  was  a  lawyer,  to  the  effect 
that  the  marriage  was  void  under  the  laws  of  New  York,  to  refrain  from 
consulting  counsel  and  defending  the  action  to  annul  the  marriage.  The 
complaint  in  that  action  set  forth  facts  sufficient  to  justify  the  court  in 
annulling  the  marriage  on  the  ground  of  fraud  practiced  by  the  defend- 
ant therein.  Neither  in  the  complaint  in  the  action  to  set  aside  the  judg- 
ment, nor  by  any  proof  or  offer  of  evidence  on  the  trial  did  the  plaintiff 
attempt  to  controvert  such  facts,  to  deny  that  she  was  guilty  of  the  fraud 
charged,  or  to  show  that  she  had  any  defense  upon  the  facts  in  the 
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former  action.  Held,  that  without  regard  to  the  question  as  to  whether 
the  marriage  was  lawful  or  unlawful  as  matter  of  law,  or  as  to  whether 
the  representations  of  defendant  in  regard  thereto  were  truthful  or  not,  the 
complaint  was  properly  dismissed,  as  it  did  not  appear  even  if  he  was 
wrong  in  his  statement  of  the  case  that  plaintiff  was  thereby  deprived  of 
any  defense  in  the  former  action. 

(Argued  May  5,  1887;  decided  October  11,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  28,  1884,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  set  aside  a  judgment  annulling  a 
marriage  contract  between  the  parties  and  declaring  void  an 
ante-nuptial  contract  also  made  between  them. 

The  action  in  which  the  judgment  referred  to  was  made  was 
brought  by  the  defendant  herein  upon  th  e  ground  that  the  plaintiff 
had  represented  herself  to  be  a  widow,  whereas  she  was  divorced 
and  her  former  husband  was  living ;  that  he  was  influenced  and 
deceived  by  these  representations ;  that  the  divorce  mentioned 
was  procured  by  collusion  and  was,  therefore,  void,  and  that 
by  the  statutes  of  this  state  the  plaintiff  herein  could  not  marry 
again  during  the  lifetime  of  her  former  husband.  The  plaint- 
iff in  this  action  alleges  that  she  was  prevented  from  inter- 
posing any  defense  in  the  former  action  in  consequence  of  the 
repsentations  of  the  defendant,  who  was  an  attorney,  on  which 
she  relied,  that  it  would  be  utterly  useless  to  make  any  oppo- 
sition or  to  retain  or  consult  counsel ;  that  their  marriage  was 
a  nullity  from  the  beginning  under  the  laws  of  this  State; 
that  the  law  forbade  their  cohabiting  as  husband  and  wife ;  that 
they  could  be  arrested  and  made  to  suffer  for  it ;  that  their 
marriage  must  be  set  aside ;  that  it  could  not  be  prevented. 
The  defendant  denied  the  utterance  of  these  representations 
or  any  of  them,  set  up  the  decree  of  divorce  already  men- 
tioned, the  false  representations  of  the  plaintifE  by  which  he 
was  induced  to  make  the  ante-nuptial  contract  and  enter  into 
the  marriage  state.     It  appeared  further  from  the  pleadings 
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that  after  plaintiff  discovered  that  she  had  been  deceived  by 
the  defendant,  as  alleged,  she  made  application  to  open  the 
default  in  the  action  mentioned  brought  against  her  by  her 
husband,  which  application  was  denied.  No  appeal  was  taken 
from  the  order  thus  made. 

Further  facts  appear  in  the  opinion. 

Samud  Z.  Gross  for  appellantl  The  order  made  at  Special 
Term,  Kings  county,  denying  plaintiffs  motion  to  open  default 
is  not  a  bar  to  this  action.  {Keck  v.  Werder,  86  N.  T.  264, 
269;  Howell  v.  Mills,  53  id.  322;  Foots  \.  Zathrop,  41  id. 
358,  359 ;  HiU  v.  Hermans,  59  id.  396 ;  Biggs  v.  PurseU, 
74  id.  370 ;  Moore  v.  Shaw,  77  id.  512 ;  Clark  v.  Dinehart, 
40  id.  342 ;  Simson  v.  Hari,  14  Johns.  63 ;  In  re  Etfrs  Til- 
den,  98  N.  Y.  434.)  Defendant  is  wrong,  in  his  supposition 
that  the  plaintiff  does  not  take  issue  on  the  facts  alleged  in  the 
complaint  in  the  other  action.  Plaintiffs^  complaint  should 
be  liberally  construed,  and  supported  rather  than  destroyed. 
{Allen  v.  Patterson,  7  N.  T.  476 ;  Alcott  v.  Carroll,  39  id. 
436 ;  Zorillard  v.  Clyde,  86  id.  384.)  The  allegations  of  the 
complaint  in  that  action,  if  admitted  to  be  true,  entitled  the 
plaintiff  in  that  action,  the  defendant  herein,  to  no  relief. 
(Clarke  v.  Clarke,  11  Abb.  Pr.  288;  Klein  v.  Wolfsohn,  11 
Abb.  [N.  C]  135 ;  Kmnear  v.  Kinnear,  45  N.  Y.  535 ;  Ruger 
v.  Heckel,  21  Hun,  489 ;  85  N.  Y.  483.)  The  plaintiff  is 
entitled  to  have  the  ante-nuptial  agreement  properly  acknowl- 
edged and  restored  to  her  on  the  facts  as  alleged  in  the  com- 
plaint, which*  of  themselves,  are  sufficient  to  sustain  this  action. 
(Evans  v.  Carrington,  2  DeG.,  F.  &  J.  481 ;  30  L.  J.  Ch. 
364;  7  Jurist  [N.  S.],  194.) 

George  Zabriskie  for  respondent.  To  obtain  relief  against 
a  judgment,  the  party  seeking  relief  must  show  that  he  was 
aggrieved  by  the  judgment  and  has  a  valid  defense  on  the 
merits,  which  defense  must  be  disclosed.  (Hunt  v.  Wallis, 
6  Paige,  371 ;  Winship  v.  Jewett,  1  Barb.  Ch.  173 ;  Goodhue 
v.  Churchman,  id.  596 ;  Powers  v.  Treanor,  3  Hun,  3 ; 
Ferrusac  v.  Thorn,  1  Barb.  42.)    And  further,  that  he  has 
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been  prevented  from  interposing  such  actual  defense  by  the 
fraud  of  the  actual  party  unmixed  with  negligence  on  his  own 
part.  {Foster  v.  Woody  6  Johns*  Ch.  87 ;  Duncan  v.  Eddy, 
3  id.  351 ;  Davone  v.  Fanning,  4  id.  199 ;  U.  S.  v.  Throck- 
morton, 98  XL  S.  61 ;  Smith  v.  Nelson,  62  N.  Y.  286.)  The 
plaintiffs  only  claim  for  relief  is  untenable,  it  being  that  the 
Supreme  Court,  in  rendering  the  judgment  in  the  former 
action,  erred  on  a  point  of  law,  and,  while  admitting  all  the 
facts  found  by  that  court  by  which  the  judgment  was  rend- 
ered, she  seeks  to  obtain  a  review  of  that  judgment  on  the 
same  facts  on  which  it  was  rendered,  and  asked  the  court 
which  rendered  the  judgment,  and  now  asks  this  court  to 
reverse  the  judgment  on  the  ground  that  the  court  erred  in  its 
law.  {Boss  v.  Wood,  70  N.  Y.  11 ;  Patch  v.  Ward,  L.  R,  3 
Ch.  App.  203 ;  Greene  v.  Greene,  2  ^Gray,  361 ;  Story's  Eq. 
Jur.  §  1581 ;  Dobson  v.  Pearce,  2  Kern.  156 ;  Mich.  v. 
Phoenix  B'k,  33  N.  Y.  9 ;  Simpson  v.  Bart,  1  J.  C.  R.  91 ; 
Le  Guen  v.  Gowoerneur,  1  Johns.  Cas.  436 ;  Dawone  v.  Fan- 
ning, 4  Johns.  Ch.  199 ;  Brown  v.  Mayor,  etc.,  66  N.  Y.  385 ; 
65  Barb.  201 ;  People  v.  Stevens,  51  How.  Pr.  235 ;  Bouchand 
v.  Bias,  3  Denio,  238 ;  Code  Civ.  Pro.  §  724 ;  Cole  v.  Tyler, 
65  N.  Y.  73.)  The  order  made  in  the  original  cause  upon 
plaintiffs  motion  for  the  same  relief  which  she  is  now  asking 
is  a  decision  of  the  whole  question  in  controversy  here, 
and  is  a  further  bar  to  this  action.  {Bwight  v.  St.  John,  25 
N.  Y.  203;  In  re  Livingston,  34  id.  555,  577;  Biggs  v. 
Pur8eU,  70  id.  378.)  Upon  the  plaintiffs  own  showing  the 
judgment  declaring  the  marriage  void  was  right,  and  plaintiff 
has  no  defense  which  could  be  successfully  interposed,  if  she 
were  permitted  now  to  come  in  and  defend.  (2  R.  S.  139,  §  5 ; 
Smith  v.  Woodworth,  44  Barb.  198 ;  Cropsey  v.  Ogden,  11 
N.  Y.  228,  234;  EamLand  v.  Halstead,  34  id.  643,  644; 
Lemmon  v.  People,  20  id.  562 ;  People  v.  Baker,  76  id.  78, 
88 ;  Paul  v.  Virginia,  8  Wall.  169,  180 ;  Fx  parte  Kinney, 
3  Hughes,  9.)  No  cause  of  action  was  established  as  the 
representations  stated  in  the  complaint  in  this  action  amounted 
to  nothing  more  than  a  mere  expression  of  opinion  on  a  matter 
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of  law.  (  Upton  v.  Trebilcock,  91 XJ.  S.  50 ;  Huggins  v.  King, 
3  Barb.  616 ;  Boss  v.  Wood,  70  N.  T.  10 ;  Patch  v.  Ward, 
L.  R.,  3  Ch.  App.  203 ;    Ward  v.  Southjldd,  102  N.  T.  287.) 

Bapallo,  J.  We  think  the  judgment  in  this  case  was  right, 
although  we  do  not  concur  in  the  ground  upon  which  it  was 
rendered  at  Special  Term.  It  was  there  held  by  the  trial 
judge  that  the  judgment  of  nullity  of  marriage  rendered 
between  these  parties  in  the  second  department,  on  the  23d  of 
September,  1876,  not  having  been  reversed  on  appeal,  and  a 
motion  to  open  the  default  having  been  denied  on  the  21st  of 
February,  1881,  that  judgment  and  the  order  denying  the 
motion  precluded  the  plaintiff  from  maintaining  this  action. 

This  action  was  brought  to  set  aside  the  judgment  of  nullity 
on  the  ground  that  the  present  plaintiff  had  been  induced  by 
the  defendant,  by  untrue  statements  as  to  the  law  of  New 
York,  to  refrain  from  consulting  counsel  and  from  defending 
said  action  of  nullity. 

We  concur  in  so  much  of  the  dissenting  opinion  of 
Daniels,  J.,  at  General  Term,  in  this  case,  as  holds  that,  in 
this  action  to  set  aside  the  judgment  of  nullity  on  the  ground 
that  it  was  obtained  by  fraud,  the  judgment  thus  sought  to  be 
set  aside  could  not  be  set  up  as  a  bar  to  the  action  to  set  it 
aside.  This  action  did  not  seek  to  retry  any  question  of  fact 
which  had  been  tried  in  the  first  action ;  and  we  also  agree 
that  the  order  of  February  21,  1881,  denying  the  motion  to 
open  the  default  of  the  present  plaintiff  and  let  her  in  to 
answer,  was  not  a  bar  to  her  action  to  set  aside  the  judgment 
as  having  been  obtained  by  fraud.  {Riggs  v.  Pw*seU9  74 
N.  T.  370 ;  Foote  v.  Zathrop,  41  id.  358.) 

But  we  are  of  opinion  that  the  judgment  in  this  case  should 
be  sustained  on  the  ground  that  the  plaintiff  did  not  in  her 
complaint  in  this  action,  nor  by  any  offer  of  proof  on  the  trial, 
attempt  to  controvert  any  of  the  facts  set  up  in  the  complaint 
in  the  action  for  nullity,  nor  to  show  that  she  had  any  defense 
to  that  action  of  which  she  was  deprived.  Her  charge  of 
fraud  consists  simply  of  an  allegation,  in  substance,  that  the 
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defendant,  who  is  a  lawyer,  represented  to  her  that  her  mar- 
riage with  him  was  void  by  the  law  of  New  York,  and  that 
she  had  incurred  liability  to  a  criminal  prosecution  for  enter- 
ing into  it,  and  that  she  was  by  these  representations  induced 
to  refrain  from  defending  the  action.  Without  discussing  the 
question  of  law  involved  it  is  sufficient,  for  the  purpose  of  this 
appeal,  to  say  that  whether  the  marriage  between  the  defend- 
ant and  the  plaintiff  was  legal  or  illegal,  as  matter  of  law, 
the  fraud  by  which  she  was  charged  with  having  induced  the 
defendant  to  enter  into  the  contract,  was  sufficient  to  justify 
the  court  in  setting  it  aside,  and  that  she  does  not  in  any 
manner  attempt  to  deny  that  she  was  guilty  of  the  fraud 
charged,  nor  to  show  that  she  had  any  defense,  upon  the  facts, 
to  the  action  of  nullity,  of  which  the  defendant  deprived  her, 
even  if  he  was  wrong  in  his  statement  of  the  law,  a  question 
which  we  do  not  now  decide. 

On  this  ground  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


John  P.  Holungshead,  Respondent,  v.  William  Wood- 
wabd,  Jr.,  Appellant. 

Under  the  provision  of  the  General  Manufacturing  Act  (§  24,  Chap.  40 
Laws  of  1848),  declaring  "that  no  suit  shall  be  brought  against  any 
stockholder  "  of  a  company  organized  under  said  act  "  who  shall  cease  to 
be  a  stockholder  *  *  *  unless  the  same  shall  be  commenced  within 
two  years  from  the  time  he  shall  have  ceased  to  be  a  stockholder/'  when, 
ever  a  stockholder  shall  be  divested  of  his  interest  in  or  control  over  the 
affairs  of  the  corporation,  by  actual  dissolution  thereof  by  formal  judg- 
ment, or  by  a  surrender  of  its  corporate  rights,  privileges  and  franchises, 
the  time  begins  to  run,  and  at  the  end  of  two  years  therefrom  the  stock- 
holder is  no  longer  liable  for  any  debt  of  the  corporation. 

In  an  action  seeking  to  charge  defendant  as  a  stockholder  of  such  a  cor- 
poration with  a  judgment  against  it,  on  the  ground  that  the  whole  capital 
stock  was  not  paid  in,  or  a  certificate  of  payment  filed  as  required  by  the 
act,  the  answer  set  up  among  other  things,  in  substance,  that  more  than 
four  years  before  the  commencement  of  the  action  a  judgment  was  ren- 
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dered  in  an  action  against  the  corporation  sequestrating  its  property, 
appointing  a  permanent  receiver  thereof  and  restraining  its  officers  and 
agents  from  all  interference  with  it;  that  said  corporation  has  not  since 
transacted  any  business;  that  the  receiver  took  possession  of  the  property 
and  has  distributed  the  proceeds  among  creditors  pursuant  to  order  of 
the  court,  the  same  not  being  sufficient  to  pay  all  of  the  company  debts, 
and  that  defendant  by  reason  thereof  ceased  to  be  a  stockholder  from  the 
date  of  said  judgment.  On  demurrer  held,  that  the  answer  set  up  a  good 
defense;  that  by  the  conceded  facts  it  appeared  that  when  the  organization 
was  divested  of  its  rights,  privileges,  franchises  and  property  by  virtue 
of  the  appointment  of  a  receiver,  it  for  all  practical  purposes  ceased  to 
exist,  and  the  defendant  ceased  to  be  a  stockholder  within  the  meaning 
of  the  act,  and  after  the  expiration  of  two  years  he  was  discharged  from  all 
liability. 
Kincaid  v.  Dwindle  (59  N.  Y.  548)  distinguished  and  limited. 

(Argued  May  9,  1887;  decided  October  11,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  January,  1885,  the  nature  of  which 
and  of  the  action,  and  the  material  facts  are  stated  in  the 
opinion. 

Thomas  O.  Shearmcm  for  appellant.  The  statute  which 
creates  the  personal  liability  of  stockholders,  also  provides  that 
no  suit  shall  be  brought  against  any  stockholder  who  shall 
cease  to  be  a  stockholder  in  any  such  company,  for  any  debts 
so  contracted,  unless  the  same  shall  be  commenced  within  two 
years  from  the  time  he  shall  have  ceased  to  be  a  stockholder 
in  such  company.  (Manufacturing  Act,  §  24;  3  Edmunds' 
Stat.,  738.)  The  facts  alleged  in  the  third  defense  amounted 
in  law  to  a  dissolution  of  the  corporation.  {Slee  v.  Bloom,  19 
Johns.  456 ;  Briggs  v.  Pennimcm,  8  Cow.  387 ;  Bk.  Pough- 
Jceepsie  v.  IVbotson,  24  Wend.  473;  Story  v.  JFurman,  T 
N.  Y.  214,  225,  230 ;  Bruce  v.  Piatt,  80  id.  379 ;  Brad* 
Benedict,  17  id.  93 ;  Webster  v.  Turner,  12  Hun,  264;  S' 
Sav'g  Asso.  v.  Kellogg,  52  Mo.  583 ;  Perry  v.  Turner,  55  i<: 
418,  427 ;  Dryden  v.  Kellogg,  2  Mo.  App.  87 ;  Wiswell  v. 
Starr,  48  Me.  401 ;  Dome  v.  Young,  61  id.  160 ;  Kincaid  v. 
Dwindle,  59  N.  Y.  548.) 
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Thomas  S.  Moore  for  respondent.  The  Eagle  Mowing  & 
Beaping  Machine  Company  has  never  been  dissolved,  and  the 
defendant  has  never  ceased  to  be  a  stockholder.  {Kincaid  v. 
Dwindle,  59  N.  Y.  548 ;  Bk.  Corrire  v.  Bk.  of  Buffalo,  6 
Paige,  497,  553.)  Nothing  but  an  act  of  the  legislature  repeal 
ing  its  charter ;  or  a  decree  of  a  competent  court,  can  dissolve 
a  corporation  so  as  to  preclude  suits  and  actions  against  it  to 
enforce  its  debts  and  liabilities.  (Z.  O.  Nat.  Bk.  v.  Onondaga 
Co.  Bk.,  7  How.  549 ;  Prigle  v.  Woolworth,  91  K  T.  510; 
Lee  v.  Am.  A.  P.  Canal  Co.,  3  Abb.  [U.  S.]  11.) 

Danforth,  J.  This  action  was  brought  by  the  plaintiff,  as 
a  creditor  of  the  "  Eagle  Mowing  and  Reaping  Machine  Manu- 
facturing Company,"  against  the  defendant  as  a  stockholder 
therein,  to  the  amount  of  125  shares  of  its  capital  stock.  The 
defendant,  by  way  of  answer,  set  up  three  defenses.  The 
plaintiff  demurred  to  the  second  and  third  defenses  for  the 
reason,  as  alleged,  that  "  neither  states  facts  sufficient  to  con- 
stitute a  defense  to  the  action.''  At  Special  Term  the  court 
held  that  each  defense  was  sufficient,  the  second  to  so  much  of 
the  complaint  as  it  undertook  to  answer,  and  the  third  as  to  the 
entire  cailse  of  action ;  overruled  the  demurrer  and  dismissed 
the  complaint  upon  the  merits.  Judgment  was  accordingly 
entered  in  favor  of  the  defendant.  Upon  appeal  to  the 
General  Term,  the  judgment,  so  far  as  it  overrules  the 
demurrer  to  the  second  defense,  was  affirmed ;  but  so  far  as  it 
overrules  the  demurrer  to  the  third  defense  and  awards  final 
judgment  to  the  defendant,  it  was  reversed  and  judgment 
ordered  in  favor  of  the  plaintiff  upon  the  merits  of  the  third 
defense,  with  leave  to  each  party  to  amend  his  pleadings  as  he 
might  be  advised.  One  judge  dissented,  being  of  the  opinion 
that  as  one  of  the  defenses  was  sustained,  the  judgment  of  the 
Special  Term  should  be  affirmed  m  toto.  The  court  were 
also  of  the  opinion  that  the  questions  involved  were  of  suf- 
ficient importance  to  make  the  decision  of  the  Court  of 
Appeals  desirable,  and  so  ordered.  From  so  much  of  the 
judgment  as  sustained  the  demurrer  to  the  third  defenes 
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the  defendant  appeals.  The  questions  before  us,  therefore, 
require  only  an  examination  of  the  case  as  it  stands  upon  the 
complaint  and  third  defense. 

The  complaint  states  that  the  "  Eagle  Mowing  and  Reaping 
Machine  Company"  was  a  corporation  organized  in  1873, 
under  the  manufacturing  laws  of  this  State  (Laws  of  1848, 
chap.  40) ;  that  the  whole  capital  stock  has  never  been  paid 
in,  nor  the  certificate  of  payment  filed  as  required  by  that 
act ;  that  on  the  30th  day  of  October,  1878,  it  made  its  note  for 
$3,300,  and  on  the  21st  of  August,  1878,  became  liable  as 
indorser  upon  twQ  other  notes  for  $2,500  and  $5,000,  respec- 
tively, all  of  which  were  transferred  to  the  plaintiff  and  came 
to  maturity  within  three  months  after  October,  1878 ;  that  he 
recovered  judgment  thereon  against  the  company  December 
13,  1883,  and  on  the  22d  of  December,  1883,  the  execution 
issued  for  its  enforcement  was  returned  unsatisfied ;  that  on 
the  26th  of  December,  1878,  one  F.  was  duly  appointed 
receiver  of  the  property,  things  in  action  and  effects  of  the 
said  company,  that  he  has  duly  qualified  as  such  receiver, 
and  that  the  business  of  the  company  has  ever  since  been 
abandoned,  and  that  it  was,  on  said  26th  day  of  December, 
1878,  insolvent  and  unable  to  pay  its  debts ;  that,  at  the  time 
the  notes  aforesaid  were  made  and  indorsed,  the  defendant 
was  a  stockholder  in  the  company,  as  above  stated. 

The  third  defense  sets  forth  that  on  the  16th  day  of  Jan- 
vary,  1879,  and  more  than  four  years  prior  to  the  commence- 
ment of  this  action,  a  judgment  was  rendered  by  the  Supreme 
Court  of  this  State,  in  an  action  wherein  the  Continental 
National  Bank  of  the  city  of  New  York  was  plaintiff, 
and  the  Eagle  Mowing  and  Heaping  Machine  Company  was 
defendant,  whereby  it  was  duly  adjudged  "  that  all  the  stock, 
property  and  effects  of  the  said  Eagle  Mowing  and  Heaping 
Machine  Company,  being  the  corporation  referred  to  in  the 
complaint,  should  be  sequestrated  for  distribution  among  its 
creditors,  and  that  one  FM  should  be,  and  he  was  by  the  said 
judgment,  appointed  the  permanent  receiver  of  all  the  stock, 
property  and  effects  of  the  said  corporation,  and  vested  with 
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the  exclusive  control  thereof ;  and  the  officers  and  agents  of 
the  said  company  were  thereby  restrained  from  all  interference 
with  such  stock,  property  and  effects ;  that  the  said  receiver 
took  possession  of  all  the  stock,  property  and  effects  of  the 
said  corporation,  on  the  same  day  upon  which  judgment 
was  entered,  and  since  that  date,  and  for  more  than  four  years 
prior  to  the  commencement  of  this  action,  the  said  corporation 
has  not  transacted  and  could  not  transact  any  business,  has  not 
elected  any  trustees  or  other  officers,  and  has  not  had  any,  and 
no  transfers  of  its  stock  have  been  permitted  or  possible ;  that 
all  the  property  and  effects  of  the  corporation  have  been  dis- 
tributed among  its  creditors  by  the  said  receiver,  under  direc- 
tion of  the  said  court,  in  pursuance  of  the  judgment;  and 
the  same  were  not  sufficient  to  satisfy  the  debts  due  from  the 
said  corporation  to  its  creditors ;  and  there  is  not,  and  never 
will  be,  any  surplus  for  the  stockholders  thereof;  that  the 
defendant  is  advised  and  believes  the  said  judgment  of  seques- 
tration, and  for  the  appointment  of  a  receiver,  as  aforesaid, 
amounted  in  law  to  a  dissolution  of  the  said  corporation; 
and  that  this  defendant,  by  reason  thereof,  ceased  to  be  a 
stockholder  in  the  said  corporation  from  the  date  of  the  said 
judgment,  which  was  more  than  four  years  before  the  com- 
mencement of  this  action." 

It  is,  therefore,  assumed  that  at  one  time  a  liability  existed 
on  the  part  of  the  defendant  and  the  question  presented  turns 
upon  that  part  of  section  24  of  the  Manufacturing  Law  (stipra)), 
which  provides  that  "no  suit  shall  be  brought  against  any 
stockholder  who  shall  cease  to  be  a  stockholder  in  any  such 
company  *  *  *  unless  the  same  shall  be  commenced 
within  two  y^ars  from  the  time  he  shall  have  ceased  to  be  a 
stockholder  in  such  company."  It  follows  from  this  enact- 
ment that  whenever  an  existing  stockholder  shall  be  divested 
of  his  interest  in  or  control  over  the  affairs  of  a  corporation,, 
whether  by  voluntarily  transferring  his  share  to  another  person,, 
or  compulsorily  as  by  forfeiture  upon  the  declaration  of  the  com- 
pany (§  8),  time  begins  to  run,  and  at  the  end  of  two  years  the 
statutory  limit  is  reached  and  he  is  no  longer  liable  for  any  debt 
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of  the  corporation.  The  same  result  must  follow  upon  the 
actual  dissolution  of  the  corporation  by  formal  judgment,  or 
by  a  surrender  of  its  corporate  rights,  privileges  and  franchises. 
Organization  then  ceases  and  the  artificial  entity  is  resolved 
into  its  independent  parts.  The  thing  itself  therefore  no  longer 
existing,  there  can  be  no  shares  in  the  thing  and  of  course  no 
stockholders.  By  the  conceded  facts  in  this  case  the  company 
is  brought  within  these  conditions.  On  the  26th  of  December, 
1878,  it  was  insolvent  and  unable  to  pay  its  debts,  its  notes 
were  refused  payment,  its  ordinary  and  lawful  business  was 
not  only  suspended,  but  by  the  very  language  of  the  pleadings 
and  so  by  concession  of  the  parties,  plaintiff  as  well  as  defend- 
ant, "  its  business  has  ever  since  been  abandoned."  All  the 
circumstances  are  present  which  create  a  surrender,  and  this 
effect  is  produced  without  waiting  for  a  judicial  determination. 
For  more  than  two  years  then  before  the  commencement  of 
this  action  the  company  had  been  divested  of  all  rights, 
privileges  or  franchises  which  had  been  acquired  under  the 
laws  of  this  State. 

The  proposition  that  the  defendant,  by  force  of  such  circum- 
stances, ceased  to  be  a  stockholder  within  the  meaning  of  the 
act,  is  also  distinctly  established  by  the  authorities,  and  with 
such  uniformity  and  for  so  long  a  time  that  further  discussion, 
save  by  reference  to  them,  is  rendered  unnecessary.  They 
began  with  Slee  v.  Bloom  (19  Johns.  456),  were  continued  to 
Bradt  v.  Benedict  (17  N.  Y.  93),  where,  citing  that  and  other 
cases,  the  doctrine  was  declared  to  be  settled  that  if  a  corpora- 
tion suffers  acts  to  be  done  which  destroy  the  end  and  object 
for  which  it  was  instituted,  it  is  equivalent  to  a  surrender  of 
its  rights.  The  rule  was  reiterated  and  these  cases  approved  in 
Bruce  v.  Piatt  (80  N.  Y.379).  The  case  of  Sice  v.  Bloom  (supra), 
arose  under  the  Manufacturing  Act  of  1811  (Laws  of  1811, 
chap.  67),  which  declared  (§  7),  that  the  persons  composing 
the  company  at  the  time  of  its  dissolution  should  be  indi- 
vidually responsible  for  all  debts  then  due  and  owing  by  it. 
The  plaintiff  was  a  creditor  of  the  "  Dutchess  Cotton  Manu- 
facturing Corporation,"  and  proceeded  in  April,  1819,  under 
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the  section  cited,  to  make  the  defendants  liable  for  the  debt. 
It  appeared  that  there  had  been  no  judicial  dissolution,  but 
after  December,  1817,  there  had  been  no  meeting  of  the 
trustees,  nor  any  business  or  act  done  by  the  corporation,  and 
on  the  1st  of  February,  1818,  all  the  property  of  the  corpora- 
tion, real  and  personal,  was  sold  by  a  sheriff  under  execution. 
It  was  held  by  the  Chancellor  (5  Johns.  Ch.  366)  that  the 
corporation  was  not  dissolved  and  the  bill  was  denied,  but  on 
appeal  the  Court  of  Errors  held  otherwise,  saying  that  by  these 
circumstances  the  corporation  became  ipso  facto  dissolved  within 
the  meaning  of  the  statute  and  that  the  defendants  were  liable. 
To  the  same  effect  are  Briggs  v.  Penniman  (8  Cow.  387),  and 
Bank  of  Poughkeepsie  v.  Ibbotson  (24  Wend.  473).  In  these 
cases  the  persons  composing  the  company  at  the  time  of  such 
dissolution  were  held  liable,  because  the  event  on  which  their 
liability  depended  had  in  fact  happened.  In  Bruce  v.  Plait 
{%wpra\  and  other  cases,  the  same  principle  upon  similar  cir- 
cumstances was  applied  to  relieve  a  party  otherwise  liable, 
because  by  the  practical  dissolution  of  the  company,  its  trustees 
were  excused  from  making  the  report  required  by  the  act  of 
1848.     It  should  be  applied  here. 

The  case  before  us  is  in  its  facts  stronger  for  the  appellant  than 
those  cited.  The  company  had  no  property  subject  to  levy  and 
sale  on  execution,  and  that  process  was  returned  wholly  unsat- 
isfied. It  next  abandoned  its  business,  and  then  by  formal 
judgment  of  the  Supreme  Court "  its  stock,  property  and  effects  " 
were  sequestered  for  distribution  among  its  creditors  through 
the  medium  of  a  receiver,  and  its  officers  and  agents  relieved 
from  all  interference  therewith.  The  receiver  then  stood  in 
place  of  the  corporation,  and  by  virtue  of  his  appointment  and 
the  statutes  which  defined  his  powers  and  duties  (2  R.  S. 
tit.  4,  page  3,  chap.  8,  art.  2,  §§  36,  37;  id.  art.  3,  §§  70-83) 
the  corporation  for  all  practical  purposes  ceased  to  exist. 

The  final  decree  under  these  statutes  deprived  the  company 
of  all  its  corporate  property  and  powers,  and  vested  both  in 
the  receiver.  Moreover,  if  after  payment  of  its  debts  there 
had  remained  a  surplus,  he  would  have  restored  it,  not  to  the 
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corporation)  nor  even  to  the  shareholders  according  to  the 
shares  held  by  them,  but  "  in  proportion  to  the  respective 
amounts  paid  in  by  them  severally  on  their  shares  of  stock." 
(§  83,  p.  471.)  "  It  follows  of  course,"  said  the  Chancellor  in 
Bank  Commissioners  v.  Bank  of  Buffalo  (6  Paige,  497) 
"  that  the  final  order  or  decree  for  the  appointment  of  such  a 
receiver,  is  a  virtual  dissolution  of  the  corporation." 

Moreover,  this  judgment  has  been  enforced.  The  property 
of  the  company  is  exhausted,  still  leaving  its  creditors  unpaid, 
and  for  more  than  four  years  the  company  neither  has  trans- 
acted business,  nor  been  able  to  do  so.  The  defendant  is  saved, 
therefore,  upon  the  principle  applied  in  Slee  v.  Bloom,  and 
subsequent  cases  of  that  kind  (supra),  and  also  by  the  necessary 
effect  of  the  judgment  and  the  statute  under  which  the  receiver 
was  appointed.  He  ceased  to  be  a  stockholder  within  the 
meaning  of  the  act  of  1848  {supra,  §  24),  and  before  this  action 
was  commenced  the  statutory  prohibition  contained  therein 
attached,  and  he  was  no  longer  liable  to  be  vexed  by  action. 

The  argument  of  the  respondent  rests  on  Kincaid  v. 
Dwindle  (59  N".  T.  548).  In  that  case  a  receiver  was 
appointed,  security  given,  and  the  fact  reported  to  the  court, 
but  this  was  ex  parte  and  the  learned  judge  who  delivered  the 
opinion  says :  "  No  other  proceeding  was  had  in  the  action. 
Whether  the  injunction  was  ever  served,  or  any  notice  of  the 
receiver's  appointment  given  to  the  corporation,  does  not 
appear,"  and  he  adds  that  the  receivership,  although  differing 
somewhat  in  its  extent  and  purpose  from  an  ordinary  receiver- 
ship for  the  preservation  of  property  pendente  lite  was,  never- 
theless, but  a  provisional  remedy  and  necessarily  temporary, 
subject  to  the  further  action  and  direction  of  the  court  and  to 
any  final  judgment  that  might  be  given  in  the  action.  The 
case  at  bar  goes  much  beyond  the  one  cited.  The  remarks  of 
the  learned  judge  in  argument  must  be  restricted  to  the  facts 
before  him  and  the  general  statement  as  to  the  necessity  of  a 
judicial  sentence  of  dissolution  qualified  by  the  reference  to 
Slee  v.  Bloom  (supra),  and  the  distinction  suggested  between 
a  temporary  and  final  order,  a  provisional  and  a  permanent 
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receiver.  Surely  a  person  cannot  justly  be  said  to  be  a  stock- 
holder when  the  corporation  itself  has  ceased  to  exist  for  all 
purposes  for  which  it  was  created.  Not  only  was  the  visible 
and  tangible  property  of  the  corporation  whose  acts  are  before 
us  absolutely  and  forever  disposed  of  by  adverse  proceedings, 
but  by  the  final  judgment  of  the  court  it  was  deprived  of  all 
power  to  continue  or  resume  business.  This  judgment  was 
submitted  to  and  there  was  neither  intention  or  ability  to  go  on. 

The  Special  Term,  therefore,  properly  held  that  it  must  be 
deemed  to  have  surrendered  its  charter  and  to  be  dissolved  in 
fact.  The  judgment  of  that  court  should,  therefore,  be  affirmed, 
and  the  judgment  of  the  General  Term,  so  far  as  appealed 
from,  reversed. 

All  concur,  except  Peckham,  J.,  not  sitting. 

Judgment  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Benjamin  H.  Kendrick,  as  Administrator,  etc. 

Edward Vischer  et  al.,  Executors,  etc.,  Creditors,  Respond- 
ents ;  Edward  B.  Wesley,  Creditor,  Appellant 

Ii  seems  the  provision  of  the  Code  of  Civil  Procedure  (§  403),  declaring 
that  "the  term  of  eighteen  months  after  the  death  of  a  person  within 
this  State,  against  whom  a  cause  of  action  exists,  is  not  a  part  of  the  time 
limited  for  the  commencement  of  an  action  against  his  executor  or 
administrator,"  does  not  apply  to  the  provision  (§  376),  declaring  that  a 
judgment  shall  be  conclusively  presumed  to  be  paid  after  twenty  years 
from  the  time  the  party  recovering  it  was  entitled  to  a  mandate  to  enforce 
it,  except  as  against  one,  who,  within  the  twenty  years  has  made  a  pay- 
ment or  acknowledged  an  indebtedness  thereon,  and  there  is  no  provision 
contained  in  the  Code  which,  under  any  circumstances,  extends  the  time 
within  which  an  acknowledgment  or  payment  must  be  made  in  order  to 
rebut  the  otherwise  conclusive  presumption  of  payment  after  the  lapse 
of  twenty  years. 

W.  recovered  a  verdict  against  K.  in  May,  1863;  K.  died  intestate  in  Janu- 
ary, 1883;  his  administrator  qualified  in  February,  1883;  W.  presented 
his  claim  in  March,  1884.  In  February,  1884,  a  petition  was  presented 
by  other  judgment-creditors  asking  that  the  administrator  of   K.  be 
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required  to  pay  their  judgment.  The  administrator  by  his  answer  thereto, 
verified _and  filed  in  March,  1884,  set  up  the  judgment  recovered  by  W.; 
that  it  was  entitled  to  a  priority;  that  notice  of  the  claim  thereon  had 
been  presented  and  that  the  assets  were  insufficient  to  pay  it.  Held,  that 
conceding  the  eighteen  months  exclusion  applied,  this  answer  was  not  a 
sufficient  acknowledgment  to  revive  the  W.  judgment,  as  he  was  not  a 
party  to  the  proceeding  in  which  the  answer  was  interposed. 

An  admission  or  acknowledgment  made  to  a  stranger,  not  intended  to  be 
communicated  to  or  to  influence  the  conduct  of  a  judgment-creditor,  is 
not  effectual  to  rebut  the  presumption  of  payment  so  arising  or  (it  seems) 
to  revive  a  debt  barred  by  the  statute  of  limitations. 

A  petition  by  the  administrator  for  a  judicial  settlement  of  his  accounts 
was  verified  November  20th  and  filed  November  28th,  1884.  Among 
the  names  set  forth  therein  of  those  interested  in  the  estate  as  creditors, 
etc.,  was  that  of  W.  The  petition  did  not  specify  the  amount  or  date  of 
judgment  or  that  any  amount  was  due  thereon.  The  administrator's 
account,  which  was  verified  at  the  same  time  with  the  petition,  set  forth 
said  judgment  and  stated  that  the  claim  thereon  was  disputed  by  the 

j£ administrator.  Held,  that  the  statement  in  the  petition  did  not  amount 
to  a  written  acknowledgment  of  the  debt. 

On  the  hearing  before  the  surrogate  in  January,  1885,  an  order  was  made 
on  motion  of  the  administrator  allowing  the  account  to  be  amended,  by 
striking  out  the  statement  that  the  W.  judgment  was  a  disputed  claim. 
Previous  to  this  another  judgment-creditor  had  filed  objections  to  the 
claim  on  the  W.  judgment,  on  the  ground  that  it  was  barred  by  the 
statute.  Held,  that  it  was  out  of  the  power  of  the  administrator  at  that 
stage  to  bind  the  contesting  creditors  by  any  acknowledgment  of 
the  W.  judgment  as  a  subsisting  claim. 

Upon  the  settlement  of  an  administrator's  accounts  creditors,  whose  claims 
are  not  barred  by  the  statute  of  limitations,  are  entitled  to  object  to  those 
which  are,  when  the  assets  are  insufficient  to  pay  both. 

(Submitted  June  7,  1&7;  decided  October  11,  1887.) 

Appeal  by  Edward  B.  Wesley,  a  creditor,  from  judgment 
of  the  General  Term  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  upon  an  order  made  January  22, 
1887,  which  affirmed,  so  far  as  appealed  from,  a  decree  of  the 
surrogate  of  the  county  of  New  York,  on  settlement  of 
the  accounts  of  Benjamin  H.  Kendrick  as  administrator  of 
the  estate  of  Edward  E.  Kendrick,  deceased. 

The  proceedings  were  instituted  upon  the  petition  of  said 
administrator.  The  contest  was  between  judgment-creditors, 
Siokbls  —Vol.  LXII.       14 
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Edward  B.  Wesley  presented  as  a  claim  against  the  estate  a 
judgment  against  the  intestate  recovered  May  29,  1863. 
Edward  Yischer  and  another,  as  executors  of  the  estate  of 
Catharine  Yischer,  deceased,  presented  as  a  claim  a  judgment 
therein  as  executors,  rendered  December  29,  1865 ;  they  also 
filed  objections  to  the  claim  on  the  Wesley  judgment  on  the 
ground  that  it  was  barred  by  the  statute  of  limitations. 

The  further  facts  material  to  the  questions  discussed  are 
stated  in  the  opinion. 

Samuel  H.  Randall  for  appellant.  There  was  a  sufficient 
acknowledgment  of  the  Wesley  claim,  both  in  the  petition  for 
citation  and  the  "  account  of  proceedings,"  made  on  November 
20,  1884,  within  the  time  of  limitation,  to  prevent  the  bar  of 
the  statute  against  appellant's  claim.  (Code  of  Civil  Pro. 
§§  376,  403 ;  Bayer  v.  Wilcox,  3  Cow.  150 ;  Ross  v.  Host,  6 
Hun,  80 ;  Morrow  v.  Morrow,  12  id.  386 ;  Adams  v.  Orange 
Bk.,  17  Wend.  514 ;  Brett  v.  Hunt,  6  Johns.  16 ;  McNamee 
v.  Feuery,  41  Barb.  495 ;  De  Forest  v.  Warner,  30  Hun,  94 ; 
Fiske  v.  Hubbard,  13  J.  &  S.  331 ;  Murray  v.  Coster,  20 
Johns.  576.)  The  plea  of  the  statute  of  limitations  was  either 
a  personal  privilege,  which  the  administrator  could  alone  avail 
of,  or  the  respondents  were  not  entitled  as  creditors  to  plead  this 
statute,  when  it  would  be  inequitable  for  the  administrator  to 
do  so.  (Kedf.  L.  &  Pr.  §  2533  [Surrogate's  Ct.],  art.  9,  pp. 
387-392.)  The  statute  was  not  properly  and  sufficiently 
pleaded  by  the  respondents,  or  in  such  manner  that  they  were 
entitled  to  derive  any  benefit  therefrom.  (Budd  v.  Walker, 
3  N.  Y.  Civ.  Pro.  422 ;  B.  Bank  v.  Luff,  51  How.  Pr.  479.) 
The  surrogate  had  ample  power  to  allow  the  amendment  of 
the  original  account  of  proceedings  by  limiting  the  dispute 
of  the  claims  therein  to  the  Yisscher  claim,  and  to  treat  the 
account  as  containing  an  acknowledgment  of  the  indebtedness 
of  appellant's  claim.  (Code  Civ.  Pro.  §  2472,  subds.  3,  6 ; 
§  2481,  subds.  6,  11.)  The  acknowledgment  of  appellant's 
claim  by  the  administrator  in  his  answer  on  respondents'  appli- 
cation on  March  28,  1884,  was  such  an  acknowledgment  as  to 
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prevent  the  operation  of  the  statute,  and  the  surrogate's  action 
was  in  the  nature  of  a  res  adjudicate,  as  to  the  priority  of 
appellant's  claim.     {Morrow  v.  Morrow,  12  Hun,  386.) 

Hewry  O.  Atwater  for  respondents.  Any  creditor  of  the 
estate  was  entitled  to  attack  the  Wesley  judgment  as  barred 
by  the  statute  of  limitations.  {Shewen  v.  Vanderhorst,  1  R. 
&  M.  352 ;  Ea  parte  Bewdney,  15  Ves.  498 ;  Partridge  v. 
Mitchell,  3  Edw.  Ch.  180 ;  Moodie  v.  Bannister,  4  Drewry, 
438 ;  Fisher  v.  Mayor,  etc.,  6  Hun,  64.)  Proof  that  in  a  pro- 
ceeding in  the  Surrogate's  Court,  between  the  administrator  and 
another  creditor,  the  administrator,  in  an  answer  to  a  petition 
against  him  for  the  payment  of  another  debt,  had  acknowl- 
edged and  set  up  the  Wesley  judgment  was  not  an  acknowl- 
edgment such  as  the  statute  intends,  because  not  made  to 
Wesley  or  any  one  acting  for  him,  nor  with  intent  to  influence 
or  control  his  conduct.  (  Wakeman  v.  Shermcm,  9  N.  Y.  85  ; 
Winterton  v.  Winterton,  7  Hun,  230;  Fletcher  v.  Updike, 
67  Barb.  364;  Bloodgood  v.  Bruen,  8  N.  Y.  362;  Be  Freest 
v.  Warner,  98  id.  217;  Sands  v.  Odston,  15  Johns.  511;, 
Clark  v.  Butcher,  9  Cow.  675 ;  Shapley  v.  Abbott,  42  N.  Y. 
443 ;  Com.  Mut.  Ins.  Co.  v.  Brett,  44  Barb.  489.) 

Rapallo,  J.  The  appellant,  Edward  B.  Wesley,  claimed 
before  the  surrogate  on  the  final  settlement  of  the  accounts  of 
the  administrator,  to  be  a  judgment  creditor  of  the  intestate, 
and,  as  such,  entitled  to  payment  in  preference  to  other  cred- 
itors. The  surrogate  decided  that  the  judgment  under  which 
the  appellant  claims,  having  been  recovered  more  than  twenty 
years  before,  must,  under  the  statute,  be  conclusively  pre- 
sumed to  have  been  paid,  and  on  that  ground  rejected  the 
claim. 

The  judgment  was  recovered  by  Wesley  against  Edward  E. 
Kendrick,  the  intestate,  on  the  29th  of  May,  1863.  Kendrick 
died  January  9, 1883.  His  administrator  qualified  February  9, 
1883,  and  Wesley  presented  his  claim  March  27, 1884.  More 
than  twenty  years  had  then  elapsed  after  the  recovery  of  the 
judgment,  and  the  statutory  presumption  of  payment  ha<f 
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then  attached  It  is  not  claimed  that  any  payment  had  been 
made,  or  acknowledgment  of  a  continuing  indebtedness  given, 
before  such  presentation,  and  the  claim  being  then  barred  by 
the  statute,  no  acknowledgment  or  new  promise  made  by  the 
administrator  after  it  had  become  thus  barred,  would,  if  made, 
haye  been  available  to  revive  the  debt  against  the  other 
♦creditors  or  the  next  of  kin  of  the  intestate.  {McLaren  v. 
McMartin,  36  N.  T.  88.) 

The  learned  surrogate  of  New  York  treats  the  case  as  if 
section  403  of  the  Code  were  applicable,  which  provides  that 
"the  term  of  eighteen  months  after  the  death,  within  the 
State,  of  a  person  against  whom  a  cause  of  action  exists,  is  not 
a  part  of  the  time  limited  for  the  commencement  of  an  action 
against  his  executor  or  administrator,''  and  by  the  application 
of  that  section  he  assumes  that  the  presumption  of  payment 
did  not  attach  until  November  30,  1884,  which  would  have 
been  twenty-one  years  and  six  months  after  the  recovery  of 
the  judgment,  and  that  an  acknowledgment,  if  made  by  the 
administrator  in  proper  form  within  the  twenty-one  years  and 
six  months,  would  have  been  sufficient.  We  do  not  agree  to 
the  correctness  of  that  view.  The  statute  (Code,  §  376) 
declares  that  a  judgment  shall  be  presumed  to  be  paid  and 
satisfied  after  the  expiration  of  twenty  years  from  the  time 
when  the  party  recovering  it  was  first  entitled  to  a  mandate 
to  enforce  it,  and  that  this  presumption  is  conclusive,  except 
as  against  a  person  who,  within  twenty  years  from  that  time, 
makes  a  payment  or  acknowledges  an  indebtedness  of  some 
part  of  the  amount  recovered.  The  extension  of  eighteen 
months  mentioned  in  section  403  applies  only  to  those  sections 
following  380,  which  limit  the  time  for  commencing  certain 
actions,  and  are  added  to  the  times  limited  in  those  sections 
for  bringing  the  action,  but  there  is  no  provision  contained  in 
the  Code,  which,  under  any  circumstances,  extends  the  time 
within  which  an  acknowledgment  or  payment  must  be  made, 
in  order  to  have  the  effect  of  rebutting  the  otherwise  conclusive 
presumption,  after  the  lapse  of  twenty  years,  that  a  judgment 
has  been  paid  and  satisfied. 
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All  the  acts  which  the  appellant  claims  to  have  constituted 
acknowledgments  of  indebtedness  sufficient  to  rebut  the  pre- 
sumption of  payment  of  his  judgment,  were  performed  on  or 
after  the  the  27th  of  March,  1884,  which  was  twenty  years 
and  nearly  ten  months  after  the  entry  of  the  judgment,  and 
they  were  for  that  reason  ineffectual  to  revive  the  judgment. 
But  assuming  that  the  extension  of  eighteen  months  was 
applicable,  and  that  therefore  the  presumption  of  payment 
did  not  arise  until  the  30th  of  November,  1884,  we  think  that 
no  sufficient  acknowledgment  was  shown. 

On  the  27th  of  February,  1884,  the  executors  of  Catherine 
Yisscher,  who  are  respondents  on  this  appeal,  presented  to  the 
surrogate  a  petition  that  the  administrator  of  Kendrick  be 
decreed  to  pay  a  judgment  recovered  by  the  testator  of  the 
petitioners  against  Kendrick,  the  intestate,  on  the  29th  of 
December,  1865.  The  administrator  in  his  answer  to  that 
petition  verified  March  27,  1884,  and  filed  March  28,  1884, 
set  up  among  other  things,  the  judgment  which  had  been 
recovered  by  Wesley  the  appellant  on  the  29th  of  May,  1863  my 
that  it  was  entitled  to  priority  over  the  Visscher  judgment ;. 
that  notice  of  the  claim  on  the  Wesley  judgment  had  been 
duly  served  on  the  administrator,  and  that  the  assets  in  his 
hands  were  less  than  the  amount  of  said  Wesley  judgment. 

This  answer  is  claimed  by  the  appellant  to  constitute  an 
acknowledgment  in  writing  that  the  Wesley  judgment  was  a 
subsisting  claim  against  the  estate.  But  we  are  of  opinion 
that  the  answer  to  the  Visscher  petition  was  insufficient  to 
revive  the  Wesley  judgment,  and  that  the  appellant  cannot 
avail  himself  of  it  for  the  reason,  in  addition  to  the  one 
already  stated,  that  the  appellant  was  not  a  party  to  the  pro- 
ceeding  in  which  the  answer  was  interposed;  that  the 
acknowledgment  claimed  to  be  contained  in  the  answer  was  not 
made  to  the  appellant,  nor  to  his  agent,  nor  to  any  one  acting  i  i 
his  behalf,  nor  was  it  intended  to  be  communicated  to  him  or 
to  influence  his  conduct.  An  admission  or  acknowledgment 
made  under  such  circumstances,  to  a  stranger,  is  not  effectual 
to  rebut  the  presumption  of  payment  or  to  revive  a  debt 
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"barred  by  the  statute  of  limitations.  (Bloodgood  v.  Bruen, 
S  N.  Y.  362;  Wakeman  v.  Sherman,,  9  K  Y.  85;  De  Freest 
v.  Warner,  98  N.  Y.  217.) 

Xt  is  further  claimed  that  in  the  proceedings  for  a  final 
accounting  now  under  review  the  administrator  acknowledged 
^  the  liability  of  the  estate  on  the  appellant's  judgment. 

The  petition  for  the  judicial  settlement  of  the  administra- 
tor's accounts  was  verified  November  20,  1884,  and  filed 
November  28, 1884.  It  set  forth,  as  required  by  section  2729  of 
the  Code,  the  names  of  the  persons  interested  in  the  estate  of 
the  deceased,  as  creditors,  legatees,  next  of  kin  or  otherwise, 
and,  therefore,  required  by  law  to  be  cited,  to  the  best  of  the 
knowledge,  information  and  belief  of  the  petitioner,  and 
among  the  persons  so  named  was  "  Edward  B.  Wesley  a 
judgment  creditor  of  the  deceased,"  and  it  prayed  for  a 
citation,  etc.  A  citation  was  thereupon  issued  to  the  persons 
named,  returnable  December  12,  1884.  The  petition  did  not 
specify  the  amount  of  the  judgment,  the  date  of  its  recovery,  or 
that  any  amount  was  due  thereon.  Section  2729  required  that 
persons  claiming  to  be  creditors  be  named  in  the  petition,  and 
the  mere  naming  of  "Wesley  as  a  creditor  to  be  citod,  without 
any  other  statement  did  not  amount  to  a  written  acknowledg- 
ment of  the  debt,  especially  as  the  administrator's  account, 
which  was  verified  at  the  same  time  with  the  petition,  set 
forth  the  Wesley  judgment  and  stated  that  the  claim  of  the 
appellant  thereon  was  disputed  by  the  administrator. 

This  account,  setting  forth  the  Wesley  judgment  as  a  dis- 
puted claim,  was  filed  on  the  15th  of  December,  1884,  after 
the  expiration  of  the  extension  of  eighteen  months  allowed  by 
section  403,  assuming  that  such  extension  was  to  be  allowed. 
On  the  hearing  before  the  surrogate  in  January,  1885,  an  order 
was  made  on  motion  of  the  administrator,  allowing  the  account 
to  be  amended  by  etriking  out  the  statement  that  the  Wesley 
judgment  was  a  disputed  claim,  but  it  was  too  late  at  that  time 
to  bind  the  estate  by  any  acknowledgment  of  the  administrator. 
The  account  as  rendered  had  been  filed  with  the  surrogate  on 
the  15th  of  December,  1884,  and  the  executors  of  Visscher, 
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another  judgment  creditor  whose  claim  was  not  barred  by  lapse 
of  time,  had  filed  objections  to  the  claim  on  the  Wesley  judg- 
ment, alleging  that  it  had  been  recovered  more  then  twenty 
years  previously,  excluding  eighteen  months  after  the  death  of 
the  intestate,  and  that  it  was  barred  by  the  statute.  It  was 
out  of  the  power  of  the  administrator  at  that  stage  to  bind  the 
<3ontesting  creditors  by  an  acknowledgment  of  the  Wesley 
judgment  as  a  subsisting  claim,  and  we  entertain  no  doubt  of 
the  right  of  creditors  whose  claims  are  not  barred,  to  object  to 
those  which  are,  where  the  assets  are  insufficient  to  pay  both. 

There  are  no  facts  to  support  the  claim  on  the  Wesley  judg- 
ment other  than  those  which  have  been  referred  to.  Of 
course,  the  oral  communications  between  the  attorneys  for  the 
respective  parties  cannot  be  taken  into  consideration.  (Code, 
§395.) 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


Betty  Schoener  et  al.,  Appellants,  v.  Max  J.  Lissaueb  et  aL, 
Respondents. 

The  provision  of  the  Code  of  Civil  Procedure  (§  882,  sub.  5),  applying  a 
six  years  limitation  to  actions  "  to  procure  a  judgment  other  than  for  a 
sum  of  money  on  the  ground  of  fraud,  in  a  case,"  formerly  "  cognizable 
by  the  Court  of  Chancery/*'  does  not  apply  to  an  action  by  the  owner  of 
the  fee  to  remove  a  cloud  upon  title  to  land*  by  the  cancellation  of  a 
mortgage  thereon,  to  which  the  owner  has  a  good  defense.  * 

The  right  to  bring  such  an  action  is  never  barred  by  the  statute  of  limita- 
tions. 

In  an  action  brought  to  procure  the  cancellation  and  discharge  of  a  mort- 
gage, on  the  ground  that  it  had  been  procured  by  duress,  the  trial  court 
found  that  the  execution  of  the  mortgage  was  procured  by  defendants  by 
threats  and  menaces,  to  the  effect  that  unless  the  mortgagor  gave  it  they 
would  cause  her  son  to  be  sent  to  State  prison  for  larceny  and  embezzle- 
ment, for  which  he  was  under  arrest  and  indictment  on  their  complaint, 
they  stating  if  their  terms  were  complied  with  they  would  release  the 
prisoner,  if  in  their  power,  but  if  not  complied  with  he  would  be  sent  to 
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State  prison;  that  she  executed  the  mortgage  while  under  fear,  terror, 
coercion  and  duress  created  by  the  threats,  and  that  the  prisoner  was- 
immediately  thereafter  discharged  on  his  own  recognizance.  Held,  that 
the  findings  were  sufficient  to  sustain  a  judgment  for  the  relief  sought. 
BoUnger  v.  Earlc  (82  N.  T.  893)  and  Hdynea  v.  Budd  (102  N.  T.  372)  held 
not  to  be  in  conflict. 

(Argued  June  10, 1887;  decided  October  ll,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  made  April  2,  1885, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term  and  granted  & 
new  trial.     (Reported  below  36  Hun,  100.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Louis  Marshall  for  appellants.  Where  one  induces  another 
to  enter  into  a  contract  and  part  with  his  property,  either  by 
duress  or  imprisonment,  or  duress  per  minas  the  transaction  is 
voidable.  {Foshcvy  v.  Ferguson,  5  Hill,  154;  Osborne  v. 
Bobbins,  36  N.  Y.  365 ;  Williams  v.  Bayley,  LE.1ELC. 
200 ;  Bush  v.  Brown,  49  Ind.  573,  578 ;  Bichards  v.  Vander- 
pod,  1  Daly,  171.)  It  is  not  necessary  that  the  duress  should 
have  been  exerted  upon  the  person  from  whom  the  security  is 
obtained,  or  that  the  threats  should  have  been  uttered  against 
such  person.  It  is  sufficient  if  the  relation  existing  between 
the  person  threatened  and  the  person  parting  with  property 
or  security  is  so  intimate  and  tender  as  to  lead  to  the  infer- 
ence that  by  means  of  such  threats  the  will  of  the  person 
parting  with  the  property  was  overcome.  (Eadie  v.  Slimmony 
26  K  Y.  10 ;  Harris  v.  Cwrmody,  131  Mass.  51 ;  20  Am. 
L.  R.  [K  S.]  663,  666,  note;  26  Alb.  Law  Jour.  224;  Coff- 
man  v.  Lookout  Bk,  5  Lea,  232 ;  Haynes  v.  Budd,  30  Hun, 
237 ;  83  K  Y.  253 ;  Foley  v.  Green,  14  R.  I.  618 ;  Bayley  v. 

Williams,  4  Giff.  638 ;  Williams  v.  Bayley,  L.  R.  1  H.  L.  0. 
200 ;  Davis  v.  Z.  dk  Pro.  Ins.  Co.,  L.  R.  8  Ch.  Div.  469 ; 

W7iitmore  v.  Farley,  14  Cox  Crim.  Cas.  617 ;  Taylor  v.  Jaques 
&  Co.,  106  Mass.  291 ;  Bichards  v.  Vanderpody  1  Daly,  61 ; 
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Porter  v.  Jones,  6  Cald.  313 ;  Hackett  v.  Kin*},  6  Allen,  58 ; 
Peed  v.  McKee,  42  la.  689.)  The  power  of  a  court  of  equity 
to  interfere  in  a  case  like  the  present  for  the  purpose  of 
decreeing  a  cancellation  of  the  instrument  is  undoubted. 
(Story's  Eq.  Jur.  §  695a;  Willard's  Eq.  Jur.  [Potter's  ed.] 
298,  300,  303,  304.)  The  trial  court  committed  no  error  in 
finding  that :  "  Although  the  transaction  between  the  parties 
may  have  included  the  compounding  of  a  felony,  the  mortgage 
in  question  being  procured  by  duress  exercised  upon  the  mort- 
gagor, ]this  action  is  nevertheless  maintainable,  because  the 
parties  cannot  be  said  to  be  in  pari  delicto.  (1  Story's  Eq. 
Jur.  §  300 ;  Knowltan  v.  S.  cfe  R  Spr.  Co.,  14  Blatch.  [103 
U.  S.]  49 ;  Collins  v.  Blanton,  2  Wil.  347 ;  Smith  v.  Bromley, 
2  Douglas,  695,  note,  697 ;  Williams  v.  Headley,  8  East  378 
Tracy  v.  Tallmadge,  14  M".  Y.  162 ;  Curtiss  v.  Lecuvitt,  15  id, 
16;  Osborne  v.  Williams,  18  Ves.  378;  32  Beavan,  574 
Woodhouse  v.  Meredith,  1  J.  &  W.  224;  Chesterfield  v, 
Janssen,  2  Ves.  186;  If  orris  v.  McCullocJc,  2  Ed.  190 
Foley  v.  Greene,  14  R.  I.  618 ;  1  Story's  Eq.  Jur.  §§  298,  300 
Bayley  v.  Williams,  4  Giff.  638 ;  Williams  v.  Bayley,  L.  R, 
1  H.  L.  C.  200 ;  Dames  v.  L.  cfe  P.  M.  Ins.  Co.,  L.  R.  8  Ch 
Div.  469 ;  Whitmore  v.  Farley,  14  Cox  Cr.  C.  617,  622.)  In 
a  legal  sense  an  action  to  set  aside  a  mortgage  on  the  grounds 
of  duress  is  no  more  an  action  brought  upon  the  ground  of 
fraud,  than  is  an  action  for  false  imprisonment,  assault  and 
battery  and  trespass,  and  hence  it  was  not  barred  by  section 
382  of  the  Code.  (Bishop  on  Cont.,  §§  643,  715,  726 ;  Pierce 
v.  Brown,  7  Wall.  205.)  When  a  right  of  recovery  exists 
upon  two  separate  grounds,  the  loss  of  one  by  lapse  of  time 
does  not  impair  the  other.  (Angell  on  Limitations,  375; 
Graham  v.  Luddington,  19  Hun,  250.)  The  cause  of  action, 
T>eing  the  claim  made  by  the  defendants,  of  ownership  of  the 
mortgage  and  their  threats  or  attempt  to  enforce  it  as  a  security, 
so  long  as  the  cloud  continues  upon  the  plaintiffs  title,  and 
the  mortgage  remains  a  lien  upon  it  capable  of  enforcement, 
and  jt  prevents  the  plaintiffs  from  conveying  an  unincumbered 
title,  the  right  of  action  to  remove  it  exists.  {Miner  v.  Beek* 
Sickels— Vol.  LXTT.       15 
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man,  50  N.  Y.  337 ;  People  ex  rd.  Townshend  v.  Cody,  50 
Supr.  Ct.  R.  399 ;  99  N.  Y.  620 ;  51  Supr.  Ct.  R.  316 ; 
4  Kent's  Com.  [11th  ed.]  213,  n.)  In  any  event  the 
action  is  one  the  limitation  of  which  is  not  specially  prescribed, 
within  the  meaning  of  section  388  of  the  Code  of  Civil  Pro- 
cedure, and  therefore  it  is  not  barred  until  ten  years  after  the 
cause  of  action  has  accrued.  {Peters  v.  Delaplaine,  49  N.  Y. 
62 ;  Hubbett  v.  Medbury,  53  id.  98 ;  Miner  v.  Beekman,  50 
id.  337 ;  IlubbeU  v.  Sibley,  id.  458 ;  Scott  v.  Stebbins,  91  id. 
605  ;  BrinkerhoffY.  Bostwick,  99  id.  185  ;  Fisher  v.  Mayor, 
etc.,  67  id.  73,  78 ;  Oakes  v.  Howell,  27  How.  145 ;  Graham 
v.  Luddington,  19  Hun,  246 ;  Iloyt  v.  Putnam,  39  id.  405  ; 
In  re  Striker,  23  id.  647 ;  85  N.  Y.  629.)  The  plaintiffs  have 
been  guilty  of  no  such  laches  as  will  debar  them  from  main- 
taining this  action,  it  not  appearing  that  the  defendants  have 
in  the  least  been  injured  by  the  delay,  and  there  being  neither 
a  finding  nor  request  to  find  to  that  effect.  (Piatt  v.  Platl, 
58  N.  Y.  646 ;  Mc Murray  v.  McMurray,  66  id.  175  ;  Board- 
man  v.  L.  &  &  M.  S.  P.  P.  Co.,  84  id.  182-184;  Smith 
v.  Knapj>,  30  Hun,  309.) 

Julius  Lipmcm  for  respondents.  This  action  was  barred 
by  the  statute  of  limitations  not  having  been  brought  within 
six  years  after  discovery  of  the  facts  upon  which  it  is  based. 
(Code  Civ.  Pro.,  §  382,  subd.  5 ;  Eadie  v.  Slimmon,  26  N.  Y. 
12;  Farmer  v.  Walter,  2  Edw.  Ch.  603.)  "Duress,"  or  a 
violation  of  a  prohibition  of  a  statute  which  render  a  contract 
void  are  "  frauds."  Story  classifies  "  duress  "  under  the  head 
of  actual  fraud.  (Story's  Eq.  Jur.,  239 ;  William's  Eq.,  208.) 
The  representations  and  threats  made  did  not,  in  a  legal 
sense,  constitute  duress.  (Met.  L.  Ins.  Co.  v.  Meeker,  85 
H.  J.  614.) 

Rapallo,  J.  The  order  of  reversal  in  this  case  does  not 
state  that  the  judgment  rendered  at  Special  Term  was  reversed 
upon  any  question  of  fact.  Error  of  law  must,  therefore,  bo 
.shown  to  sustain  the  order  of  reversal 


1887  J  Schokner  et  al.  v.  Lissaueb  et  al.  115 

Opinion  of  the  Court,  per  Rapallo,  J. 

The  court  at  General  Term,  while  conceding  that  the  facts 
found  were  in  other  respects  sufficient  to  authorize  the  judg- 
ment, place  their  reversal  wholly  upon  the  ground  that  the 
action  was  barred  by  the  statute  of  limitations.  This  is  the  only 
error  of  law  assigned,  and  none  other  is  disclosed  by  the  case. 

The  action  was  brought  by  the  heirs-at-law  of  Mrs.  Babet 
Marx,  deceased,  to  procure  the  cancellation  and  discharge  of 
a  mortgage  on  her  real  estate,  executed  by  her  in  May,  1873, 
and  duly  recorded  and  held  by  the  defendants.  She  died  on 
the  22d  of  September,  1379.  No  attempt  had  been  made  in 
her  lifetime  to  enforce  the  mortgage,  and,  on  her  decease, 
it  remained  on  record,  an  apparent  lien  upon  her  real  estate, 
which  had  descended  to  the  plaintiffs  as  her  heirs-at-law.  This 
action  was  commenced  on  the  29th  of  September,  1879,  to 
restrain  the  entorcement  of  said  mortgage  and  procure  it  to  be 
canceled  of  record,  on  the  ground  that  its  execution  had  been 
procured  by  duress. 

The  trial  com t  found  that  the  execution  of  the' mortgage 
by  the  said  Babet  Marx  had  been  procured  by  the  defendants 
by  their  threats  and  menaces,  that  unless  she  gave  said  mort- 
gage they  would  cause  herson  to  be  sent  to  the  State  prison  for 
the  offense  of  larceny  and  embezzlement,  which  they  charged 
him  with  haying  committed  against  them  when  in  their  employ, 
and  for  which  he  was  under  arrest  and  indictment  on  their  com 
plaint,  and  about  to  be  tried ;  that  they  stated  to  the  sister  and 
uncle  of  the  prisoner  that  he  could  regain  his  freedom  in  no 
other  way  than  by  the  payment  of  $2,000,  and  that  if  that 
ram  was  not  paid  he  would  certainly  have  to  go  to  State 
prison ;  that,  after  negotiation,  the  defendants  communicated 
to  the  mother  of  the  prisoner,  through  his  sister,  a  statement 
that  he  would  be  sent  to  State  prison  unless  the  mother  would 
pay  $1,000  in  cash  and  give  a  mortgage  for  $1,999  on  the 
premises  in  question,  the  defendants  agreeing  not  to  harass 
her  for  the  said  mortgage  during  her  lifetime ;  that  if  these 
terms  were  complied  with  they  would  release  the  prisoner  if 
in  their  power,  if  not  he  would  be  sent  to  State  prison ;  that 
said  Babet  Marx,  the  mother,  after  a  long  struggle,  consented 


116  Schoeneb  et  al.  v.  LissAtXBB  et  al.  [OcU, 

'  Opinion  of  tbe  Court,  per  Rapallo,  J. 

to  these  terms,  and  executed  the  mortgage  and  paid  the  $1,000 
in  cash  while  under  the  influence  of  fear,  terror,  coercion 
and  duress,  created  by  the  threats  of  the  defendants,  and 
believing  that  they  would  be  carried  into  execution,  and  the 
prisoner  was  immediately  thereafter  discharged  on  his  own 
recognizance. 

On  these  facts  the  court  at  Special  Term  rendered  judgment 
directing  the  cancellation  of  the  mortgage  and  requiring  the 
defendants  to  discharge  it  of  record.  Upon  the  merits,  this 
judgment  is  sustained  by  Bayley  v.  Williams  (4  Gift  638 ; 
affirmed,  L.  R.,  1  H.  L.  Cases,  200) ;  Dames  v.  London,  etc., 
Insurance  Company  (L.  R.,  8  Ch.  Div.  469),  and  is  not  in 
conflict  with  Solinger  v.  Earle  (82  N.  Y.  303),  or  Haynes  v. 
RvM  (102  N.  Y.  372).  The  case  made  by  the  complaint  and 
findings  was  a  proper  one  for  the  removal  of  a  cloud  upon  the 
title  of  the  plaintiffs  to  the  real  estate  which  they  had  inherited 
from  their  mother.  The  mortgage  was  certainly  an  apparent 
lien  upon  their  title,  and  the  facts  which  constituted  their 
defense  to  it  could  only  be  established  by  extrinsic  evidence. 
The  court,  at  General  Term,  reversed  the  judgment  on  the  sole 
ground  that  the  action  was  barred  under  section  382  of  the 
Code,  subdivision  5,  which  applies  a  six  years  limitation  to 
actions  "to  procure  a  judgment  other  than  for  a  sum  of 
money,  on  the  ground  of  fraud,  in  a  case  which,  on  the  31st 
day  of  December,  1846,  was  cognizable  by  the  Court  of  Chan- 
cery," in  which  class  of  cases  the  cause  of  action  is  not  deemed 
to  have  accrued  until  the  discovery  by  the  plaintiff,  or  the 
person  under  whom  he  claims,  of  the  facts  constituting  the 
fraud. 

We  are  of  opinion  that  this  limitation  does  not  apply  to  an 
action,  like  the  present  one,  to  remove  a  cloud  upon  the  title 
to  land.  The  action  is  not  brought  to  recover  the  land,  that 
being  already  in  the  possession  of  the  plaintiffs,  but  to  compel 
the  cancellation  of  an  instrument  to  which  they  have  a  good 
defense,  but  which  constitutes  an  apparent  lien,  and,  so  long 
as  it  remains  outstanding,  injuriously  affects  their  title,  and 
their  defense  to  which,  resting  on  extrinsic  facts  to  be  estab- 
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lished  by  evidence,  may  be  imperiled  by  the  lapse  of  time  and 
the  consequent  loss  of  testimony.  Should  the  defendants  ever 
seek  to  enforce  their  mortgage  the  plaintiffs  could  not,  by  any 
lapse  of  time  be  barred  of  the  right  to  prove  the  facts  which 
constitute  their  defense  to  it,  although  they  might  be  seriously 
embarrassed  in  the  practical  exercise  of  that  right.  It  is  an 
acknowledged  head  of  equity  jurisdiction,  resting  on  these 
grounds,  to  remove  clouds  upon  the  title  to  land,  at  the  suit 
of  the  owner  of  the  fee.  Such  owner  has  a  right  to  invoke 
this  aid  and  to  have  an  apparent,  though  not  real  incumbrance, 
discharged  of  record  at  any  time  while  he  continues  to  be 
owner.  This  right,  as  said  in  some  of  the  authorities,  is  never 
barred  by  the  statute  of  limitations  so  long  as  the  cloud  con- 
tinues to  exist.  (Miner  v.  fieekmcm,  50  N.  Y.  337,  343.) 
The  cause  of  action  is  not  the  creation  of  the  cloud,  but  its  exist- 
ence, its  effect  upon  the  title  of  the  owner,  and  his  right  to  have 
it  removed.  That  is  a  continuing  right  which  endures  as  long 
as  the  occasion  for  its  exercise,  and  is  not  limited  by  any  statute, 
unless  it  be  the  ten  years  limitation  upon  equitable  actions 
not  otherwise  provided  for  (Code,  §  388),  which,  even  if  appli- 
cable, does  not  affect  the  right  of  the  plaintiffs  in  this  case. 
But  a  few  months  more  than  six  years  had  elapsed  after  the 
execution  of  the  mortgage  when  this  action  was  commenced. 
It  was  not  until  the  death  of  Mrs.  Marx,  in  September,  1879, 
that  the  right  of  the  plaintiffs,  as  her  heirs-atJaw,  to  demand 
that  their  land  be  discharged  of  the  apparent  lien  of  the  mort- 
gage, accrued.  After  that  event  and  immediately  before  the 
commencement  of  this  action  the  plaintiffs  demanded  of  the 
defendants  the  execution  of  a  satisfaction-piece  of  the  mort- 
gage, and  they  refused  to  execute  the  same.  The  plaintiffs 
thereupon  promptly  brought  this  action  and  we  think  that 
they  were  entitled  to  the  relief  demanded. 

The  order  of  the  General  Term  should  be  reversed,  and  the 
judgment  entered  at  Special  Term  affirmed,  with  costs. 

All  concur. 

Order  reversed  and  judgment  affirmed. 
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167    470;  Administrator,  etc.,  Appellant. 

"wT  H8l 
171  *  456|  Wbare,  in  an  action  at  law,  a  third  party,  claiming  to  own  the  cause  of  action, 

has  been  brought  in  and  substituted  as  defendant  and  the  original  defend- 
ant has  been  discharged,  on  payment  into  court  of  the  amount  of  the 
demand,  in  pursuance  of  the  provision  of  the  Code  of  Civil  Procedure 
(§  820),  the  action  thereafter  becomes  an  equitable  one,  triable  by  the 
court,  and  neither  party  has  a  right  to  a  trial  by  jury. 
Where,  therefore,  in  such  an  action  the  trial  judge  empanelled  a  jury  and 
submitted  to  them  a  single  question  of  fact,  but  disregarded  their  finding 
and  found  the  fact  the  contrary.  Held,  that  a  judgment  entered  pursuant 
to  the  findings  and  conclusions  of  the  court  was  regular. 

(Argued  June  21, 1887;  decided  October  11,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department  made  November  16, 
1886,  which  reversed  an  order  of  Special  Term  denying  a 
motion  on  the  part  of  the  plaintiff  to  set  aside  a  judgment 
herein  and  the  findings  and  conclusions  of  law  of  the  trial 
court  on  which  the  judgment  was  rendered,  and  which  6et 
aside  said  judgment,  findings  and  conclusions. 

Plaintiff  brought  this  action  originally  against  the  Phoenix 
Mutual  Life  Insurance  Company  upon  a  policy  of  life  insur- 
ance issued  by  that  company.  The  defendant,  upon  an  affida- 
vit showing  that  one  Mosher  claimed  to  own  the  policy  and  to 
be  entitled  to  the  amount  due  thereon,  moved  in  pursuance  of 
section  820  of  the  Code  of  Civil  Procedure  that  said  Mosher 
be  substituted  as  defendant,  and  that  it  be  discharged  on  pay- 
ment of  the  money  into  court.  The  motion  was  granted  and 
Mosher  died  pending  the  litigation  and  his  administrator,  the 
present  defendant,  was  substituted. 

The  cause  was  placed  on  the  circuit  calendar  for  trial. 
When  it  was  called  defendant's  counsel  stated  it  was  an  equity 
case.  The  court  directed  a  jury  to  be  impanelled,  and  on  the 
conclusion  of  the  evidence,  submitted  to  the  jury  one  question 
of  fact  which  they  decided  in  plaintiffs  favor.  Defendant's 
counsel  moved  that  the  verdict  be  6et  aside ;  the  court  granted 
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the  motion  and  found  the  fact  contrary  to  such  verdict,  and 
upon  this,  with 'other  findings  and  conclusions  of  law,  directed 
judgment  for  defendant.  Judgment  Was  entered  accordingly. 
Plaintiff  thereupon  moved  to  set  aside  the  judgment  and 
findings  on  the  ground  that  the  action  was  one  of  law  triable 
by  a  jury. 

Nathaniel  C.  Moak  for  appellant.  Defendant's  motion  to 
set  aside  the  verdict  and  that  the  court  find  the  facts  in  his 
favor  was  proper,  if  the  casq^bras  then  to  be  treated  as  a  trial 
in  equity.  (Carroll  v.  Dimd,  95  N.  Y.  255 ;  Code  of  Civ. 
Pro.,  §§  823,  971, 1003 ;  2  Abb.  Pr.  [N.  S.]  385, 406 ;  Vermilyea 
v.  Palmer,  52  N.  T.  471 ;  Colic  v.  Tift,  47  id.  119 ;  BirdsaU 
v.  Patterson,  51  id.  43-50.)  Not  having  objected  or  excepted 
plaintiff  cannot  insist  no  findings  ought  to  have  been  made. 
{Graham  v.  O'Hem,  24  Hun,  221,  222,  223 ;  Provost  v. 
McEncroe,  102  N.  T.  650.)  The  case  was  in  fact  an  equity 
cause  or  one  not  triable  by  a  jury  as  a  matter  of  right.  (1  Abb. 
Forms,  567;  Watson  v.  Man.  By.,  17  Abb.  [N.  C]  797; 
Code,  §§  419, 420, 1212 ;  Van  Santvoord's  Plead.  [Moak's  ed.] 
358,  359 ;  Wilson  v.  Lawrence,  8  Hun,  593,  595 ;  Cronin  v. 
Oronin,  9  Civ.  Pro.  R.  137 ;  Crawshay  v.  Thornton,  2  Myl. 
&  Cr.  1,  21 ;  3  Reeve's  Eng.  L.  250,  448 ;  Lcmgston  v.  Boyls- 
ton,  2  .Ves.  Jr.  109 ;  Angett  v.  Hodden,  15  id.  245 ;  Glyn  v. 
Due&ury,ll$im.  147;  Cody  v.  Potter, 55  Barb. 463 ;  Barry 
v.  Mut.  L.  Ins.  Co.,  53  N.  T.  536;  Perkins  v.  Trippt,  40 
Ga.  225;  Sleeker  v.  Graham,  2  Edw.  Ch.  647;  Farley  v* 
Blood,  30  N.  H.  363;  Bichards  v.  Salter,  6  Johns.  Ch.  445.) 
A  verdict  on  a  specific  question,  without  a  general  verdict,  in 
an  action  of  law,  is  clearly  unauthorized  and  illegal.  (Code,. 
§§  1185, 1186 ;  Walsh  v.  Bowery,  etc.,  10  Civ.  Pro.  R.  32 ;  Wil- 
cox v.  Hoch,  62  Barb.  509,  511,  512;  Parker  v.  Laney,  58 
'N.  Y.  469.)  Even  if  the  case  were  not  an  equity  suit  it  was 
tried  on  the  theory  that  it  was,  by  assent  of  both  parties,  and 
having  been  so  tried,  neither  party  could  insist  it  was  not  so, 
when  by  so  doing  the  other  might  be  prejudiced  by  such  change 
of  theory.    (Code,  §  1009 ;  Bliss  v.  Bliss,  11  Civ.  Pro.  Rep. 


120  Clark  v.  Mosheb.  [Oct., 


Statement  of  case. 


98;  Carroll  v.  Deimel,  95  N.  Y.  255;  Lewis  v.  MoU,  36  id. 
395 ;  Barlow  v.  Scott,  24  id.  40 ;  Kenny  v.  Apgar,  93  id.  539 ; 
Baird  v.  Mayor,  etc.,  74  id.  386 ;  Greason  v.  Keteltas,  17  id. 
491,  498;  West  Point  Iron  Co.  v.  Reymert,  45  id.  703,  705; 
McKeon  v.  £m,  51  id.  300;  Black  v.  TPftife,  5J.&S.  320; 
Jtfurtha  v.  CW%,  90  id.  372.) 

E.  Countryman  for  respondent.  A  verdict  cannot  be  set 
aside  in  a  case  where  there  is  a  direct  conflict  in  the  evidence 
involving  the  credibility  of  witnesses,  merely  because  the 
judge  or  court  would  have  reached  a  different  conclusion. 
(Baird  v.  Mayor,  etc.,  96  N.  Y.  567 ;  Hettbum  v.  Robinson, 
2  State  Kep.  618 ;  Bagley  v.  Rome,  6  id.  842.)  An  issue  of 
fact  where  the  complaint  demands  judgment  for  a  sum  of 
money  only  must  be  tried  by  a  jury  unless  such  trial  is  waived 
or  a  reference  directed.  (Code  Civ.  Pro.,  §  968 ;  Hun  v.  Cary, 
82  N.  Y.  66, 79.]  The  formal  prayer  of  the  complaint "  for  such 
other  and  further  relief  in  the  premises  as  the  court  may  grant 
does  not  change  the  nature  of  the  action."  (Hale  v.  Omaha 
Bh.,  49  N.  Y.  626,  631 ;  Van  Santvoord's  Plead.  [Moak's  ed.] 
353,  407;  Hudson  v.  Caryl,  44  N".  Y.  553;  Litchfield  v. 
Dezendorf,  11  Hun,  358 ;  Reuben  v.  Joel,  13  N.  Y.  493-498 ; 
Parsons  v.  Redford,  3  Peters,  433 ;  Code  of  Civ.  Pro.,  §§ 
970,  972 ;  Steinberger  v.  McGovern,  56  N.  Y.  12,  20,  21 ; 
Whedoch  v.  Lee,  74  id.  496;  People  v.  A.  &  S.  R.  R.  Co., 
57  id.  162.)  This  action  could  not  have  been  maintained  as  a 
suit  of  interpleader  in  equity  by  the  plaintiff,  prior  to  the  old 
or  new  Code.  (KiUian  v.  EbUnghaus,  110  U.  S.  568,  573; 
Kipp  v.  Babin,  19  How.  [U.  S.]  277,  278 ;  Atkinson  v.  Monks, 
1  Cow.  692 ;  Bedell  v.  Hoffman,  2  Paige,  199 ;  Grand  Chute 
v.  Winegar,  15  Wall.  375 ;  Lewis  v.  Cocks,  23  id.  470.)  The 
question  of  fact  here  was  one  for  the  jury.  {Frank  v.  MuL 
L.  Ins.  Co.,  102  N.  Y.  267,  277,  279 ;  Stevens  v.  Mayor,  etc., 
84  N.  Y.  297;  Hammond  v.  Morgan,  101  id.  180;  Page  v. 
Cameron,  11  Week.  Dig.  478.)  Plaintiff  has  not  waived  her 
constitutional  right,  the  only  issue  of  fact  ul  the  case  having 
been  actually  submitted  to  the  jury  and  she  having  since  per- 
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sistently  protested  against  every  effort  and  proceeding  to  inter- 
fere with  the  verdict.  A  party  cannot  be  deprived  of  such  a 
right  by  such  a  technicality.  (People  v.  A.  <&  S.  H.  JR.  Co., 
57  K  Y.  162 ;  Wheelock  v.  Lee,  74  id.  496.)  Neither  party 
is  now  permitted  to  take  advantage  of  any  informality  in  the 
manner  of  submitting  the  case  to  the  jury,  or  any  informality 
of  the  verdict,  no  objection  having  been  taken  at  the  trial. 
(Carr  v.  Carr,  52  N.  Y.  251 ;  Jones  v.  Brooklyn  Ins.  Co., 
61  id.  79.) 

Rapallo,  J.  If  the  counsel  for  the  defendant  was  right  in 
the  position  which  he  took,  at  the  Circuit,  that  this  was  an 
equity  case  triable  by  the  court,  the  practice  adopted  by  the 
trial  judge  in  empanelling  a  jury  and  submitting  to  it  a  single 
question  of  fact,  to  be  answered  in  the  affirmative  or  negative, 
was  correct.  The  judge  was  also  right  in  holding  that  he  had 
the  power  to  disregard  the  finding  of  the  jury  on  the  question 
thus  submitted,  and  to  find  the  fact  the  contrary  way ;  and  the 
judgment  for  the  defendant  entered  pursuant  to  his  findings 
and  conclusions  was  regular.  (Carroll  v.  Deimd,  95  N.  Y.  255.) 

The  court  at  General  Term  held,  on  the  motion  to  set  aside 
that  judgment,  that  the  action  was  one  at  law,  for  the  recovery 
of  money  only,  in  which  the  plaintiff  was  entitled  to  a  trial  by 
jury ;  that  the  judge  consequently  had  no  power  to  disregard 
the  verdict  and  substitute  his  own  findings,  and  that  the  judg- 
ment entered  thereon  was  irregular. 

We  are  of  opinion  that  the  trial  judge  was  right  in  holding, 
as  claimed  by  the  defendant,  that  the  action  was  of  an  equit- 
able nature  and  triable  by  the  court.  The  plaintiff  had  no 
right  of  action  at  law  against,  the  defendant,  and  did  not  seek 
to  recover  any  money  from  him.  The  money  in  controversy 
was  in  court,  having  been  paid  into  court  by  a  third  party,  the 
Phoenix  Mutual  Life  Insurance  Company,  under  an  order  made 
on  the  application  of  that  company  pursuant  to  section  820  of 
the  Code.  The  plaintiff  had  brought  an  action  at  law  against 
the  company  upon  a  policy  of  insurance  and  the  company, 
Sickels— Vol.  LXIL       16 


122  Sloane  w.  Stevens.  [Oct., 

Statement  of  case. 

i 

admitting  its  liabilities  on  the  policy,  set  up  that  the  defendant's 
intestate  also  claimed  the  amount  of  the  policy,  and  by  this 
proceeding  in  the  nature  of  a  bill  of  interpleader,  on  payment 
of  the  fund  into  court,  the  plaintiff  was  required  to  substitute 
the  defendant's  intestate  as  defendant,  and  the  object  of  this 
action  was  to  determine  the  conflicting  claims  of  the  plaintiff 
and  the  defendant  to  the  fund  in  court.  Neither  party  had 
any  right  of  action  at  law  against  the  other,  but  by  this  equit- 
able proceeding,  authorized  by  the  Code,  the  Insurance 
Company,  against  whom  both  claimed  a  legal  cause  of  action, 
was  discharged,  and  they  were  brought  together  to  litigate  the 
question  which  of  them  had  the  better  right  to  the  fund  in 
controversy.  No  right  of  trial  by  jury  ever  existed  in  such  a 
case. 

The  order  of  the  General  Term  should  be  reversed  and  that 
of  the  Special  Term  affirmed  with  costs. 

All  concur,  except  Peckham,  J.,  not  sitting. 

Ordered  accordingly. 


Eliza  M.  Sloane,  Respondent,  v.  Calvin  Amoby  Stevens, 

Appellant. 

The  will  of  O'C,  contained  various  devises  and  bequest*  to  different 
parties,  and  also  this  clause :  "  I  hereby  release  all  claims  or  demands 
which  I  may  have  at  my  death  against  any  person  or  persons  named  in 
this  will."  At  the  time  of  the  execution  of  the  will  the  testator  was  con- 
ducting, as  counsel,  a  litigation  for  defendant;  the  latter  was  not  named 
in  the  will.  At  the  close  of  the  will  the  testator  revoked  all  former 
"wills  and  codicils."  By  a  codicil,  subsequently  executed,  which  the 
testator  described  therein  as  the  "  first  codicil  to  his  last  will,"  he  released 
three  persons  named  from  all  claims  against  them.  Two  of  these  were 
named  in  the  will;  one  was  not.  Immediately  following  this  was  a  pro- 
vision giving  to  defendant,  whom  he  described  as  his  "faithful  and 
honorable  friend,"  all  books,  papers,  etc.,  relating  to  the  claim  in 
litigation.  In  an  action  to  recover  'for  legal  services  rendered  by  the 
testator  in  said  litigation  held,  that  defendant  was  not  released  from  lia- 
bility by  the  said  provision  of  the  will. 
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The  general  rule  that  a  will  and  codicil  are  to  be  taken  and  construed 
together  as  constituting  one  testamentary  act,  does  not  apply  where  any- 
thing appears  in  the  instrument  showing  that  the  word  "  will "  was  not 
intended  to  cover  or  embrace  the  codicil. 

(Argued  June  21,  1887;  decided  October  11,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York  made  February  7,  1887, 
which  affirmed  an  interlocutory  judgment  overruling  a 
demurrer  to  the  complaint  herein. 

This  action  was  brought  by  plaintiff  as  assignee  of  the 
executors  of  Charles  O'Conor,  deceased,  to  recover  for  pro- 
fessional services  rendered  by  him  as  counsel  for  defendant  in 
what  was  known  and  described  as  the  "  Tennessee  Bond  Cases." 

The  complaint  set  forth  the  will  of  O'Conor  and  a  codicil 
thereto,  alleged  the  rendition  of  the  services  and  non-payment 
therefor. 

The  demurrer  was  based  upon  the  ground  that  in  and  by 
the  will  defendant  was  released  from  all  liability. 

The  material  portions  of  the  will  and  codicil  are  set  forth 
in  the  complaint. 

John  C.  F.  Gardner  for  appellant.  The  original  will  and 
codicil  together  make  one  last  will,  in  the  same  manner  as  if 
the  original  will  were  written  anew,  embodying  the  codicil, 
and  then  the  whole  executed  anew.  (  Wash  burn  v.  Sewett,  4 
Mete.  66;  Sherer  v.  Bishop,  4  Brown's  Ch.  55;  Byne  v. 
Curry,  2  Cr.  &  M.  603 ;  4  Thyrwhitt's  Exch.  479 ;  Day 
v.  Croft,  4  Beav.  561 ;  Doe  dem.  York  v.  Walker,  12  M.  &  W. 
591, 599 ;  1  Williams  on  Exrs.  [6th  Am.  ed.]  225 ;  1  Redf.  on 
Wills  [4th  ed.]  368 ;  1  Eedf .  on  Wills,  chap.  8,  §  6 ;  Perkins 
v.  Micklethwaite,  1  P.  Wms.  274.)  The  codicil  operates  as 
its  republication,  and  all  of  the  will  is  presumed  to  be  in  the 
mind  of  the  testator  at  the  execution  of  the  codicil.  CI  Jarman 
on  Wills  [5th  Am.  ed.]  364 ;  Payne  v,  Payne,  18  Cal.  291  ; 
Jones  v.  Shewmaker,  35  Ga.  151 ;  Duncan  v.  Duncan,  23 
HI.  364 ;  BeaU  v.  Cunningham,  3  B.  M.  [Ky.]  390 ;  Arm- 
strong v.  Armstrong,  14  id.  338 ;  4  Dane's  Abridg.  chap.  127, 
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art.  1,  §  11,  p.  550;  Raven  v.  Foster,  14  Pick.  534;  Wash- 
burn v.  Sewell,  4  Mete.  63  ;  Brimmer  v.  Sohier,  1  Cush.  118 ; 
Tilden  v.  Tilden,  13  Gray,  103 ;  Hosea  v.  Jacobs,  98  Mass. 
65 ;  Snow  v.  Foley,  119  id.  102 ;  BrowneU  v.  Be  Wolf,  5 
Mason  [Me.]  486;  Van  Cortland  v.  Klpp,  1  Hill,  590;  Westr 
cott  v.  Cody,  5  Johns.  Ch.  343 ;  Lynch  v.  Prendergast,  67 
Barb.  [S.  C]  504;  Ilowland  v.  £fo  Theo.  Sem.,  5  K  Y.  193 ; 
Van  Alstyne  v.  Van  Alstyne,  28  id.  375 ;  Murray  v.  Oliver, 
6  Ired.  Eq.  [N.  C]  55 ;  Collier  v.  6M&*r'*  JEer*.  3  O.  St.  369 ; 
Cole  v.  Smithy  4  Penn.  St.  376 ;  Smith  v.  Puryear,  3  Heisk. 
706 ;  E.  S.  chap.  3,  §  3,  p.  59 ;  Umen  v.  Foster,  14  Pick.  534, 
547 ;  Washburn  v.  Sewell,  4  Mete.  63 ;  Gray  v.  Sherman,  5 
Allen,  198.)  Mr.  O'Conor's  intention  to  release  Mr.  Stevens 
can  only  be  negatived  by  the  contents  of  the  codicil,  showing 
by  internal  evidence,  not  that  such  intention  had  no  existence, 
but  that  a  contrary  intent  was  entertained.  {Cote  v.  Smith, 
supra;  1  Eedf.  on  Wills  [4th  ed.]  368.)  In  collecting,  the 
intention  of  the  testator  courts  are  bound  by  precedent  and 
authorities  in  point  and  upon  identity  of  language,  they  are 
rather  to  follow  settled  authority  than  conjectural  interpreta- 
tion.   (Myers  v.  Eddy,  47  Barb.  263.) 

Albert  G.  McDonald  for  respondent.  The  dispositions 
made  by  a  will  are  not  to  be  disturbed  by  a  codicil  further 
than  is  necessary  in  order  to  give  effect  to  the  testator's  inten- 
tion in  fact ;  and  the  will  is  affected  only  so  far  as  there  is 
repugnancy  between  it  and  the  codicil,  while  in  all  other  res- 
pects the  purpose  and  intent  of  the  testator  manifested  in  the 
will  are  deemed  to  be  unchanged.  (Pierpont  v.  Patrick,  53 
N.  Y.  595.)  Where  a  testator  expresses  in  the  codicil  a  determ- 
ination to  alter  his  will  in  one  particular,  he  thereby  negatives 
by  implication,  any  intention  to  alter  it  in  any  other  respect. 
(Quincy  v.  Rogers,  9  Cush.  296;  Wetmore  v.  Parker,  52 
N.  Y.  462 ;  Alsop's  Appeal,  9  Penn.  St.  374,  381 ;  Ropwood 
v.  Ropwood,  7  H.  L.  C.  740;  5  Jurist  [N.  S.]  897;  Garrett 
v.  Garrett,  2  Strob.  Eq.  [S.  C]  283 ;  Gold  v.  Judson,  21 
Conn.  616 ;  Abney  v.  Miller,  2  Atk.  593 ;  Blundett  v.  Mead, 
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1  Madd.  433;  All  S.  CoU.  v>  Coddington,  1  P.  Wme.  597; 
Cole  v.  Scott,  16  Sim.  259;  1  McN.  &  G.  517;  Dayton  on 
Surr.  145 ;  StillweU  v.  Mailerah,  20  L.  J.  R.  [K  S.]  Ch.  356 ; 
5  Eng.  L.  &  Eq.  Rep.  185.) 

Finch,  J.  One  would  hardly  have  expected  that  the  will  of 
so  eminent  and  able  a  lawyer  as  the  late  Charles  O'Conor  would 
come  before  us  for  construction,  and  present  a  question  quite 
debatable  and  involving  some  difficulty.  He  made  his  will, 
about  wliich  as  it  stood  at  the  date  of  its  execution  there  was  no 
ambiguity,  and  which  had  the  clearness  and  precision  we*  were 
certain  to  anticipate.  But  fifteen  months  later,  and  about  two 
weeks  before  his  death,  he  made  and  executed  a  codicil  which 
creates  a  serious  difficulty,  and,  if  drawn  by  him  or  at  his 
verbal  dictation,  may  have  some  explanation  in  his  failing 
health.  By  the  terms  of  the  will  he  released  in  its  sixth  clause 
certain  of  his  debtors,  conveying  his  purpose  in  the  following 
language :  "  I  hereby  release  all  claims  or  demands,  which  I 
may  have  at  my  death,  against  any  person  or  persons  named  in 
this  will."  In  the  codicil  which  he  executed,  his  attention 
was  again  drawn  to  his  debtors,  and  his  duty  or  pleasure  as  it 
respected  their  indebtedness  to  him,  for  its  fourth  clause  pro- 
vides: "to  Francis  C.  Barlow,  Samuel  Ward  and  Edmund 
Elmendorf,  Jr.,  respectively,  I  give  any  sums  of  money  in 
which  any  of  them  may  chance  to  stand  indebted  to  me  at  the 
time  of  my  death.  Notes,  if  found,  etc.,  to  be  canceled  and 
delivered  up."  Immediately  following  this  is  the  provision  out 
of  which  the  present  controversy  has  arisen  and  which  reads 
thus :  "All  books,  papers,  duplicates,  etc.,  having  any  relation  to 
the  Tennessee  bondholders'  claims  I  give  to  my  faithful  and  hon- 
orable friend,  C.  Amory  Stevens,  to  use  in  his  discretion."  The 
representatives  of  O'Conor  have  sued  Stevens  to  recover 
$50,000  for  legal  services  of  their  testator,  in  the  case  referred 
to.  The  complaint  sets  out  the  will  and  codicil  in  full,  and  a 
schedule  of  the  services  claimed,  which  ante-dated  both  the 
will  and  the  codicil,  except  the  last  item  which  is  earlier  than 
the  codicil  by  about  a  month.     The  defendant  has  demurred, 
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insisting  that  by  the  terms  of  the  will  he  is  released  and  dis- 
charged from  all  liability.  We  cannot,  therefore,  stray  outside 
of  or  beyond  the  allegations  of  the  pleading.  If  there  be 
extrinsic  facts  bearing  upon  the  construction  of  the  will  and 
codicil,  they  are  not  now  before  us,  and  we  must  treat  the  case 
as  if  there  were  none  material  or  admissible  and  be  guided 
only  by  the  words  of  the  testator.  The  dispute  turns  upon 
the  meaning  of  the  phrase,  "  in  tliis  will,"  and  seeks  to  evolve 
the  sense  in  which  it  was  used.  The  appellant  argues 
that  the  will  included  the  codicil,  and  the  two  instruments 
together  constituted  one  testamentary  act ;  that  the  execution 
of  the  codicil  was  a  republication  of  the  will  as  of  that  date, 
and  the  two  instruments  are  to  be  read  together  as  if  their 
provisions  had  all  been  embodied  in  one,  then  for  the  first 
time  executed,  and  that  the  testator  thoroughly  knew  the 
rule  and  appreciated  its  force,  and  must  be  assumed  to  have 
intended  when  he  released  those  "named  in  this  will"  to 
have  intended  to  release  also  those  named  in  any  codicil  which 
might  thereafter  be  executed,  and  become  part  and  parcel  of 
the  testamentary  act.  There  is  abundance  of  authority  estab- 
lishing the  general  rule,  (Sherer  v.  Bishop,  4  Brown's  Ch.  Rep. 
55 ;  Doe  v.  Walker,  12  M.  &  W.  591 ;  Washburn  v.  SewaU,  4 
Mete.  63 ;  Van  Cortlandt  v.  Kip,  1  Hill,  590 ;  Caulfidd  v. 
Svttivan,  85  N.  Y.  153) ;  and  if  it  stood  without  limitation  it 
would  go  far  to  justify  the  contention  of  the  appellant.  But 
while  the  word  "  will "  may  and  often  does  cover  codicils  after- 
wards made,  and  embrace  the  entire  testamentary  act,  it  never- 
theless, as  frequently  and  more  naturally  is  descriptive  of  the 
particular  instrument  as  distinguished  from  that  other  and 
different  instrument  denominated  a  codicil.  Where  both 
instruments  exist,  however  in  the  end  and  for  many  purposes 
they  may  constitute  one  testatmentary  act,  they  are  nevertheless 
properly  described,  the  one  as  a  will  and  the  other  as  a  codicil, 
and  those  are  appropriate  words  to  discriminate  and  distinguish 
between  them.  In  such  case  a  testator  may  mean  by  the 
phrase  "  this  will "  the  instrument  as  first  prepared  and  not  as 
subsequently  modified  by  a  codicil ;  and  since!  in  questions 
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of  construction,  the  intention  of  the  testator  is  to  govern,  it 
becomes  necessary  to  determine  in  which  sense  he  used  the 
word.  It  has,  therefore,  been  decided  that  the  word  "will" 
does  not  cover  or  embrace  the  codicil  where  anything  appears 
to  show  that  it  was  not  intended  to  do  so.  {FvUer  v.  Hooper, 
2  Ves.  Sr.  333 ;  Cole  v.  Scott,  19  L.  J.  R.  [K  S.]  63 ; 
Pierpont  v.  Patrick,  53  N.  Y,  591 ;  Wetmore  v.  Parker,  52 
K.  Y.  450, 463.)  These  cases  show  the  distinction  between  the 
will  as  a  final  testamentary  act  and  the  will  as  an  instrument 
distinguished  from  another  instrument  called  a  codicil ;  and 
show  that  the  former  instrument  will  speak  from  its  own  date, 
and  not  from  the  death  of  the  testator,  where  such  an  intent  is 
manifest. 

The  testator  seems  to  have  had  in  mind  this  distinction,  and 
discriminated  between  the  two  instruments.  At  the  close  of 
the  will  he  formally  revokes  all  previous  "  wills  and  codicils." 
He  treats  the  two  or  more  instruments  not  as  together  consti- 
tuting wills  and  revocable  by  that  name,  but  as  separate  and 
distinct  instruments,  and  revokes  not  one  but  each,  and  by  their 
appropriate  and  usual  designation.  The  release  which  he  gave 
came  at  the  close  of  the  will,  and  after  he  had  named  all  to 
whom  it  was  to  apply.  There  can  be  no  doubt  that,  when  he 
executed  the  will  in  which  Stevens  was  not  named,  he  did  not 
then  mean  to  release  the  latter.  If  he  subsequently  formed  a 
different  intention  we  should  expect  to  see  it  manifested.  The 
failure  to  do  so  becomes  more  significant  when  we  observe 
that  he  describes  the  codicil  by  that  appropriate  name  saying : 
"  This  is  Charles  O'Conor's  first  codicil  to  his  last  will  and 
testament.  This  instrument  made  and  signed  April  28, 1884." 
Words  of  release  are  absent  as  to  Stevens  although  present  as 
to  others.  Ward  was  not  named  in  the  will  and  so  was  released 
in  the  codicil.  Stevens  was  not  named  in  the  will  nor  released 
in  the  codicil.  Barlow  and  Elmendorf  were  named  in  the 
will  and  so  discharged,  but  were  again  named  in  the  codicil 
and  again  formally  released.  The  appellant  seeks  to  give  a 
reason  for  this  beyond  f orgetf ulness  on  the  one  hand,  or  abund- 
ant caution  on  the  other.    He  says  the  reason  for  the  clause 
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was  to  require  the  delivery  up  and  cancellation  of  notes,  etc., 
held  against  Barlow  and  Elmendorf.  But  that  provision  is 
merely  incidental  and  does  not  account  for  the  words  of  release 
which,  as  to  these  two  persons,  were  needless.  To  make  the 
surrender  of  evidences  of  debt  the  motive  of  the  clause  is  to 
elevate  the  incident  to  the  place  of  the  principal,  or  seize  upon 
a  casual  and,  perhaps,  needless  remark  as  the  key  of  an  argu- 
ment or  the  doctrine  of  a  judgment.  Precisely  why  the  two 
legatees  already  released  by  the  will  were  released  by  the  cod- 
icil it  is  not  easy  to  determine ;  but  the  materiality  of  the  clause 
lies  mainly  in  the  fact  that  the  attention  of  the  testator  was 
drawn  to  the  case  of  his  debtors,  and  so  strongly  drawn  as  to 
induce  a  repetition,  and,  nevertheless,  in  the  next  clause  Stevens 
is  named  but  without  words  of  release. 

An  examination  of  that  clause  indicates  a  very  distinct  and 
definite  purpose.  In  the  progress  of  the  Tennessee  case  the 
testator  had  doubtless  accumulated  important  and  material 
papers,  his  own  briefs  and  memoranda  being  of  great  utility 
and  value  to  his  client.  Mr.  O'Conor  had  a  lien  upon  all  these 
papers  for  his  compensation  and  probably  realized  that  after 
his  death  his  representatives  might  withhold  them  from  a  suc- 
cessor until  the  debt  was  paid  or  secured.  But  this  step  might 
be  very  troublesome  and  injurious  to  Stevens.  The  appeal  to 
the  Federal  Court  of  last  resort  was  approaching  argument, 
and  the  prompt  possession  of  the  papers  might  be  very  import- 
ant to  the  litigant  deprived  of  his  counsel,  by  death.  The ' 
testator  had  great  confidence  in  Stevens,  and  so  he  gave  the 
papers  to  him,  thereby  waiving  his  lien  and  calling  his  client 
"  my  faithful  and  honorable  friend."  His  meaning  seems  to 
have  been  that  he  could  trust  Stevens  to  make  a  fair  and  honor- 
able settlement  without  the  coercion  of  a  lien  and  the  with- 
holding of  books  and  papers,  and  so  the  testator  directed  that 
course  to  be  pursued.  Of  course  this  was  a  needless  precau- 
tion if  the  debt  was  released  for  the  lien  would  fall  with  it, 
and  the  naked  surrender  of  the  Hen  carries  an  implication  of 
a  purpose  to  retain  the  debt. 

Recurring  now  to  the  will,  certain  portions  of  it  become 
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important.  The  release  is  of  persons  named  in  "  this  will ; " 
not  "  in  my  will "  as  might  have  been  the  expression  if  the 
testator  looked  forward  to  codicils  naming  others,  but  in  this 
will ;  that  is,  in  the  will  which  I  now,  on  this  day,  make.  At 
that  date  a  large  part  of  the  debt  of  Stevens  had  accrued. 
The  testator  knew  him  as  one  of  his  debtors  and  plainly  then 
intended  not  to  release  or  discharge  him.  The  persons  to  be 
discharged  were  identified  by  the  phrase  "named  in  this 
will ; "  not  in  some  other  will  or  codicil  to  be  possibly  there- 
after made,  but  named  in  that  will  and  so  then  and  there 
identified.  That  was  the  clear  and  certain  construction  of  the 
words  "  in  this  will "  when  it  was  executed,  and  that  meaning 
and  legal  effect  cannot  be  changed  by  the  codicil  unless  the 
codicil  shows  an  intent  to  make  the  change.  This  codicil  does 
not.  Its  intent  points  in  the  contrary  direction.  Its  purpose 
was  other  and  different.  Our  conclusion,  therefore,  is  in  har- 
mony with  that  of  the  courts  below. 

The  order  should  be  affirmed,  with  costs,  but  with  leave  to 
the  defendant,  upon  payment  of  costs,  to  withdraw  his  demur- 
rer and  serve  an  answer  within  twenty  days  from  the  entry  of 
judgment. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Order  affirmed. 


Robert  L.  Day  et  al.,  Respondents,  v.  The  Ogdenbbubgh 
and  Lake  Champlain  Railroad  Company,  Appellant, 
and  others. 

In  this  State  and  in  Vermont  a  railroad  corporation  by  omitting  to  perform 
a  duty  imposed  upon  it  by  its  charter  does  not,  ipso  facto,  and,  in  the 
absence  of  words  in  the  charter  making  such  non-compliance  a  limitation 
upon  the  original  grant  of  power,  lose  its  corporate  character;  to  dissolve 
the  corporation  there  must  be  a  judicial  proceeding  and  judgment 
declaring  the  forfeiture. 

Where  a  railroad  corporation  is  authorized  to  lease  the  roads  of  other  simi- 
lar corporations  it  may,  in  the  absence  of  any  statutory  limitation,  lease 
a  road  operated  in  and  under  the  laws  of  another  State  unless  the  law  of 
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A  corporation  organized  under  the  General  Railroad  Act  has  power  under 
the  act  of  1889  (Chap.  218,  Laws  of  1839),  to  contract  "  with  any  other 
railroad  corporation  "  for  the  use  of  its  road  in  any  manner  not  "  incon- 
sistent with  the  provision  of  the  charter  "  of  such  other  corporation. 

By  act  of  the  legislature  of  Vermont,  passed  in  October,  1872,  the  L.  V. 
E.  R.  R.  Co.,  was  created  to  build  a  railroad  between  points  specified. 
The  act  declared  that:  "  If  said  corporation  shall  not  within  ten  years 
from  the  approval  of  this  act  commence  the  construction  of  said  railroad 
then  said  corporation  shall  be  dissolved."  The  road  was  not  constructed 
within  ten  years,  but  was  thereafter  built  under  an  agreement  between 
said  corporation,  the  defendant,  the  O.  &  L.  C.  R.  R.  Co.,  and  other 
parties,  and  was  leased  to  defendant.  In  an  action  by  holders  of  certain 
bonds  issued  by  defendant  among  other  things,  to  restrain  it  from  carry- 
ing out  the  provisions  of  the  lease,  on  the  ground,  among  others,  that  the 
L.  V.  E.  R.  R.  Co.,  by  its  omission  to  commence  the  construction  of  its 
road  within  the  time  prescribed,  lost  power  to  do  a  corporate  act  and 
its  existence  ended,  held,  that  non-compliance  with  the  requirement  did 
not  of  itself  work  a  dissolution  of  the  corporation. 

In  re  B.  W.  &  JV.  R.  Co.  (72  N.  Y.  245);  8.  C.  (75  N.  Y.  335);  B.  8.  T. 
Co.  v.  City  of  B.  (78  N.  Y.  525)  distinguished. 

It  was  provided  in  and  by  the  said  agreement  that  the  L.  V.  E.  R.  R.  Co., 
should  issue  so  many  of  its  first  mortgage  bonds,  not  exceeding  a  sum 
specified,  as  should  be  sufficient  to  construct  its  road;  that  these  should 
be  purchased  by  the  parties  to  the  agreement,  other  than  the  two  cor- 
porations, and  defendant  agreed  when  the  road  was  completed  to  take 
a  lease  of  It  on  terms  and  conditions  specified  ;  after  the  completion 
of  the  road  a  lease  was  executed  as  agreed.  By  the  terms  of  the  lease 
defendant  agreed  to  equip,  maintain  and  operate  the  demised  road  as  a 
part  of  its  line,  to  pay  taxes  assessed  thereon  and  certain  other  expenses, 
and  to  pay  at  maturity  the  principal  and  interest  of  the  bonds;  also,  that 
the  whole  gross  earnings  of  the  demised  road  should  be  used  and  applied, 
first,  to  pay  the  interest  accruing,  and  second,  for  the  creation  of  a  sink- 
ing fund  for  the  payment  of  the  principal  of  the  bonds.  Held,  that  the 
agreement  and  lease  were  within  the  power  of  the  two  corporations  to 
make  and  were  valid. 

The  bonds  held  by  plaintiffs  were  "income  mortgage  bonds"  issued  by 
defendant  under  a  special  act  passed  in  1880  (Chap.  73,  Laws  of  1880). 
Only  the  principal  of  these  bonds  was  secured  by  the  mortgage,  the  pay- 
ment of  interest  was  subject  to  the  condition  that  "  the  net  earnings  of  the 
railroad  and  other  property  of  the  company  for  each  period,"  i.  e.,  each 
year,  should  be  sufficient  to  pay  it;  the  amount  of  net  earnings  for 
each  period  to  be  determined  by  defendant's  board  of  directors,  by  the 
coupons,  the  company  promised  to  pay  the  sum  named,  "or  so  mucn 
thereof  as  its  net  earnings  for  the  year  then  ending,  according  to  the  terms 
of  the  bond,  win  pay."    The  property  mortgaged  included  all  the  prop- 
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erty,  franchise,  income  and  profits,  and  all  "  privileges,  rights/'  etc.,  and 
all  rolling  stock  and  other  property  "now  owned,  or  hereafter  to  be 
owned,  or  acquired  by  said  company."  By  the  terms  of  the  mortgage  it 
was  made  subject  to  the  right  of  the  mortgagor  "  to  retain  the  free  and 
uncontrolled  use,  enjoyment,  possession  and  management "  of  the  mort- 
gaged property,  so  long  as  no  default  was  made  in  payment,  in  accordance 
with  the  terms  of  the  bonds.  The  mortgage  stated  that  it  was  given 
primarily  to  secure  certain  bonds  described  as  "first  consolidated  mort- 
gage bonds  of  the  company,"  and  secondarily  the  payment  of  the  principal 
but  not  the  interest  of  the  "  income  mortgage  bonds."  It  was  also  fur- 
ther provided  that  whenever  the  mortgagor  acquired  any  franchises,  or 
"  property  or  interests  of  any  name  or  nature,  for  the  use  of  or  in  connec- 
tion with  its  railroad,"  they  should  be  held  subject  to  the  lien  of  the  mort- 
gage. It  was  claimed  on  behalf  of  plaintiffs  that  the  income  of  defendant 
was  charged  with  the  payment  of  plaintiffs'  bonds  and  could  not  be  applied 
upon  any  contract  subsequently  entered  into  until  the  charge  was  extin- 
guished; that  the  net  earnings  were  insufficient  to  meet  the  accruing 
interest  on  the  income  bonds,  and  if  diverted  for  the  purpose  of  carrying 
out  the  lease  would  be  absorbed.  Held,  that,  so  far  as  the  interest  was 
concerned,  plaintiffs  were  simply  contract  creditors,  having  no  lien,  or  right 
other  than  to  have  it-paid  out  of  the  proper  fund,  %.  e.,"  the  net  earnings; " 
that  the  power  of  the  company  to  change  the  condition  of  the  road  by 
additions,  extensions,  or  improvements  consistent  with  the  purposes  of 
its  incorporation,  was  not  restricted  by  the  provisions  referred  to;  that 
the  parties  contemplated  a  line  of  active  and  efficient  railroad,  managed 
in  the  usual  manner  according  to  the  discretion  of  defendant's  directors, 
not  one  in  suspense  or  liquidation;  and  that,  therefore,  the  directors  had 
the  right  to  use  the  earnings  of  the  corporation  for  such  improvements  or 
other  lawful  purposes  in  its  business  as  they  might  think  best,  and 
plaintiffs  were  not  entitled  to  maintain  the  action. 

(Argued  June  23,  1887;  decided  October  11,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  December  2,  1886,  which  affirmed  an  interlocutory  judg- 
ment in  favor  of  plaintiffs,  entered  upon  an  order  overruling  a 
demurrer  to  plaintiffs'  complaint. 

This  action  was  brought  by  plaintiffs,  as  owners  of  certain 
bonds  issued  by  defendant,  the  Ogdensburgh  and  Lake  Cham- 
plain  Railroad  Company,  known  as  "  income  mortgage  bonds," 
on  their  own  behalf  and  that  of  owners  of  other  like  bonds  to 
restrain  said  defendant  from  using  its  net  earnings  for  the 
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purpose  of  carrying  out  the  terms  of  a  lease  executed  to  it  by 
the  Lamoile  Valley  Extension  Railroad  Company,  by  paying 
bonds  issued  by  that  company  and  for  an  accounting  for 
moneys  already  so  paid. 

The  material  facts  stated  in  the  complaint  are  set  forth  in 
the  opinion. 

Denis  CP  Brien,  D.  G.  Griffin  and  Louis  Hasbrouck  for 
appellant.  The  lease  is  within  the  powers  of  the  contracting 
corporations.  (Vt.  R.  S.  §  3303 ;  34  Vt.  1 ;  Story  on  Conf.  of 
Laws  [8th  ed.],  175,  §  106,  note  a.)  The  Laws  of  1839,  chapter 
218,  confer  power  upon  railroad  corporations,  not  only  to 
acquire,  but  also  to  transfer  to  other  railroad  corporations  by 
lease,  the  exclusive  right  to  use  and  enjoy  the  property  and 
privileges  of  the  lessor  in  such  contract.  (  Woodruff  v.  Erie 
R.  Co,,  93  K  Y.  609-616;  46  id.  644;  54  How.  Pr.  183; 
35  Hun,  226;  Abb's  Pr.  [N.  S.]  16,  249;  4  Hun,  268,  712; 
63  N.  Y.  176 ;  Arnot  v.  K  R.  Co,,  5  Hun,  608 ;  In  re  JST.  Y. 
L.  &  W.  R.  R.  Co.,  35  Hun,  220 ;  99  K  Y.  12 ;  93  id.  615 ; 
Stewart  v.  L.  V.  R.  R.  Co.,  38  N.  J.  505  ;  Sturges  v.  Knapp, 
31  Yt.  1 ;  33  id.  486 ;  36  id.  439  ;  In  re  SUUn  Island  R.  R. 
Co.,  103  X.  Y.,  251 ;  Penn.  Co,  v.  St.  L,  <&  T.  Co.,  118  U.  S. 
290  ,P.dkC  R.  R.  Co.  v.  C,  cfe  C.  Co.,  8  Biss.  C.  Ct.  456.)  The 
assent  of  the  stockholders  of  respective  companies  to  the  lease, 
was  not  necessary.  (2  Redf .  on  R'ys,  112.)  To  the  agreement 
under  consideration,  no  single  corporator  of  either  company 
having  ever  been  heard  to  object,  and  the  agreement  having 
been  performed  by  the  execution  of  the  lease,  it  has  been  per- 
fectly ratified  and  validated  as  against  the  corporators  and  the 
companies  themselves ;  much  more  so  as  against  strangers  to 
the  corporation  like  the  plaintiffs,  who  were  never  qualified  to 
raise  the  question.  (Olcott  v.  Tioga  R.  R.  Co.,  27  N.  Y.  546.) 
The  preliminary  agreement  and  the  lease  are  not  in  effect  an 
undertaking  by  the  Ogdensburg  and  Lake  Champlain  Railroad 
Company,  to  furnish  funds  to  build  a  road  in  Vermont.  (T.  & 
C.  R.  R.  Co.  v.  Spencer,  42  Hun,  496 ;  Wetwhane  v.  N.  C. 
£  S.  L.  R,  R.  Co.,  4  N.  Y.  541 ;  V.  &  C  R.  Co.  v.  V.  C  A\ 
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Co.,  34  Vt.  1 ;  Durfee  v.  Old  C.  R.  R.  Co.,  5  Allen  [Mass.], 
230 ;  Stewart  v.  L.  I.  R.  R.  Co.,  102  JS".  Y.  601.)  The  alleged 
omission  of  the  Lamoile  Valley  Extension  Company  to  begin 
the  construction  of  its  road  within  ten  years  did  not  affect  a 
dissolution  of  the  corporation.  (Angel  &  Ames  on  Corp. 
§  777 ;  People  v.  Manhattan  Co.  Bk.,  9  Wend.  351 ;  In  re 
Newtown  R.  Co.,  72  N.  Y.  245 ;  75  id.  335 ;  Brooklyn  S.  T. 
Co.  v.  City  of  Brooklyn,  78  id.  529;  Vt.  &  C.  R.  R.  Co.  v. 
C.  V.  R.  R.  Co.,  34  Vt.  55.)  The  lease  does  not  provide  for 
a  violation  of  the  provisions  of  the  income  bonds  of  the 
Ogdensburg  &  Lake  Champlain  Railroad  Company.  (Jones 
on  Ry.  Secur.  §§  114-120,  316;  Gal.  R.  R.  Co.  v.  Cowdrey, 
11  Wall.  459,  482,  483 ;  Wood  on  Railroads,  §  464,  note  6 ; 
Daw  v.  R.  R.  Co.,  20  Fed.  Rep.  768;  Gilnurn  v.  III. 
<fe  Miss.  Tel.  Co.,  91  U  S.  617;  94  U.  S.  798;  107  Mass. 
1 ;  St.  John  v.  K  R.  Co.,  22  Wall.  136.)  The  rents  for  the 
year  accruing  under  leases  taken  by  the  company  after  the 
issuing  of  the  preferred  stock  were  properly  paid.  (  Wcvrren 
v.  King,  108  U.  S.  389;  Perkins  v.  Depford  P.  Co.,.  18 
Simmons,  277;  Nickerson  v.  Erie  Ry.  Co.,  119  U.  S. 
296 ;  Middletown  v.  B.  V  cfe  R.  R.  Co.,  53  Conn.  351 ; 
Doherty  v.  Allman,  3  App.  Cas.  709.)  An  agreement 
either  in  parol  or  in  writing,  to  pay  a  debt  out  of  a 
designated  fund  does  not  give  an  equitable  lien  upon  the  fund 
or  operate  as  an  equitable  assignment  thereon.  (Christmass 
v.  Russell,  14  Wall.  69 ;  Trist  v.  Child,  21  id.  441 ;  Consdyea 
v.  Drew,  24  Week.  Dig.  581 ;  Dillon  v.  Bernard,  21  Wall. 
430;  1  Barb.  454;  89  N.  Y.  512;  16  B.  Reg.  448.)  The 
plaintiffs  are  estopped  from  questioning  the  validity  of  the 
lease.  (CI  c6  A.  R.  R.  Co.  v.  Mays,  L.  cfe  E  II.  R.  R.  Co., 
7  At.  Rep.  523.)  The  plaintiffs  are  not  qualified  to  sue  for  a 
redress  of  the  alleged  ultra  vires  act  of  the  Lamoile  Valley 
Extension  Company.  (Green  Brice's  Ultra  Vires,  693 ;  Haight 
v.  N.  T.  El.  R.  Co.,  49  How.  Pr.  20.)  The  plaintiffs  are  not 
qualified  to  sue  for  the  redress  of  the  allege4  ultra  vires. nets 
of  the  Ogdensburg  and  Lake  Champlain  Company.  (Green 
Brice's  Ultra  Vires,  648-652;  Bills  v.  Jf.  R.  R.  Co.  o/ 
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Beunos  Ayres,  5  Ch.  App.  C.  621 ;  U.  8.  v.  U.  P.  B.  Co.,  98 
U.  S.  569-614 ;  Smith  v.  B.  B.  Co.,  99  id.  398 ;  Van  Wid 
v.  Winston,  115  id.  245 ;  B&wley  v.  Eg.  L.  As.  Co.,  61  How. 
Pr.  344;  Adee  v.  Bigler,  81  N.  Y.  349.)  The  bill  for  an 
injunction  cannot  be  maintained,  because  the  complainants 
have  an  adequate  remedy  at  law.  {Bates  v.  And.  B.  B.  Co., 
49  Me.  491 ;  Marlor  v.  T.  &  Pac.  By.  Co.,  17  Am.  &  Eng. 
Ry.  C.  257 ;  Mills  v.  N.  B.  B.  Co.,  L.  R.,  5  Ch.  App.  C.  261.) 
The  plaintiffs,  even  if  they  were  qualified  as  creditors  of  the 
corporation  to  maintain  an  action  for  damages  or  for  an 
accounting,  do  not  show  their  performances  of  the  necessary 
conditions  to  authorize  its  institution.  {Memphis  City  v.  Deem, 
8  Wall  73 ;  Howes  v.  Oakland,  14  Otto,  461 ;  Baker  v.  N.  T. 
&  Z.  JE  B.  B.  Co.,  96  N.  Y.  444 ;  69  id.  154.) 

Edward  C.  James  and  A  B.  Herrvmam,  for  respondents. 
In  the  ordinary  case  of  a  mortgage,  given  by  a  railroad  com- 
pany to  secure  the  payment  of  the  principal  and  interest  of  a 
regular  issue  of  bonds  upon  all  the  property  of  a  company, 
including  its  income,  the  whole  earnings  belong  to  the  com- 
pany and  are  subject  to  its  control,  the  same  as  the  other 
mortgaged  property,  until  possession  is  taken  by  a  receiver,  or 
something  equivalent  is  done  to  restrain  the  debtor  company 
{Galveston  B.  B.  Co.  v.  Cowdrey,  11  Wall.  459 ;  Gilman  v. 
I.  &  M.  T.  Co.,  91  U.  S.  603 ;  Am.  Bridge  Co.  v.  Heidelbach, 
94  id.  798  ;  Fosdick  v.  Schall,  99  id.  235,  253 ;  Jones  on  R.  R. 
§§  114-120)  ;  but  it  is  competent  for  the  parties  to  agree  that 
future  net  earnings  and  profits  shall  be  held  in  equity  for 
the  mortgagee;  and,  under  such  a  contract,  such  income, 
whenever  received,  is  operated  upon  by  the  mortgage,  and 
the  party  receiving  it  holds  it  in  trust  for  whoever  is  entitled 
to  it.  {PuUan  v.  C,  etc.,  B.  R.  Co.,  5  Biss.  237 ;  Bucks  v. 
M.&L.  B.  B.  Co.,  4  Cent.  L.  J.  430.)  No  particular  form 
of  words  is  necessary  to  create  an  equitable  lien  upon  or  assign- 
ment of  a  fund,  but  all  the  circumstances  of  the  transaction 
are  to  be  considered.  ( Williams  v.  IngersoU,  89  N.  Y.  508> 
521.)    Where  it  is  agreed  by  a  railroad  company  that  all  its 
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current  net  earnings  and  income,  after  deducting  current 
expenses  and  needful  expenditures  for  maintaining  and 
operating  its  railroad  and  equipments,  shall  be  applied  and 
used  for  the  payment  of  interest  upon  its  bonds,  this  amounts 
in  equity  to  a  specific  appropriation,  and  gives  to  the  bond- 
holders an  equitable  lien  upon  the  income  of  the  company. 
(Barry  v.  M.  K.  dfe  T.  B.  Co.,  27  Fed.  R.  1 ;  Ketchum  v. 
St.  Louis,  101  U.  S.  306 ;  Button  v.  U.  P.  By.  Co.,  17  Fed. 
R.  480 ;  Park  v.  Grant  L.  Works,  2  Cent.  R.  185 ;  Board- 
man  v.  L.  S.  &  M.  S.  B.  Co.,  84  N.  Y.  157.)  The  income 
bondholders  are  entitled  to  the  payment  of  interest  upon  their 
bonds,  out  of  the  net  income  of  the  debtor  company  in  pre- 
ference to  payments  other  than  those  specified  in  their  bonds. 
{Barry  v.  M.  K.  &  T.  B.  Co.,  27  Fed.  R.  1,  7,  8;  Williams 
v.  IngersoU,  89  K  Y.  508-581 ;  Ketchum  v.  St.  Louis,  101 
XT.  S.  303;  Butten  v.  U.  P.  B.  Co.,  17  Fed.  R.  480;  Park 
v.  Grant  L.  Works,  2  Cent.  R.  185 ;  Boardman  v.  L.  S.  dk 
M.  S.  B.  Co.,  84  K  Y.  158.)  The  payment  of  interest  upon  the 
bonds  of  the  Lamoile  Valley  Extension  Railroad  Company 
and  of  a  sum  of  money  annually  into  a  sinking  fund  to  redeem 
said  bonds,  under  said  agreement  and  lease,  are  not  purposes 
to  which  the  income  of  the  Ogdensburg  Company  can  be 
appropriated  as  between  the  Ogdensburg  Company  and  its 
income  bondholders.  No  such  application  of  said  income  was 
either  authorized  or  contemplated.  (Barry  v.  M.  K.  &  T. 
B.  Co.  27  Fed.  R.  1  ;  U.  P.  B.  B.  Co.  v.  U.  S.,  99  V.  £.420.) 
The  agreement  and  lease  are  ultra  vires.  (T.  i&  B.  B.  B.  Co. 
v.  B.  II.  T.  cfe  W.  B.  Co.,  86  N.  Y.  107,  117;  Thomas  v. 
B.  B.  Co.,  101  U.  S.  71  ;  Woodruff  v.  E.  B.  Co.,  93  K  Y. 
609,  616;  People  v.  A.  <&  V.  B.  B.  Co.,  77  id.  232 ;  Fisher  v. 
K  T.  C  cfe  H.  B.  B.  B.  Co.,  46  id.  644 ;  Fisher  v.  Met.  El. 
B.  B.  Co.,  34  Hun,  433  ;In  re N.  Y.,  L.  cfe  W.  B.  B.  Co.,  35, 
id.  220,  227 ;  O.  cfe  L.  C.  B.  B.  Co.  v.  V.  cfe  C.  B.  B.  Co.,  16 
Abb.  [N.  S.]  249,  260 ;  Perm.  B.  Co.  v.  St.  L.  A.  &  T.  II. 
B.  B.  Co.,  6  Sup.  Ct.  R.  1094.)  The  plaintiffs  are  in  a 
position  to  assert  the  ultra  vires  character  of  the  agreements. 
(Brice's  Ultra  Vires,  511.)    It  is  not  lawful  for  a  railroad 
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company  to  use  any  of  its  funds  in  the  purchase  of  any  stock 
of  its  own  or  in  any  other  corporation.  (Laws  of  1850,  chap. 
140,  §  8 ;  R.  S.  [8th  ed.]  1530, 1531 ;  MHicmk  v.  N  T.,  Z.  E. 
&  W.  R.  R.  Co.,  64  How.  Pr.  20,  24.)  The  construction  of 
the  railroad  not  having  been  commenced  within  ten  years  from 
the  approval  of  the  act  of  incorporation,  its  corporate  existence 
thereby  became  extinct,  and  its  power  to  make  any  contracts 
for  the  construction  of  its  railroad  ceased.  {In  re  B.  W.  dfc 
N.  R.  R.  Co.,  72  N.  Y.  245 ;  75  id.  335 ;  Brooklyn  S.  T.  Co. 
v.  Brooklyn,  78  id.  524.) 

Danforth,  J.  The  plaintiffs  object,  first,  that  certain  acts 
of  the  defendant,  the  Ogdensburg  &  Lake  Champlain 
Railroad  Company,  done  and  threatened,  are  in  excess  of  its 
powers  and  illegal;  second,  that  if  otherwise  valid  the  defend- 
ant has  so  bound  itself  by  contract  that  the  appropriation  of 
its  earnings  to  carry  out  those  acts  is  a  breach  of  that  contract 
So  far  they  have  succeeded.  Interlocutory  judgment  was 
given  in  their  favor  at  Special  Term  and  affirmed  at  General 
Term.  The  questions  submitted  to  the  court  were  raised  by 
demurrer  to  the  complaint,  and  this  appeal  involves  an  inquiry 
as  to  whether  the  allegations  of  that  pleading  are  sufficient  to 
constitute  a  cause  of  action. 

The  defendant,  appellant  here,  is  a  railroad  corporation 
organized  and  incorporated  under  and  in  pursuance  of  the 
laws  of  the  State  of  New  York.  As  such,  it  owned  and 
operated  a  line  of  railroad  from  Ogdensburg  to  Rouse's  Point, 
in  this  State,  and  in  the  year  1880  was  authorized  by  a  special 
act  of  the  legislature  (Laws  of  1880,  chap.  73)  to  issue  bonds 
in  such  form,  and  payable  at  such  time  as  its  directors  might 
determine,  and  secure  the  whole  or  any  part  of  said  bonds  by 
a  mortgage  upon  its  franchise,  railroad  and  other  property, 
both  real  and  personal.  Prior  to  this  time,  in  October,  1872, 
the  legislature  of  the  State  of  Vermont  created  a  railroad 
corporation  under  the  name  of  "  The  Lamoile  Valley  Exten- 
sion Railroad  Company,"  to  build  a  railroad  from  "  soijie  point 
in  the  towns  of  S wanton  and  Alburgh  to  the  north  line  of 
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this  State,  in  the  town  of  Alburgh,  with  the  right  to  build 
and  maintain  a  bridge  with  a  suitable  and  convenient  draw 
for  the  passage  of  vessels,  from  some  convenient  point  at  or 
near  the  eastern  shore  of  the  Missisquoi  Bay,  in  the  town  of 
S wanton,  to  some  point  at  or  near  the  western  shore  of  Missis- 
quoi bay,  in  the  town  of  Alburgh,"  a  distance  of  about  twelve 
miles.  The  act  also  provides  that  its  directors  may  at  any 
time  make  such  alterations  in  the  route  or  location  of  said  road 
as  they  may  deem  necessary  or  expedient,  and  also  that  the 
corporation  "  may  contract  with  the  managers  of  any  railroad 
company  to  perform  all  transportation  of  persons  and  prop- 
erty upon  and  over  said  road,  and  may  lease  their  said  road, 
and  do  such  other  things  as  may  be  necessary  to  build  and  run 
said  road."  But  declares  that  "  if  said  corporation  shall  not, 
within  ten  years  from  the  approval  of  this  act,  commence  the 
construction  of  said  railroad,  then  said  corporation  shall  be 
dissolved," 

Ten  years  and  more  elapsed  after  the  charter  was  approved, 
and  the  construction  of  the  road  had  not  been  commenced,  but 
on  the  2d  of  February,  1883,  the  Lamoile  Valley  Extension 
Company  entered  into  an  agreement  with  Vanderbilt  and 
Phelps  and  the  defendant,  the  Ogdensburg  &  Lake  Cham 
plain  Railroad  Company,  by  which,  after  reciting  that* with  a 
view  to  establish  all  rail  routes  for  traffic  and  passengers 
between  the  west  and  northern  New  England,  and  to  ,form 
necessary  connections  to  carry  the  same  into  effect,  a  new 
railroad  must  be  constructed  from  Rouses  Point  to  Maquam 
Bay  or  Swanton,  in  the  State  of  Vermont,  and  the  rail- 
road companies  above  named  deem  it  for  their  interests  to 
have  such  railroad  constructed,  and  such  connections  made, 
the  Lamoile  Valley  Extension  Company  agreed  to  issue  so 
many  first  mortgage  bonds,  not  exceeding  $350,000,  as  should 
be  sufficient  to  construct  the  road  and  bridges.  Vanderbilt 
and  Phelps  agreed  to  purchase  them  for  that  purpose,  and  the 
Ogdensburg  &  Lake  Champlain  Railroad  Company  agreed 
that  when  the  road  should  be  completed  it  would  take  a  lease 
Siokblb  — Vol.  LXII.       1 8 
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of  it  in  perpetuity  in  the  form  and  on  the  conditions  then 
agreed  upon.  Subsequently  the  road  was  built,  and  on  the 
31st  of  December,  1883,  an  agreement  was  made  between  the 
Lamoile  Valley  Extension  Company,  of  the  first  part,  and 
the  Ogdensburg  &  Lake  Champlain  Railroad  Company, 
of  the  second  part,  by  which  the  former  leased  to  the  other 
its  railroad,  "  together  with  all  the  lands  on  which  said  raiJ- 
road  is  constructed,  including  all  the  lands  acquired,  held  and 
owned  by  the  parties  of  the  first  part  for  roadway,  station, 
and  all  other  purposes  of  their  incorporation,  and  all  the  rights, 
easements,  franchises  and  privileges  in  connection  therewith, 
or  which  are  appurtenant  thereto,  and  all  the  superstructure  of 
said  railroad,  of  whatever  name  or  nature,  and  all  the  build- 
ings, bridges,  wharves,  docks  and  piers  and  structures  of 
whatever  name  or  nature,  pertaining  to  said  railroad,  and  the 
land  and  premises  on  which  the  same  are  standing,  and  all 
the  rights,  privileges  and  franchise  of  the  said  parties  of  the 
first  part,  now  possessed  by  them,  including  their  right  to  con- 
struct, maintain  and  operate  said  railroad,  and  all  the  rights, 
privileges  and  franchises  which  the  said  parties  of  the  first 
part  may  hereafter  lawfully  have,  obtain  and  exercise.  To 
have  and  to  hold  the  same  from  the  date  thereof  in  perpetuity." 
The  defendant,  the  Ogdensburg  &  Lake  Champlain  Rail- 
road Company,  on  its  part  agreed  to  equip,  maintain  and 
operate  the  demised  railroad  as  a  part  of  its  line,  and  to  keep 
it,  "  its  bridges,"  etc.,  in  good  order ;  to  pay  taxes  assessed 
upon  it,  and  certain  other  expenses ;  to  pay  also  the  interest 
and  principal  at  maturity  of  the  bonds  issued  to  Vanderbilt 
and  Phelps  under  the  agreement  of  February  2,  1883 ;  and, 
further,  "  that  the  whole  of  the  annual  gross  earnings  of  the 
demised  railroad  shall  be  annually  applied  and  used,  first,  to 
the  payment  of  the  interest  upon  said  bonds  as  the  same 
becomes  payable;  and,  second,  to  the  creation  of  and  payment 
into  a  sinking  fund  for  the  gradual  redemption  of  and  pay- 
ment of  the  principal  of  said  bonds,  of  which  sinking  fund  the 
Ogdensburg  &  Lake  Champlain  Railroad  Company  were 
made  the  trustees,  and  an  amount  of  said  bonds  equal  to  one- 
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fiftieth  part  of  the  whole  amount  thereof  shall  annually 
*  *  *  be  canceled,  it  being  understood,  however,  that 
whether  said  gross  earnings  are  adequate  to  these  purposes  or 
not,  the  parties  of  the  second  part  are  to  pay  semi-annually 
the  interest  on  said  bonds  as  the  same  becomes  due,  and 
annually  obtain  and  cancel  one-fiftieth  part  of  the  whole 
amount  of  said  bonds." 

The  learned  counsel  for  the  respondents  contend  that,  by 
reason  of  the  omission  of  the  Lamoile  Valley  Extension 
Company  to  commence  the  construction  of  its  road  within 
the  time  prescribed  by  the  charter,  its  existence  ended  and 
left  it  without  power  to  do  a  corporate  act.  The  language  of 
the  act  is  that  in  such  event  "  said  corporation  shall  be  dis- 
solved." In  this  State  it  is  well  settled  that  under  a  similar 
statute  dissolution  is  not  effected  by  a  mere  failure  to  perform 
the  condition,  nor  without  judicial  proceeding  and  judgment. 
The  cases  cited  for  the  appellant  (Matter  of  B.  W.  &  If.  R. 
Go.,  72  N.  Y.  245 ;  75  id.  335 ;  Brooklyn  S.  T.  Co.  v. 
Brooklyn,  78  id.  525)  are  easily  distinguishable  from  the  case 
at  bar.  The  statute  before  the  court  in  those  cases  provided, 
in  express  terms,  that  if  the  railroad  company  in  question 
failed  to  finish  its  road  within  a  time  specified,  "  its  corporate 
existence  and  powers 'shall  cease."  It  was  held  that  the  stat- 
ute executed  itself,  and  that  non-compliance  with  the  condi- 
tion extinguished  the  corporation  in  question  by  virtue  of  an 
express  limitation  upon  the  original  grant  of  corporate  power. 
But  the  general  principle  was  recognized  that,  in  the  absence 
of  such  or  like  language,  a  corporation,  by  omitting  to  per- 
form a  duty  imposed  by  its  charter,  or  to  comply  with  its 
provisions,  does  not,  ipso  facto,  lose  its  corporate  character. 
It  does  not  appear  that  any  different  effect  is  given  to  such  a 
statute  by  the  courts  of  Vermont ;  but,  on  the  contrary,  in 
Vermont  &  Canada  Railroad  Company  v.  Vermont  Central 
Railroad  Company  (34  Vt.  2),  the  Supreme  Court  of  that 
State  say  it  is  beyond  question  that,  unless  the  legislature 
undertake  to  declare  a  forfeiture  upon  facts  that  have  already 
occurred,  it  appertains  to  the  judicial  department  of  the  gov- 
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ernment  to  determine  whether  such    forfeiture   has    been 
incurred.     So  far,  therefore,  the  courts  agree. 

It  is  next  argued  for  the  respondents  that  the  arrangement 
expressed  through  these  instruments,  so  far  as  the  Ogdensburg 
&  Lake  Champlain  Railroad  Company  is  concerned,  is  beyond 
the  capacity  and  power  of  that  corporation.  We  have  seen 
that  the  Vermont  Railroad  Company  had  corporate  powers, 
and  among  those  expressly  given  by  its  charter  is  a  power  to 
lease  its  road.  It  had,  therefore,  contracting  capacity,  and 
was  a  good  party  to  deal  with.  The  Ogdensburg  &  Lake 
Champlain  Railroad,  on  its  part,  lacked  no  power  expressly 
given  by  statute  to  similar  corporations  in  this  State,  nor  any 
which,  as  incident  and  necessary  thereto,  might  enable  it  to 
carry  on  the  objects  of  the  incorporation.  Among  other 
statutes  to  which  it  might  appeal  was  one  "  authorizing  rail 
road  companies  to  contract  with  each  other."  (Laws  of  1839, 
chap.  218.)  Under  this  act  it  might  lawfully  agree  u  with 
any  other  railroad  corporation  "  for  the  use  of  its  road  in  any 
manner  not  "  inconsistent  with  the  provisions  of  the  charter 
of  the  corporation  whose  railroad  is  to  be  used  under  such 
contract."  The  contract  in  question  is  not  affected  by  the 
limitation  expressed  in  the  act,  and  unless  we  are  to  imply  into 
it  another  restriction  and  say  that  its  operation  must  be  con- 
fined to  contracts  with  roads  operating  in  and  under  the  laws 
of  this  State,  the  lease  mu6t  be  held  valid  between  the  parties. 
We  see  no  reason  for  such  restriction,  nor  any  principle  of 
public  law  which  requires  it.  We  are  not  at  liberty  to  create 
it.  It  would  be  legislation,  not  construction.  A  corporation 
given  capacity  to  contract  may  exercise  that  capacity  with 
any  party  in  or  outside  the  limits  of  the  State,  unless  the  law 
making  power  of  that  other  State  forbids.  (Bank  of  Augusta 
v.  JEarle,  13  Peters,  519).  Our  own  statutes  and  the  inter- 
pretation given  to  them  by  the  courts  are  to  that  effect. 
(Woodruff  v.  Erie  R.  Co.  93  N.  Y.  609;  In  re  N.  Y.  L. 
cfe  W.  R.  R.  Co.  99  id.  12 ;  In  re  Peter  Toumsend  39  id.  171 ; 
In  re  Stolen  hlamd  Rapid  Tr.  Co.  103  id.  251.)  In  this  case 
there  is  no  such  prohibition.     Nor  do  we  find  that  the  defend- 
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ant  has  hired  or  that  the  lease  covers  an  incomplete  road.  It 
was  indeed  finished  in  performance  of  an  agreement  entered 
into  at  the  same  time  the  lease  was  bargained  for,  bnt  the 
parties  intended  only  a  completed  road,  and  before  the  lease 
was  executed  the  road  was  completed.  It  was  thought  to  be 
a  wise  exercise  of  the  power  conferred  upon  its  directors  in 
the  management  of  its  affairs.  Its  object,  to  secure  a  con- 
tinuous road  with  connections  necessary  to  extend  its  business 
and  so  accommodate  freighters  and  passengers,  and  at  the 
same  time  add  to  its  receipts,  is  opposed  to  no  principle  of 
public  policy.  There  is  no  suggestion  that  it  was  fraudu- 
lently made,  nor  but  that  the  terms  are  reasonable,  agreed  upon 
in  good  faith  and  in  the  honest  belief  that  the  interests  of 
the  corporation  would  by  it  be  promoted.  We  think  the 
agreement  was  not  beyond  the  power  of  the  corporations  to 
make ;  that  the  lessor  was  able  and  not  restrained  to  make  the 
lease ;  that  the  lessee  was  capable,  and  not  disabled,  to  receive 
the  thing  demised,  and,  therefore,  as  between  the  parties  that 
the  lease  was  valid.  The  payment  of  interest  upon  the  bonds 
issued  by  the  Lamoile  company,  and  the  annual  payment  of 
a  portion  of  the  principal  of  those  bonds  was,  by  way  of  rent, 
merely  for  the  use  of  the  road,  and  the  privileges  procured 
through  the  lease.  If  the  lease  was  valid,  whether  the  lessor 
paid  the  rent  in  money,  or  its  own  bonds  or  promises,  or  by 
discharging  an  obligation  of  the  lessee  could  make  no  differ- 
ence. In  either  way  it  obtained  credit  in  connection  with  its 
business.  There  was  a  choice  of  means  to  effect  a  lawful 
purpose,  and  it  was  within  the  discretion  of  the  contracting 
parties  to  adopt  one  rather  than  the  other  as  a  part  of  the 
transaction. 

We  are  next  to  consider  the  relation  of  the  parties  and  their 
respective  rights  as  defined  by  contract.  So  far  as  presented 
in  this  action  they  depend  upon  the  true  construction  of  the 
terms  of  the  income  bonds  above  referred  to,  and  part  of 
which  are  held  and  owned  by  the  plaintiffs.  Their  claim  is 
that  the  defendant  has  no  other  source  "  or  property  than  its 
own  earnings  "  to  meet  the  obligations  incurred  to  the  Lamoile 
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company;  that  these  earnings  are  insufficient  to  meet  the 
accruing  interest  upon  the  income  bonds,  and  if  diverted  to 
the  discharge  of  the  new  indebtedness  will  be  absorbed  thereby, 
and  so  they  allege  that  in  carrying  out  the  terms  of  the  lease 
and  paying  the  rent  reserved  the  defendant  is  diverting  money 
or  revenue  to  which  they  are  entitled  under  the  bonds.  The 
plaintiffs'  case  is  put  and  must  stand,  if  at  all,  upon  the  terms 
of  the  bond  and  upon  nothing  else.  What  those  are  will  now 
appear.  The  complaint  shows  that  in  pursuance  of  the  act  of 
1880  (»upra)  the  company  executed  its  mortgage  to  trustees, 
reciting  therein  its  determination  to  issue  two  classes  of  bonds, 
one  to  be  known  as  "  the  first  consolidated  mortgage  bonds," 
not  to  exceed  in  amount  $3,500,000,  and  the  other  as  "  income 
mortgage  bonds,"  not  to  exceed  in  amount  $1,000,000,  all 
payable  in  forty  years  from  the  1st  of  April,  1880,  with 
interest  on  the  first  class  half  yearly,  and  on  the  second  or 
income  bonds,  annually,  payment  of  both  principal  and 
interest  of  the  first  class,  but  only  the  principal  of  the  second 
class  to  be  secured  by  mortgage.  The  promise  to  pay 
interest  upon  the  latter  class  is  subject  to  the  condition  that 
"the  net  earnings  of  the  railroad  and  other  property  of 
the  company  for  each  period,  after  satisfying  the  expenses  of 
operating  and  maintaining  the  same,  with  all  taxes,  assessments 
and  floating  indebtedness,  and  the  interest  on  all  liens,  charges, 
incumbrances  and  other  indebtedness  (but  not  meaning  thereby 
any  dividends  on  the  preferred  stock  of  said  company)  on  the 
property  of  or  owned  by  said  company  shall  respectively  suffice 
to  pay  such  rate  of  interest  on  all  of  this  issue  of  bonds  then 
outstanding,  at  the  specified  dates  following  each  of  said 
periods,  or  such  interest  less  than  six  per  centum  per  annum 
as  such  net  earnings  during  such  periods  shall  be  sufficient  to 
pay  upon  all  said  bonds  then  outstanding,  each  of  the  same 
being  entitled  to  a  ratable  share  thereof,  and  "provided  that 
the  interest  warrant  or  coupon  of  that  date,  and  also  all  such 
warrants  or  coupons  which  shall  have  previously  matured,  be 
presented  and  surrendered  as  aforesaid." 
The  bond  also  declares  that  it  is  "  covenanted  and  agreed  by 
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and  between  the  said  company  and  the  present  and  future 
holders  of  the  bond  and  the  interest  warrants  or  coupons 
thereto  annexed,  that  the  words  "  net  earnings  "  in  this  bond, 
and  in  each  of  said  warrants  or  coupons,  signify  the  amount 
remaining  of  the  income  of  said  company  from  its  railroad 
and  other  property  during  each  such  period  after  satisfying 
and  discharging  all  the  expenses,  interest  and  other  charges 
aforesaid,  and  that  the  board  of  directors  of  said  company 
shall  determine  the  amount  of  such  net  earnings  in  each  of 
such  periods  as  aforesaid." 

The  coupon  contains  the  same  condition  expressed  in  fewer 
words  and  is  a  promise  on  the  part  of  the  company  to  pay 
the  sum  named,  "or  so  much  thereof  as  its  net  earnings 
for  the  year  then  ending  according  to  the  terms  of  the 
bond  will  pay."  The  property  mortgaged  includes  the 
railroad  of  the  company  and  all  its  branches,  "together 
with  the  franchise  of  the  company,  of  operating  and  carrying 
on  the  same,  *  *  *  and  all  income  and  profits,  and  all 
*  *  *  privileges,  rights  and  real  estate  *  *  *  now 
owned  by  said  company,  or  which  may  be  hereafter  owned  or 
acquired  by  it,"  with  an  exception  not  material  here,  together 
with  all  its  rolling  stock,  "  and  other  property  now  owned  or 
hereafter  to  be  owned  or  acquired  by  said  company,  and  in  any 
way  belonging  or  appertaining  to  the  said  railroad  of  said 
company."  By  the  terms  of  the  mortgage  it  is  subject  to  the 
right  of  the  railroad  company,  its  successor  or  assigns  to  retain 
the  free  and  uncontrolled  use,  enjoyment,  possession  and  man- 
agement of  the  premises,  rights  and  property  granted  or 
intended  so  to  be,  so  long  as  it  shall  pay  the  principal  and 
interest  of  said  first  consolidated  mortgage  bonds  and  the  prin- 
cipal of  said  income  mortgage  bonds  according  to  their  terms, 
and  shall  keep  its  covenants  and  agreements  in  this  deed  or 
mortgage  contained.  So  also  the  condition  which,  when  per- 
formed is  to  annul  and  make  void  the  mortgage,  is  in  terms 
the  payment  of  the  first  class  of  bonds,  both  principal  and 
interest,  and  the  principal  only  of  the  second  class  or  income 
mortgage  bonds.     These  things  are  restated  by  an  express 
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covenant  and  agreement  between  the  parties  to  the  mortgage 
"  for  themselves  and  their  successors  and  assigns,  and  for  all 
parties  who  shall  become  interested  as  holders  or  owners  of 
the  bonds  in  manner  following,  that  i6  to  say :  First  That  this 
mortgage  is  given  to  secure,  primarily,  the  payment  of  the 
principal  and  interest  of  said  first  consolidated  mortgage 
bonds  of  said  party  of  the  first  part ;  and,  secondarily,  after 
the  payment  in  full  of  said  first  consolidated  mortgage  bonds  and 
the  then  accrued  interest  thereon,  the  payment  of  the  principal 
(but  not  the  interest  thereon)  of  said  income  mortgage  bonds." 
Second.  "  That  the  company  will  pay  at  maturity  the  principal 
and,  as  it  accrues,  the  interest  of  the  first  consolidated  mortgage 
bonds  and  the  principal  of  the  income  bonds."  In  other  respects 
the  same  care  is  exercised  in  distinguishing  between  the  two 
classes  of  bonds  and  the  rights  of  the  holders  of  interest  coupons 
attached  thereto,  and  when  at  last  provision  is  made  for  the 
distribution  of  proceeds  arising  from  a  forced  sale  under  the 
mortgage  it  is  directed  to  be  paid,  first,  upon  expenses,  etc. ; 
second,  upon  the  interest  due  on  the  first  class  of  bonds,  then 
upon  the  principal  of  those  bonds;  and  lastly,  if  any  part 
remains,  upon  the  principal  of  the  income  bonds,  making  no 
mention  of  the  interest  on  those  bonds,  and  so  marked  is  this 
line  of  exclusion  that  contemplating  the  possibility  that  some- 
thing might  be  left  after  meeting  claims  thus  enumerated,  it 
provides  that  if  any  surplus  remains  it  shall  be  paid  over,  not 
to  the  holder  of  interest  coupons  of  the  income  bonds,  but  to 
the  mortgagor. 

The  mortgage  also  provides :  "  That  whenever  and  as  often 
as  the  company,  its  successors  or  assigns,  shall  acquire  any 
franchises,  lands,  equipment  or  other  property,  or  interest  of 
any  name  or  nature,  for  the  use  of,  or  in  connection  with  its 
railroad,  or  for  the  purpose  of  its  incorporation,  it  shall  be 
held  subject  to  the  lien  and  trusts  of  the  mortgage,  and 
further  mortgage  or  assurance  shall  be  given  upon  it  if 
requested." 

There  are  no  other  provisions  bearing  upon  the  proposition 
before  us ;  and  upon  those  the  plaintiffs'  position  is,  that  the 
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income  of  the  defendant,  as  that  phrase  is  defined  in  the 
mortgage  from  which  we  have  quoted,  is  charged  with  the 
payment  of  the  plaintiffs'  bonds,  and  is  not  applicable  to  any 
contract  subsequently  entered  into  until  that  charge  is  extin- 
guished. The  defendant's  contention  is  that,  notwithstanding 
the  terms  of  the  bond  and  mortgage,  its  income  may  be 
applied  to  the  extension  of  its  road,  or  to  the  promotion  of 
any  undertaking  within  the  line  of  its  corporate  powers,  and 
which,  in  the  judgment  of  its  directors,  acting  in  good  faith, 
will  be  for  the  advantage  of  the  company  and  promote  its 
interests,  although  such  application  should  so  diminish, "or 
even  altogether  absorb,  the  fund  that  no  part  would  remain 
for  payment  upon  the  interest  of  the  income  bonds. 

The  statute  declares  that  every  corporation  organized  as  the 
defendant  was,  under  the  act  of  1850  (Chap.  140,  §  5),  shall 
have  a  board  of  directors  to  manage  its  affairs ;  and  it  must 
follow  that,  so  long  as  no  provision  of  law  is  violated,  they 
are  subject  to  no  other  supervision  than  that  of  the  legis- 
lature. The  plaintiffs,  so  far  as  any  claim  is  now  involved, 
are  simply  contract  creditors  having  a  debt  against  the  cor- 
poration, but  no  lien  by  mortgage,  and  with  no  other  right 
than  to  have  it  paid  out  of  the  proper  fund,  viz.,  "its  net 
earnings,"  the  amount  of  which  is  to  be  determined  by  its 
board  of  directors  at  the  expiration  of  each  interest  period ; 
and  such  is  the  effect  and  the  language  of  the  agreement 
between  the  parties  that  if  at  one  time  there  should  be  found 
a  deficiency  of  income,  and  at  another  a  surplus  of  income, 
the  surplus  cannot  be  applied  to  make  up  the  deficiency  then 
existing,  nor  reserved  to  apply  upon  a  subsequent  deficiency. 
Each  interest  period  stands  by  itself,  and  the  earnings  of  one 
period  cannot  be  applied  upon  any  interest  coupon  except  the 
one  for  that  period.  They  are  not  cumulative,  and  the 
inquiry  at  any  given  period  must  be  whether  earnings  have 
accrued  during  the  particular  year  for  whifeh  they  are 
demanded ;  and  as  the  amount  is  to  be  determined  at  speci- 
fied times  and  by  the  directors,  so  the  parties,  as  we  have 
seen,  agreed  upon  the  elements  from  which  such  determina- 
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tion  should  be  made.  It  is  not  the  whole  income,  bnt  so 
much  as  remains  of  the  income  of  the  company  after  satisfy- 
ing the  expenses  of  operating  and  maintaining  the  road,  with 
all  taxes,  assessments  and  floating  indebtedness,  and  the  inter- 
est on  all  liens,  charges,  incumbrances  and  other  indebtedness 
*  *  *  on  the  property  of  or  owned  by  said  company. 
This  is,  at  most,  an  agreement  to  pay  dividends  if  dividends 
are  earned. 

The  contention  of  the  learned  counsel  for  the  respondents 
and  the  effect  of  the  judgment  below  is  that  the  power  of  the 
company  to  change  the  condition  of  the  road,  although  by 
additions  or  extensions  and  improvements  consistent  with  the 
purposes  of  its  incorporation,  is  limited  and  restrained  by  these 
provisions.  It  does  not  seem  probable  that  such  was  the 
intention  of  the  parties.  The  bonds  are  to  run  forty  years. 
The  earnings  are  to  be  determined  at  the  end  of  each  year. 
Did  the  parties  suppose  that  in  the  meantime  the  road  was  to 
be  stationary,  or  that  the  developments  which  time  and  the 
competition  of  new  roads,  or  a  demand  for  greater  facilities 
would  require,  should  be  applied  only  to  the  road  as  it  existed 
at  the  time  of  the  mortgage.  When  they  speak  of  the 
expenses  of  operating  and  maintaining  the  road,  do  they  mean 
the  road  as  it  was  in  1880  ?  Was  it  supposed  that  no  changes 
were  to  be  provided  for  within  the  forty  years  ?  If  so,  for  what 
purpose  was  the  agreement  made  and  put  into  the  mortgage 
that  if,  and  whenever,  and  as  the  company  should  in  any 
manner  acquire  any  franchises,  of  any  nature  or  description, 
lands,  or  other  property  for  the  use  of  its  railroad,  or  in  con- 
nection with  its  railroad,  they  should  be  held  subject  to  the  lien 
and  trusts  of  the  mortgage  or  other  conveyance  made,  if  neces- 
sary to  convey  them  to  the  trustees.  Such  is  the  agreement  and 
from  that  it  is  plain  the  parties  had  in  view  the  prospective 
wants  of  the  railroad.  They  must  be  deemed  to  have  under- 
stood that  those  wants  would  be  supplied  in  the  usual  manner ; 
if,  upon  credit,  that  an  indebtedness  would  be  created,  and,  if 
for  cash,  that  both  the  indebtedness  contracted  and  the  cash 
paid  must  come  either  from  the  earnings  of  the  company  or 
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a  sale  of  its  property.  In  either  event  it  would  reduce  the 
income  provided  for,  but  at  the  same  time  add  a  new  source 
of  income  of  which  the  bondholder  would  have  the  benefit. 
In  short  a  fair  and  just  construction  of  the  agreement  as 
expressed  in  the  bond,  requires  us  to  hold  that  the  parties  con- 
templated a  line  of  active  and  efficient  railroad,  and  not  a 
line  of  road  in  suspense  or  liquidation.  In  other  words  they 
provided  for  a  road  to  be  managed  in  the  usual  manner  accord- 
ing to  the  discretion  and  judgment  of  its  directors.  Changes 
so  occasioned  might  at  one  time  diminish  and  at  another  increase 
the  net  earnings  of  the  road.  The  operating  expenses  would  be 
constantly  liable  to  change.  Uniformity  is  not  bargained  for 
nor  promised.  If  that  was  intended  it  is  difficult  to  see  why 
the  bond  or  mortgage  did  not  provide  that  the  operations  of  the 
company  during  the  forty  years  of  credit  should  be  confined 
to  the  running  of  its  road  between  the  then  termini,  instead  of 
providing  for  the  acquisition  of  new  franchises  and  the  subjec- 
tion of  them  to  the  lien  of  the  mortgage.  Nothing  is  said 
against  making  the  road  more  useful  by  improvements  or  by 
new  tracks,  terminal  facilities,  elevators,  leased  roads  or  other- 
wise, although  at  an  increased  expenditure.  The  implication 
from  the  terms  used  is  quite  the  other  way.  Nor  do  I  find 
anything  in  the  provisions  regulating  the  rights  of  the  parties 
which  sustains  in  any  manner  the  contention  denying  the  power 
of  the  directors  to  use  the  earnings  of  the  corporation  for  such 
improvements  or  other  lawful  purposes  in  its  business  as  they 
may  think  best. 

I  have  already  given  at  length  the  phrases  of  the  bond  and 
mortgage  on  which  reliance  is  placed,  and  it  is  obvious  that 
there  are  none  which  in  terms  declare  such  prohibition ;  nor 
do  I  think  that  the  construction  contended  for  is  warranted  by 
the  words  actually  used,  and  that,  in  acceding  to  that  con- 
struction, the  court  below  has  inserted  by  implication  that 
which  the  parties  have  not  expressed,  and  which,  in  view  of 
the  precise  language  employed,  they  seem  to  have  intentionally 
avoided. 

It  is  not  alleged  that  any  portion  of  the  earnings  actually 
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remain  in  the  hands  of  the  company  beyond  a  sum  sufficient 
to  discharge  obligations  due  from  it,  but  that  there  would 
have  been,  and  will  yet  be,  a  sum  of  money  to  be  applied  upon 
the  income  bonds,  provided  the  payments  already  made  upon 
the  lease  are  canceled  and  no  others  provided  for.  That  is 
not  to  the  point.  As  the  lease  is  valid  and  within  the  powers 
of  the  company,  and  the  company  entitled  to  receive  all  the 
earnings,  they  must  be  applied  in  the  discretion  of  the  directors, 
and  the  payments  already  made  must  stand. 

If  these  views  are  correct,  it  is  unnecessary  to  consider  other 
questions  raised  by  the  appellant,  and  which  are  not  without 
force,  for  it  follows  that  there  has  been  no  misapplication  of  the 
funds  or  earnings  of  the  road ;  that  there  has  been  no  diversion 
of  them  from  any  purpose  for  which  they  were  intended,  nor 
any  violation  of  the  contract  under  which  the  plaintiffs  claim. 
The  complaint,  therefore,  fails  to  state  a  cause  of  action,  and 
the  defendant  could  not  properly  be  required  to  answer.  It 
follows  that  the  demurrer  was  well  taken. 

The  judgment  appealed  from  should  be  reversed  in  both 
courts,  the  order  of  the  Special  Term  overruling  the  demurrer 
should  be  reversed,  and  the  defendant  have  judgment  dismiss- 
ing the  complaint,  with  costs. 

All  concur. 

Ordered  accordingly. 
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Albebt  Day,  Respondent,  v.  The  Town  op  New  Lots, 
Appellant. 

The  complaint  herein  alleged,  in  substance,  that  plaintiff  purchased  certain 
premises*  on  a  mortgage  foreclosure  sale,  and  paid  the  sum  bid  to  the 
referee  making  the  sale,  who  made  the  payments  directed  by  the  decree 
and  by  order  of  the  court  deposited  the  surplus  with  the  county  clerk; 
that  on  or  about  February,  1874,  defendant's  collector  received  $2,197.83 
of  such  surplus  from  said  clerk,  and  applied  it  upon  a  warrant  held  by 
him  for  the  collection  of  an  assessment  on  the  premises  for  a  local 
improvement,  which  assessment  was  subsequently  adjudged  to  be  illegal 
and  void,  and  that  $1,499.93  of  said  sum  so  received  "  belonged  to  and 
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was  and  still  is  the  property  of  plaintiff/'  and  was  so  taken  and  received 
without  his  knowledge  or  consent.  The  only  question  of  fact  litigated 
upon  the  trial  was  as  to  the  ownership  of  the  surplus,  and  the  only  testi- 
mony given  by  plaintiff  on  this  subject  was  that  he  paid  a  subsequent 
valid  assessment  for  the  same  improvement.  No  offer  was  made  by 
plaintiff  to  amend  his  complaint  or  to  conform  the  pleadings  to  the 
proof.  EM,  that  judgment  was  properly  rendered  dismissing  the  com- 
plaint, as  the  proof  failed  to  show  that  plaintiff  had  any  title  to  the 
surplus,  which  belonged  to  the  mortgagor  or  the  owner  of  the  equity 
of  redemption;  that  any  equitable  right  plaintiff  may  have  had  to  require 
the  payment  of  the  valid  assessment  out  of  the  surplus  could  not  be 
determined,  as  it  was  not  presented  by  the  pleadings  and  the  real  party 
In  interest  was  not  represented  in  the  litigation;  that  the  provisions  of  the 
Code  of  Civil  Procedure  requiring  objections  as  to  defect  of  parties  to  be 
raised  by  answer  or  demurrer  did  not  apply,  as  defendant  was  only 
required  to  plead  to  the  cause  of  action  stated  in  the  complaint. 

A  judgment  must  be  rendered  in  conformity  with  the  allegations  and  proofs 
of  the  parties. 

It  teems  it  is  competent  for  the  court  in  the  judgment  in  a  foreclosure  action 
to  direct  the  land  to  be  sold  free  of  all  liens,  taxes  and  assessments  or 
subject  thereto,  or  it  may  require  them  to  be  paid  out  of  the  proceeds  of 
sale  under  such  terms  and  conditions  as  it  shall  prescribe. 

It  is  error  for  the  General  Term  of  the  Supreme  Court  to  base  a  reversal  of 
a  judgment  rendered  by  a  trial  court  upon  facts  not  proved  before  or 
found  by  it. 

While  an  appellate  court  under  certain  circumstances  may  permit  a  record 
not  given  in  evidence  below  to  be  produced  upon  the  argument,  it  is 
allowable  only  for  the  purpose  of  sustaining  the  judgment,  never  for  the 
purpose  of  reversing  it. 

In  reviewing  judgments  rendered  upon  trial  before  a  court  or  a  referee,  it 
is  the  duty  of  the  appellate  court  to  indulge  all  reasonable  presumptions 
in  support  of  the  judgment  and  to  assume  when  necessary,  that  all  the 
evidence  in  the  case  was  considered,  and  a  conclusion  thereon,  adverse 
to  the  appealing  party,  reached. 

The  action  was  commenced  in  January,  1884.  Held,  that  if  any  liability 
was  incurred  by  defendant  it  was  barred  by  the  statute  of  limitations. 

Day  v.  Town  of  New  Lots  (36  Hun,  263),  reversed. 

(Argued  June  27,  1887;  decided  October  11,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  11,  1885, 
which  reversed  a  judgment  in  favor  of  defendant  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term.  (Reported 
4*6  Hun,  263.) 
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The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

D.  D.  Whitney  for  appellant.  The  plaintiff  had  no  interest 
in  the  surplus  money.  (36  Hun,  266.)  As  no  requests  to 
find  were  submitted  by  the  plaintiff,  and  no  exceptions  were 
or  could  have  been  taken  to  the  refusal  of  the  court  to 
find,  this  court  is  confined  to  the  state  of  facts  as  presented  in 
the  findings.     (Smith  v.  Glens  Falls  Ins.  Co.,  62  N.  Y.  85.) 

The  plaintiffs  cause  of  action  against  the  defendant  (if  any) 
was  complete  at  the  time  the  money  was  so  applied  to  the 
payment  of  the  void  assessment.  (Horn  v.  Town  of  New 
Lots,  83  N.  Y.  100.)  This  action  is  in  the  nature  of  one  for 
money  had  and  received  to  the  use  of  the  plaintiflE,  and  the 
remedy  is  barred  in  six  years.  (Code  of  Civ.  Pro.  §  382 ; 
Brundage  v.  Vil.  of  Portchester,  31  Hun,  129 ;  Parsons  v. 
City  of  Rochester,  43  id.  258.)  This  court  is  bound  by  the 
proof  and  findings  as  presented  in  the  printed  case.  (N.  Y. 
Cable  Co.  v.  Mayor,  etc.,  104  N.  Y.  39.) 

Matthew  Sale  for  respondent.  The  money  paid  by  respond- 
ent on  this  sale  should  have  been  applied  first  to  the  extinction 
of  valid  assessments  upon  the  premises  before  payment  of 
mortgages  and  interest.  (Eastman  v.  Pickersgill,  55  N.  Y. 
316.)  The  fact  admitted  by  the  proper  officer,  that  defendant, 
got  the  benefit  of  the  payment  in  the  reduction  of  its  bonded 
debt,  raises  an  implied  liability  to  repay  plaintiff  which  can  in 
no  way  be  estopped.  (Horn  v.  New  Lots,  83  N.  Y.  100.) 
There  can  be  no  doubt  as  to  the  validity  of  the  town  bonds 
issued  under  chapter  217,  Laws  of  1869,  section  7.  (Horn  v. 
New  Lots,  83  N.  Y.,  100,  105.)  In  the  absence  of  proof,  the 
presumption  is  that  the  judgment  was  in  form  prescribed  by 
law,  and  that  if  there  was  any  contrary  direction  it  was  for 
the  defendant  to  show  it.  (Code  of  Civ.  Pro.  §  1679.)  A 
defect  in  record  evidence  may  be  supplied  on  the  argument  of 
an  appeal.  (Farmers9  B'k  v.  Cowan,  1  Abb.  Ct.  App.  Dec. 
88.)    The  defendant  cannot  avail  itself  here  of  the  statute  of 
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limitations.     (Bommer  v.  Am.  Spiral  8.  H.  M.  Co.y  81  N. 
Y.  468,  470.) 

Brora,    Ch.    J.      The    complaint   states   the    following 
facts  as  the  foundation  of  the  plaintiffs  claim  against  the 
defendant,  viz. :  That  the  plaintiff  purchased  certain  lands  in 
the  town  of  New  Lots,  described  in  the  complaint,  upon  a 
foreclosure  sale  for  the  sum  of  $7,600,  and  paid  that  sum, 
being  the  amount  of  his  bid,  to  the  referee  appointed  to  make 
the  sale ;  that  said  referee  made  the  payments  directed  by  the 
decree  of  foreclosure  to  be  made  from  such  purchase-money, 
and  that  there  was  a  surplus  arising  from  such  sale  over  and 
above  such  payments  of  $2,497.18,  which  was  deposited  by 
the  referee  with  the  county  clerk  of  Kings  county  by  order  of 
the  court ;  that  on  or  about  February  1,  1874,  the  collector  of 
the  town  of  New  Lots  received  $2,197.82  of  such  moneys  from 
fiaid  clerk  and  applied  it  upon  a  warrant  held  by  him  for  the 
collection  of  an  assessment  for  grading  Atlantic  avenue,  which 
was  subsequently  adjudged  to  be  illegal  and  void ;  that  such 
moneys  were  received  by  and  applied  to  the  uses  of  the  town 
of  New  Lots.    It  then  alleges  "  that  $1,499.93  of  the  said  sum 
of  $2,197.82,  so  taken  and  received  by  the  collector  as  aforesaid, 
oel&ivged  to  and  was  and  still  is  the  property  of  the  plaintiff, 
to<i  was  so  taken  and  received  without  the  knowledge  or  con- 
tent  of  the  plaintiff  and  without  any  notice  to  him."     The 
^TOplaint  concludes  by  avering  "  that  the  said  defendant  has 
wrongfully  taken  and  received  without  the  knowledge  or  con- 
tent of  the  plaintiff  the  aforesaid  sum  of  $1,499.93,  the  prop- 
T^S  °f  the  plaintiff,  and  applied  the  same  to  its  own  use  and 
as  wholly  failed  and  neglected  to  pay  over  the  same  to  plaintiff 
^eraand,"  and  asks  judgment  for  that  sum. 
-***e  answer  put  in  issue  the  allegation  of  the  plaintiff's 
J!   ^hase  of  the  property  and  his  claim  to  the  ownership  of 
e  8Tim  of  $1,499.93,  and  the  allegation  that  'the  assessment, 
P°**  'Which  the  amount  received  from  the  county  clerk  was 
PpliofJ,  was  void,  and  admitted  the  other  averments  of  the 
^^^Ptorint.    The  answer  also  set  up  the  statute  of  limitations 
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as  a  defense.  It  was  conceded  on  the  trial  that  the  plaintiff 
was  the  purchaser  of  the  premises  for  the  sum  of  $7,600  and 
the  fact  that  the  assessment  for  grading  Atlantic  avenue  had 
been  adjudged  to  be  illegal  and  void  was  assumed  without 
question.  These  admissions  left  the  question  as  to  the  owner- 
ship of  the  surplus  money,  the  only  material  issue  of  fact 
presented  by  the  pleadings. 

The  facts  that  the  referee  had  paid  the  amounts  directed  to 
be  paid  by  the  judgment-roll,  and  that  the  sum  of  $2,497.18 
constituted  a  surplus  over  and  above  such  payments,  were 
established  by  the  admissions  in  the  pleadings  and  could  not, 
therefore,  be  made  the  subject  of  any  controversy  on  the  trial. 

The  defendant's  counsel,  after  the  evidence  was  substantially 
in,  moved  to  dismiss  the  complaint  on  the  ground  that  the 
surplus  moneys  did  not  belong  to  plaintiff.  The  court  reserved 
its  decision  upon  this  motion,  and  after  consideration  of  the 
whole  evidence  determined  that  the  plaintiff's  proof  failed  to 
make  out  a  cause  of  action.  It  held  that  the  complaint  counted 
upon  a  cause  of  action  to  recover  upon  the  ground  of  the 
plaintiff's  title  to  the  moneys  in  dispute,  and  that  he  had  shown 
no  title  in  or  right  to  them,  and  ordered  judgment  for  the 
defendant. 

The  plaintiff  made  no  effort  on  the  trial  to  amend  his  com- 
plaint, or  to  conform  the  pleadings  to  the  proofs,  or  any  claim 
or  suggestion  of  a  right  to  recover  upon  any  cause  of  action 
except  that  presented  by  his  complaint.  Neither  did  he  make 
any  request  for  findings  of  fact,  and  none  such  were  made  by 
the  court  in  addition  to  the  facts  referred  to  in  the  complaint, 
except  that,  subsequent  to  his  purchase,  the  plaintiff  paid  to 
the  comptroller  of  the  state  a  valid  assessment  upon  said 
premises  for  grading  Atlantic  avenue,  amounting  to  $1,000. 
No  material  exceptions  were  taken  by  the  plaintiff  until  the 
close  of  the  case,  when  he  presented  a  general  exception  to 
each  of  the  findings  of  fact  and  conclusions  of  law  reached 
by  the  trial  court. 

The  findings  of  fact  were  precisely  in  accordance  with  the 
allegations  of  the  complaint,  so  far  as  that  went,  except  in 
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respect  to  the  ownership  of  the  surplus  moneys  which  was 
found  against  the  plaintiffs  claim.  There  is  no  claim  made 
now  that  the  surplus  moneys  did  belong  to  the  plaintiff,  and 
the  finding  that  the  plaintiff  paid  the  comptroller  $1,000  upon 
a  valid  assessment,  if  it  is  entitled  to  any  effect,  was  a  favorable 
one  to  plaintiff  and  could  not,  therefore,  be  made  the  subject 
of  a  valid  exception  by  him. 

It  is  thus  seen  that  the  case  contains  but  a  single  material 
exception  taken  by  the  plaintiff,  and  that  is  to  the  finding  of 
law  "that  the  defendant  is  entitled  to  judgment  dismissing 
the  plaintiff's  complaint."  The  sole  question  presented  by  this 
exception  is  whether  the  proof  sustained  the  plaintiffs  claim 
as  the  owner  of  the  surplus  moneys.  It  was  held  in  this  court 
in  a  case,  in  all  material  respects  similar  to  this,  that  such  sur- 
plus moneys  belonged  to  the  mortgagor,  or  the  owner  of  the 
equity  of  redemption,  and  it  follows,  therefore,  that  they 
could  not  belong  to  the  purchaser  at  the  mortgage  sale. 
(Barn  v.  Town  of  New  Lots,  83  K  Y.,  100.) 

The  judgment  of  the  trial  court,  therefore,  covered  all  the 
issues  in  the  case,  was  fully  supported  by  the  proof,  and  was 
not  subject  to  any  legal  exception. 

The  General  Term,  however,  upon  appeal  reversed  the 
judgment  and  ordered  a  new  trial.  Its  order  of  reversal  does 
not  state  that  it  was  made  upon  questions  of  fact,  and  it  must, 
therefore,  be  assumed  to  have  been  made  upon  questions  of 
law  only,  and  upon  familiar  rules,  must  be  sustained,  if 
sustained  it  can  be,  by  some  valid  exception  taken  upon  the 
trial. 

We  have  seen  that  there  is  no  such  exception  in  the  case, 
and  the  judgment  rendered  by  the  trial  court  was,  therefore, 
unassailable  upon  any  legal  ground.  We  might  well  close  the 
discussion  of  the  case  at  this  point,  but  we  deem  it  not  unpro- 
fitable to  refer  briefly  to  the  theory  upon  which  the  court 
below  reversed  the  judgment  of  the  trial  court,  as  shown  by 
the  opinion  of  the  majority  of  the  court.  That  court  seemed 
to  be  of  the  opinion  that  the  evidence  showed  an  equitable 
right  on  the  part  of  the  plaintiff  to  recover  the  sum  claimed  by 
Siokkls— Vol.  LXIL       20 
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him,  and  that  the  trial  court  erred  in  not  giving  him  the  benefit 
of  such  right,  by  its  judgment. 

The  theory  upon  which  this  result  is  arrived  at  is  that  the 
decree  of  foreclosure,  required  all  taxes  and  assessments  on 
the  premises  foreclosed,  to  be  paid  out  of  the  purchase-money, 
and  that  a  valid  assessment  for  $1,499.93  thereon  remained 
unpaid  until  November,  1883,  when  it  was  paid  by  the  plaint- 
iff, to  the  comptroller  of  the  State  to  redeem  his  land  from  a 
sale  thereof,  made  to  enforce  the  collection  of  such  assessment. 
The  argument,  in  brief,  was  that  the  defendant  by  wrongfully 
receiving  from  the  county  clerk  $2,193.82  of  the  purchase- 
money  realized  on  the  sale  of  the  premises,  had  taken  posses- 
sion of  moneys  which  were  devoted  by  the  judgment  in  the 
foreclosure  action  to  the  payment  of  a  valid  assessment  for 
$1,499.93,  and,  therefore,  became  equitably  liable,  to  avoid 
circuity  of  action,  to  repay  to  the  plaintiff  the  sum  which  he 
had  been  obliged  to  advance  to  the  comptroller  to  redeem  his 
land.  As  we  have  seen,  this  cause  of  action  was  not  pre- 
sented by  the  pleadings,  nor  was  it  tried  or  determined  by 
the  trial  court.  The  reversal  seem6  to  have  proceeded  upon 
questions  neither  presented  by  the  pleadings,  nor  sustained  by 
the  proof,  and  in  an  action  where  the  real  party1  in  interest 
was  not  represented  in  the  litigation,  or  bound  by  the  adjudi- 
cation.   (McGregor  v.  Buett^  3  Abb.  Ct.  App.  Dec.  86.) 

In  arriving  at  the  conclusion  that  there  was  a  defect  of  par- 
ties in  the  cause  of  action  discussed  by  the  General  Term,  we 
have  not  omitted  to  consider  the  effect  of  sections  488,  498 
and  499  as  a  waiver  of  such  an  objection.  It  was  unnecessary 
in  this  case  to  raise  such  an  objection  by  answer,  as  a  party 
can  be  required  to  plead  only  to  the  causes  of  action  stated  in 
the  complaint.  If  the  complaint  had  been  amended  on  the 
trial  so  as  to  embrace  the  cause  of  action  upon  which  the 
judgment  was  reversed,  the  objection  as  to  a  defect  of  parties 
might  be  deemed  to  have  been  waived,  if  it  had  not  been  set 
up  by  answer ;  but  as  it  is,  such  a  claim  is  untenable.  The  rule 
that  judgment  should  be  rendered  in  conformity  with  the 
allegations  and  proofs  of  the  parties,  "  secundum  allegata  et 
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probata"  is  fundamental  in  the  administration  of  justice. 
(  Wright  v.  Ddafidd,  25  N.  Y.  266.) 

Any  substantial  departure  from  this  rule  is  sure  to  produce 
surprise,  confusion  and  injustice,  and  this  case  presents  no 
exception  to  such  a  result.  To  permit  a  recovery  by  the 
plaintiff  in  this  action  would  still  leave  the  defendant  liable 
to  an  action  by  the  true  owner  for  the  moneys  illegally  taken 
by  it  from  the  county  clerk,  and  would  compel  the  defendant 
to  repay  to  the  plaintiff  the  whole  sum  of  $1,499.93,  while 
there  are  still  moneys  in  the  hands  of  the  county  clerk 
apparently  applicable  to  the  claim  of  the  plaintiff,  if  it  is 
maintainable  at  all.  Even  though  the  tax  upon  which  the 
defendant  claimed  the  right  to  take  these  moneys  was  void 
and  uncollectible,  it  was  still  competent  for  the  taxpayer  vol- 
untarily to  pay  it;  and  in  such  event  the  town  would  be 
entitled  to  hold  the  moneys  received. 

There  is  no  evidence  that  the  real  owner  of  the  surplus 
moneys  has  made  any  objection  to  the  appropriation  of 
them  by  the  town,  and  no  reason  to  suppose  that  he  intends  to 
contest  its  right  to  them,  and  as  against  all  other  persons  it  is, 
so  far  as  can  be  discovered  from  this  case,  their  right  to  retain 
them.  The  court  below  have  gone  outside  of  the  case  to  dis- 
cover facts  upon  which  to  support  their  theory,  and  have 
adjudicated  upon  a  case  not'  embraced  in  the  pleadings,  in  the 
absence  of  the  parties  most  interested  in  the  disposition  of  the 
property  involved,  and  upon  assumptions  not  only  unsupported 
by  evidence  but  contrary  to  the  admissions  contained  in  the 
pleadings  and  the  findings  of  the  trial  court.  (Comstock  v. 
Ames,  3  Keyes,  357.) 

If  it  is  true  that  the  foreclosure  judgment  provided  for  the 
payment  of  liens  and  taxes  which  were  not  paid  by  the  officer 
charged  with  that  duty,  it  was  essential  to  the  proper  adjudi- 
cation of  the  questions  involved,  that  the  real  parties  in  interest 
should  have  been  brought  into  the  litigation,  and  that  the 
amount  of  such  hens  and  taxes  should  be  known,  and  what 
application  of  the  purchase-money  had  been  made,  for  the 
purpose  of  determining  by  whose  fault  the  fund  had  been 
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dissipated  and  misapplied,  and  the  assessment,  alleged  to  have 
been  paid  by  the  plaintiff,  had  been  allowed  to  double  in 
amount  by  delay  through  accumulations  of  interest  and 
otherwise.  From  an  examination  of  the  facts  stated  in  the 
respondent's  brief,  and  the  cases  of  Easton  v.  PichersgiU 
(55  N.  Y.  316)  and  People  ex  rd.  Day  v.  Bergen  (6  Hun, 
267),  therein  referred  to,  we  are  of  the  opinion  that  the 
material  facts  are  very  imperfectly  presented  by  the  printed 
case,  but  we  are  not  at  liberty  to  go  outside  of  the  record  to 
discover  facts  upon  which  to  base  an  adjudication.  Those 
facts  may,  however,  be  referred  to  argumentatively,  to  show 
how  dangerous  it  is  for  courts  to  adjudicate  upon  causes  of 
action  not  stated  in  the  pleadings,  or  tried  in  the  court  of 
original  jurisdiction.  From  the  information  derived  from  the 
sources  referred  to  we  infer  that  the  sum  paid  for  the  premises 
was  nearly  or  quite  sufficient  to  pay  all  Hens  and  assessments, 
both  valid  and  invalid,  thereon  if  it  had  been  promptly  and 
properly  applied.  That  it  has  not  been  60  applied  seems  to 
have  been  mainly  the  fault  of  the  purchaser  of  the  premises, 
for  he  was  most  largely  interested  in  the  question,  and  had  the 
power  at  all  times,  either  by  action  or  summary  application  to 
the  court,  to  procure  the  appropriation  of  this  fund  to  the  pay- 
ment of  liens,  and  the  relief  of  his  property  from  incumbrance, 
and  it  is  not  a  question  free  from  doubt  whether  he  has  not 
lost  his  right  to  relief ,  if  he  had  any,  by  his  own  laches. 

We  have  been  unable  to  discover  any  ground  upon  which  the 
General  Term  was  authorized  to  assume  that  the  foreclosure 
judgment  contained  any  provisions  requiring  the  payment  of 
taxes  and  assessments  by  the  referee.  The  contents  of  a  judg- 
ment-roll are  like  any  other  fact  in  the  case  to  be  proved  and 
cannot  be  the  subject  of  presumption.  It  was  competent  for 
the  court  rendering  the  judgment  in  the  foreclosure  action,  to 
direct  the  land  to  be  sold  free  of  all  liens,  taxes  and  assessments 
thereon  or  subject  thereto,  or  it  might  require  them  to  be  paid 
out  of  the  proceeds  of  the  sale,  under  such  terms  and  conditions 
as  it  should  prescribe,  and  these  facts  could  only  appear  from 
an  examination  of  such  roll.    The  roll  in  question  was  neither 
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set  forth  in  the  pleadings  nor  proved  or  produced  on  the  trial, 
and  it  does  not  appear  in  the  record  of  the  case.  We  think, 
therefore,  it  was  error  in  the  court  below  to  base  a  reversal  of 
the  judgment  rendered  by  the  trial  court  upon  facts  neither 
proved  before  nor  found  by  it,  and  of  which  they  could  have 
had  no  legal  information. 

We  infer  from  a  statement  in  the  brief  of  one  of  the  counsel 
that  a  certified  copy  of  such  judgment-roll  was  produced  on 
the  argument  before  the  General  Term,  and  it  is  probable 
that  their  information  of  its  contents,  was  derived  from  such 
copy.  If  such  was  the  case,  it  was  clearly  error  for  that  court 
to  act  on  information  thus  obtained.  While  there  are  cases 
authorizing  an  appellate  tribunal  under  certain  circumstances 
to  permit  a  record  to  be  produced  upon  the  argument  in  the 
appellate  court,  this  is  allowed  only  for  the  purpose  of  sus- 
taining a  judgment  and  is  never  permitted  for  the  purpose  of 
reversing  one.  (StUlweU  v.  Carpenter,  62  N.  Y.  639 :  Porter 
v.  Waring,  69  id.  250,  254.) 

A  further  objection  exists  in  the  fact  that  such  judgment-roll 
was  inadmissible  under  the  pleadings  as  it  was  not  set  forth  or 
alleged  the  ein  and  was  a  material  fact  in  the  view  taken  by 
the  General  Term.  The  settled  ride  of  appellate  tribunals 
requires  them,  in  reviewing  judgments  rendered  upon  a  trial 
before  a  court  or  referee,  to  indulge  all  reasonable  presump- 
tions in  support  of  the  judgment  of  such  tribunals,  and  to 
assume  that  they  considered  all  of  the  evidence  in  the  case 
and  came  to  a  conclusion  adverse  to  the  appealing  party 
thereon,  where  it  is  necessary  to  support  the  judgment  ren- 
dered. {Hays  v.  Miller,  70  N.  Y.  112,  116 ;  Sheldon  v.  Sher- 
man, 62  id.  484.) 

The  court  below  seem  to  have  reversed  this  rule  and  disre- 
garded the  findings  and  proofs,  as  well  as  the  pleadings. 

As  we  have  before  seen,  the  pleadings  established  incon- 
testably  the  facts  that  all  payments  directed  to  be  made  by 
the  judgment  of  foreclosure,  had  been  made  by  the  referee, 
and  that  the  sum  of  $2,497.18  was  surplus  over  and  beyond 
such  payments,  and  the  trial  court  found  these  facts  in  accord- 
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ance  with  the  allegations  and  admissions  of  the  pleadings. 
These  admissions  and  findings  established  conclusively  the 
facts  stated,  and  it  was  clearly  error  for  the  General  Term  to 
reverse  the  judgment  entered  thereon,  upon  the  assumption 
that  the  referee  in  the  foreclosure  action  did  not  make  the 
payments  which  he  was  directed  to  make  by  the  judgment,  and 
that  the  sum  of  $2,497.18,  was  not  surplus  moneys  at  all,  but  wasa 
fund  devoted  by  the  judgment  of  foreclosure  to  the  payment  of 
the  liens  upon  the  premises.  The  plaintiff  could  not  recover 
upon  such  a  cause  of  action  except  by  controverting  the  main 
allegations  of  his  complaint,  and  showing  the  reverse  of  the 
facts  alleged  by  him,  and  admitted  by  the  answer.  We  have 
not  been  unmindful  of  the  cases  holding  that  when  an  action 
has  been  tried  upon  its  merits  without  regard  to  the  pleadings, 
and  the  evidence  has  been  received  therein  without  objection, 
the  court  should  order  such  a  judgment  as  the  evidence  calls 
for  and  justifies,  but  even  in  such  a  case  the  judgment  rendered 
cannot  be  reversed  unless  the  questions  involved  are  presented 
by  some  legal  exception. 

This,  however,  is  not  such  a  case,  for  not  only  was  the 
evidence  insufficient  to  establish  the  equity  supposed  to  have 
^existed  in  favor  of  the  plaintiff,  but  the  parties  tried  the  case 
presented  by  the  pleadings,  and  no  other,  and  demanded  judg- 
ment upon  the  allegations  of  the  complaint  and  requested  no 
*other  judgment.  The  trial  court  was  called  upon  to  determine 
whether  the  cause  of  action  set  up  in  the  complaint  had  been 
made  out,  and  when  it  decided  that  it  had  not,  they  had  acted 
upon  and  decided  every  question  presented  to  it. 

We  have  deemed  it  unnecessary  to  discuss  the  question  of  the 
effect  of  the  statute  of  limitations  upon  the  action,  because 
the  grounds  before  referred  to  are  deemed  a  conclusive  answer 
to  the  plaintiff's  claim,  but  we  must  confess  that  it  is  difficult  to 
see  how  a  liability  which  was  incurred  by  the  defendant  in 
1874,  if  incurred  at  all,  and  for  which  it  was  then  liable  to  some 
one,  can  remain  unprosecuted  for  a  period  of  upwards  of  nine 
years,  without  being  barred  by  the  statute. 
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For  the  reasons  stated  we  are  of  the  opinion  that  the  order 
of  the  General  Term  should  be  reversed,  and  the  judgment  of 
the  trial  court  affirmed,  with  costs. 

All  concur. 

Order  reversed,  and  judgment  affirmed. 


Reuben  H.  Fabnhah,   as  Supervisor,    etc.,   Appellant,  v. 
Chablbs  H.  Benedict,  Respondent. 

Under  the  general  railroad  act  (chap.  140,  Laws  of  1850)  the  mere  filing  of 
articles  of  association  does  not  constitute  a  corporation  dejure.  There  must 
be  a  performance  of  the  conditions  precedent,  t.  e.,  a  stock  subscription 
of  at  least  $1,000  for  every  mile  of  railroad  proposed  to  be  constructed, 
and  a  payment  thereon  of  ten  per  cent  in  good  faith  and  in  cash. 

Where,  therefore,  the  subscriptions  to  the  capital  stock  of  a  proposed  rail- 
road corporation  were  less  than  the  amount  required,  and  the  subscribers 
paid  no  portion  of  their  subscriptions  in  cash,  but  some  of  them  gave 
their  notes  for  ten  per  cent  of  their  subscriptions  and  others  gave  checks; 
some  upon  banks  in  which  they  had  no  accounts  or  deposits,  it  being 
understood  between  them  that  the  notes  and  checks  were  not  to  be  col- 
lected but  were  to  be  returned,  and  three  of  their  number,  who  were 
named  as  directors  in  the  articles  of  association,  made  and  annexed  to 
said  articles  an  affidavit  as  required  by  the  act,  to  wit,  that  the  amount 
of  stock  had  been  subscribed  and  ten  per  cent  in  good  faith  paid  thereon 
in  cash ;  which  articles,  with  the  affidavit,  were  filed  in  the  office  of  the 
secretary  of  state.    Held,  that  no  corporation  was  in  fact  organized. 

Under  the  town  bonding  act  of  1869  (Chap.  907,  Laws  of  1869)  the  existence 
of  a  railroad  corporation  having  power  to  issue  stock  or  bonds,  and  to  con- 
struct the  road  to  be  aided,  lies  at  the  foundation  of  the  power  to  issue 
the  municipal  bonds. 

Accordingly,  held,  that  bonds  of  a  town,  issued  for  the  stock  of  a  pretended 
corporation  fraudulently  organized  as  above  stated,  were  invalid  save  in 
the  hands  of  bona  fide  holders. 

The  articles  of  association  were  filed  in  1870;  no  movement  was  made  to 
begin  the  construction  of  the  road  within  five  years  thereafter  as  required 
by  the  act  of  1867  (Chap.  775,  Laws  of  1867).  Held,  that,  assuming  the 
organization  had  a  legal  existence  as  a  corporation,  and  that  the  bonds 
were  lawfully  issued  and  delivered  to  it,  the  default  in  beginning 
the  construction  caused  its  corporate  powers  to  cease  and  term- 
inate,   and   deprived   the   stock   issued   to-  the   town  of   any  value* 
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and,  therefore,  that  as  the  consideration  for  the  bonds  had  failed  they 
were  void  except  in  the  hands  of  bona  fide  holders. 

Also,  held,  that  an  action  was  maintainable  on  behalf  of  the  town,  by  its 
supervisor,  to  recover  damages  against  one  of  the  persons  who  made  the 
false  affidavit,  and,  who,  with  full  knowledge  of  the  fraud,  had  instigated, 
and  as  attorney  conducted,  the  proceedings  for  bonding  the  town,  and, 
having,  in  the  character  of  an  officer  of  the  pretended  corporation, 
obtained  possession  of  the  town  bonds,  after  the  five  years  had  expired  for 
beginning  the  construction  of  the  road,  had  sold  the  bonds  to  bona  fide 
holders,  who  purchased  in  reliance  upon  the  representations  of  defend- 
ant, that  the  bonds  were  good  and  valid  securities,  and  thus  had  rendered 
the  town  liable  thereon. 

R  teem,  the  fact  that  the  persons  signing  the  petition  for  bonding  the  town 
were  well  acquainted  with  the  facts  relating  to  the  organization  of  the 
pretended  corporation,  would  not  affect  defendant's  liability  in  such  an 
action;  as,  by  procuring  the  town  to  be  bonded,  the  petitioners  not  only 
imposed  a  burden  on  their  own  property,  but  on  that  of  other  taxpayers 
who  did  not  sign  or  approve  of  the  scheme,  and  who  were  at  liberty  to 
contest  the  validity  of  the  bonds,  until  by  defendant's  action  the  town 
lost  the  right  to  avail  itself  of  this  defense. 

Also,  held,  that  the  act  of  1875  (Chap.  598,  Laws  of  1875),  passed  after  the 
forfeiture  and  before  the  negotiation  of  the  bonds  by  defendant,  did  not 
cure  the  forfeiture;  that  the  act  only  applies  to  a  default  in  failing  to 
complete  the  road  within  ten  years. 

Also,  held,  the  fact  that  defendant  accounted  to  the  pretended  company  for 
the  proceeds  of  the  bonds  was  not  a  defense. 

B  teems,  that  immediately  on  the  negotiation  of  the  bonds  a  cause  of  action, 
accrued  in  favor  of  the  town,  either  in  the  nature  of  an  action  of  trover 
for  the  face  of  the  bonds,  or  as  for  money  had  and  received,  for  the  money 
realized  by  him  on  the  sale. 

Also,  held,  that  defendant's  liability  was  not  affected  by  an  act  passed  in 
1880  (Chap.  577,  Laws  of  1880),  purporting  to  release  the  company  from 
the  forfeiture  of  its  charter  by  reason  of  its  failure  to  begin  the  construc- 
tion of  the  road  within  five  years;  that  the  said  act  did  not  have  the 
retroactive  effect  to  take  away  a  right  of  action  which  accrued  in  1875. 

It  teems,  the  act  last  mentioned  is  violative  of  the  constitutional  provision 
(State  Const,  art.  3,  §  18),  prohibiting  the  legislature  from  passing  any 
local  or  private  act  granting  to  any  corporation  or  association  the  right  to 
lay  down  railroad  tracks. 

Farnham  v.  Benedict  (39  Hun,  22)  reversed. 

(Argued  March  9,  1887;  decided  October  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 


1887.]  Fabnham  v.  Benedict.  161 


Statement  of  case. 


made  January  5,  1886,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  the  report  of  a  referee.  (Reported 
below,  39  Hun,  22.) 

This  action  was  brought  by  plaintiff,  as  supervisor  of  the 
town  of  Attica,  in  the  county  of  Wyoming,  to  recover  dam- 
ages alleged  to  have  been  sustained  by  said  town  by  reason  of 
certain  fraudulent  and  unlawful  acts  on  the  part  of  the  defend- 
ant, set  forth  in  the  complaint,  the  substance  of  which,  as  well 
as  the  facts  as  found,  are  stated  in  the  opinion. 

L.  W.  Thayer  for  appellant.  The  defendant  was  personally 
liable  to  the  town  for  the  damages  arising  from  the  sale  of 
the  bonds.  (Comstock  v.  Hill,  73  N.  Y.  268;  Thayer  v. 
Manley,  id.  305;  Town  of  Ontario  v.  Hill,  99  id.  324; 
Decker  v.  Matthews,  12  id.  313.)  Whoever  does  an  injury 
to  another  is  liable  in  damages  to  the  extent  of  that  injury, 
whether  it  is  to  his  property,  person,  rights  or  reputation. 
(Dexter  v.  Spear,  Mason,  115 ;  Sedgw.  on  Meas.  of  Dam.  22; 
Hynes  v.  Patterson,  95  N.  Y.  1.)  The  false  affidavit  was 
not  only  a  crime  but  a  fraud  upon  the  people,  the  town  and 
the  Secretary  of  State ;  and  no  valid  town  bonds  could  be 
issued  to  aid  in  the  construction  of  the  road.  (Ex.  Orain  B. 
Co.  v.  Stayner,  25  Hun,  91 ;  Durant  v.  Abendroth,  69  N*.  Y. 
152 ;  Mid.  B.  B.  Co.  v.  Van  Rom,  57  id.  474 ;  Inre Syr.  Che. 
&  N.  Y.B.B.Co.,9ll$.Y.l;  Beach  v.  Smith,  30  id.  116; 
B.  R.  cfe  U.  B.  B.  Co.  v.  Clark,  25  id.  208 ;  0.  B.  &  C.  B. 
B.  Co.  v.  Frost  &  Spriggs,  21  Barb.  541 ;  L.  0.,  etc.,  B.  Co. 
v.  Mason,  16  N.  Yn457 ;  Laws  of  1871,  chap.  925 ;  Barnes  v. 
Brown,  80  N.  Y.  527.)  It  required  no  adjudication  to  end 
the  existence  of  the  company.  (In  re  B.  W.  cfe  N.  B.  B. 
Co.,  72  N.  Y.  248.)  The  sale  of  the  bonds  by  the  defendant, 
at  their  par  value,  to  Fisher,  Pickard  &  Gardner,  who  were 
bona  fide  purchasers  for  value,  rendered  the  town  liable  to 
pay  them  in  full.  (Comstock  v.  Bier,  73  N.  Y.  269 ;  Mur- 
ray v.  Bvrling,  10  John.  180 ;  Decker  v.  Matthews.  12  N.  Y. 
313-319;  Thayer  v.  Mwnley,  73  id.  305;  Ontario  v.  HiU, 
33  Hun,  250.)  In  case  the  company  had  been  legally  organ- 
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ized  on  the  28th  day  of  February,  1870,  it  ceased  to  be  such 
on  and  after  the  27th  day  of  February,  1875.  (In  re  B.  W.  & 
N.  R.  R.  Co.,  72  N.  T.  245 ;  Laws  of  1867,  chap.  775,  §  1.) 
Chapter  577,  Laws  of  1880/ simply  relieved  the  company 
from  the  forfeiture  of  its  charter  by  reason  of  its  failure  to 
expend  the  ten  per  cent  in  five  years,  or  the  completion  of 
the  road  in  ten  years,  which  had  then  expired.  (Const.  §  18, 
art.  3;  In  re  B.  W.  &  N.  R.  R.  Co.,  72  K  Y.  245;  75 
id.  335.) 

W.  F.  Cogswell,  for  respondent.  The  payment  of  the  ten 
per  cent  was  not  necessary  to  complete  the  organization. 
(O.  R.  <&  C.  R.  R.  Co.  v.  Frost,  21  Barb.,  541 ;  L.  O.  R.  R. 
Co.  v.  Mason,  16  K  Y.  451 ;  Beach  v.  Smith,  30  id.  116.) 
The  consequences  of  the  company's  neglect  to  enter  upon  the 
construction  of  its  road  within  five  years  from  the  filing  of  its 
articles  were  cured  by  chapter  598  of  the  Laws  of  1875  by 
which  it  is  provided  that  an  omission  of  any  road  to  construct 
its  railroad  within  the  period  of  five  years  shall  not  cause  a 
forfeiture  of  its  corporate  powers.  (Laws  of  1875,  p.  730 ; 
In  re  B.  W.  &  N.  R.  R.  Co.,  72  N.  Y.  245,  250.) 

Kapallo,  J.  This  case  comes  up  on  the  findings  of  the 
referee.     The  evidence  is  not  contained  in  the  case. 

The  cause  of  action  claimed  on  the  part  of  the  plaintiff  to 
have  been  established  by  the  facts  found,  is,  in  substance,  that 
in  the  month  of  September,  1875,  the  defendant  having  in  his 
possession,  without  title,  certain  bonds  of  the  town  of  Attica, 
which  purported  to  have  been  issued  pursuant  to  the  town 
bonding  acts,  to  aid  in  the  construction  of  a  proposed  railroad 
pretended  to  have  been  incorporated  under  the  name  of  the 
Attica  and  Arcade  Kailroad  Company,  sold  and  delivered  such 
bonds  to  certain  persons  who  purchased  them  in  good  faith, 
and  paid  to  the  defendant  the  full  par  value  thereof  in  money, 
upon  his  assurance  and  believing  that  they  were  in  all  respects 
lawful  and  valid,  and  a  legal  indebtedness  of  the  town  of 
Attica.  That  until  the  bonds  were  then  placed  by  the 
defendant  in  the  hands  of  bona  fide  holders  they    were 


f 


1887.]  Fabnham  v.  Benedict.  163 

Opinion  of  the  Court,  per  Rapallo,  J. 

absolutely  void,  and  did  not  constitute  any  indebtedness,  and 
could  not  have  been  enforced  against  said  town,  but  that  by 
transferring  them  to  bona  fide  holders  for  value  he  rendered 
them  valid  and  binding  upon  the  town,  and  enabled  such 
holders  to  recover  judgments  thereon  against  the  town,  which, 
in  an  action  brought  by  one  of  such  bond  holders,  it  was 
decided  by  the  Circuit  Court  of  the  United  States  that  they 
could  do,  and  that  the  town  was  thus  obliged  to  pay  and  did 
pay  the  full  amount  of  said  bonds  to  such  bona  fide  holders. 
That  at  the  time  of  so  negotiating  said  bonds  and  receiving 
the  proceeds  the  defendant  knew  the  facts  which  rendered  the 
bonds  void,  except  in  the  hands  of  bona  fide  holders,  and  knew 
that  they  could  not  have  been  enforced  by  him,  or  the  railroad 
company,  or  any  other  person  until  he  thus  placed  them  in 
the  hands  of  bona  fide  holders.  That  he  had  been  actively 
instrumental  in  the  organization  of  the  pretended  railroad 
company,  and  knew  it  to  be  a  sham  organization,  formed 
without  compliance  with  the  requirements  of  the  general 
railroad  law,  and  gotten  up  fraudulently  for  the  purpose  of 
being  used  to  initiate  proceedings  for  the  issue  of  town  bonds, 
such  organization  having  been  based  upon  a  false  affidavit 
knowingly  made  by  the  defendant  That  he  had  instigated, 
and,  as  an  attorney  of  the  Supreme  Court,  had  conducted  the 
subsequent  proceedings  for  bonding  the  town,  and  had 
obtained  possession  of  the  bonds  from  the  railroad  commis- 
sioners in  the  character  of  vice-president  of  the  pretended 
railroad  corporation,  and  had  sold  them  to  bona  fide  holders 
and  received  the  proceeds,  on  his  assurance  that  they  were 
valid  securities  and  had  thus  rendered  the  town  liable  thereon. 
The  grounds  upon  which  the  bonds  are  claimed  to  have 
been  void,  except  in  the  hands  of  bona  fide  holders,  are,  first, 
that  the  pretended  organization  of  the  Attica  and  Arcade  Rail- 
road Company  was  fraudulent  and  void ;  secondly,  that  even 
if  the  company  had  ever  been  legally  organized  its  corporate 
existence  had  ceased  before  the  sale  by  him  of  the  bonds,  and 
the  stock  of  said  corporation,  which  had  been  issued  to  the 
town  as  the  consideration  for  the  bonds,  had  thus  become 
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absolutely  worthless,  and  the  consideration  had  thus  wholly 
failed. 

The  facts  relating  to  the  pretended  organization  of  the 
railroad  company  are  found  by  the  referee  to  have  been  as  fol- 
lows: On  the  24th  of  February,  1870,  the  defendant  and 
other  citizens  of  the  county  of  Wyoming  met  and  subscribed 
written  articles  of  association,  stating  that  in  pursuance  of 
the  general  railroad  law  of  1850,  they  formed  a  company  for 
constructing  and  operating  a  railroad  from  the  village  of  Attica 
to  the  village  of  Arcade,  in  Wyoming  county,  to  be  named  the 
"  Attica  and  Arcade  Eailroad  Company."  That  the  length  of 
the  road,  as  near  as  could  be  stated,  was  to  be  twenty-five  miles, 
and  the  capital  stock  $250,000,  to  be  divided  into  2,500  shares 
of  $100  each.  The  articles  then  set  out  the  names  of  the 
defendant  and  twelve  other  persons  as  the  directors  for  the 
first  year.  At  the  same  time  the  defendant  and  others 
subscribed  for  241  shares  of  stock  amounting  to  $24,100,  and 
thereupon  the  defendant  and  two  others  of  those  named  as 
directors,  made  and  swore  to  the  affidavit  required  by  the 
second  section  of  the  general  railroad  act,  viz. :  that  the  amount 
of  stock  required  by  said  second  section  had  been  subscribed 
and  ten  per  cent  in  good  faith  paid  thereon  in  cash  to  the 
directors  named  in  the  articles.  The  articles  of  association, 
with  such  affidavits  annexed,  were  filed  in  the  office  of  the 
Secretary  of  State,  on  the  28th  of  February,  1870. 

The  affidavit  was  false  in  every  particular.  The  act  required 
that  before  the  articles  should  be  filed  at  least  $1,000  of  stock 
for  every  mile  of  railroad  proposed  to  be  made  should  be  sub- 
scribed, and  ten  per  cent  paid  thereon,  in  good  faith  and  in 
cash,  to  the  directors  named  in  the  articles,  and  that  an  affidavit 
of  these  facts  should  be  indorsed  on  or  annexed  to  the  articles ; 
whereas  in  point  of  fact,  at  the  time  the  affidavit  was  sworn 
to  only  $24,100  of  stock  had  been  subscribed,  the  length  of 
the  proposed  road  being  twenty-five  miles,  and  no  part  of  the 
amount  subscribed  had  been  paid  in  cash,  or  ever  has  been  paid. 

The  referee  also  finds  that  the  falsity  of  the  affidavit  was 
well  known  to  the  defendant  at  the  time  he  swore  to  it ;  that 
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the  pretended  payments  were  made  by  the  delivery  to  a  person 
named  as  treasurer  of  said  company  of  the  checks,  and,  in 
two  or  more  instances,  the  promissory  notes  of  the  subscribers 
for  ten  per  cent  of  their  subscriptions ;  that  at  the  time  the 
said  checks  and  promissory  notes  were  so  given  and  received 
in  payment  of  said  ten  per  cent,  it  was  publicly  stated  that 
they  could  be  used,  and  was  so  stated  by  the  defendant ;  that  the 
larger  proportion  of  persons  who  gave  such  checks  had  no 
account  or  funds  at  the  bankers  upon  whom  the  checks  were 
drawn,  and  gave  the  checks  with  the  understanding  that  the 
same  were  not  to  be  presented  for  payment,  or  paid ;  that  they 
have  not  been  paid,  nor  anything  realized  thereon  by  the 
company,  and  that  none  of  the  subscribers  to  the  said  articles 
of  association  have  ever  paid  anything  upon  their  subscriptions 
for  stock. 

At  the  request  of  the  plaintiff  the  referee  also  found  that 
the  defendant  attended  the  meeting  at  which  the  articles  of 
association  were  signed  and  took  a  leading  part  in  conducting 
the  same  and  in  procuring  subscriptions  for  stock  and  was 
cognizant  of  the  proceedings  to  organize  said  company  and 
advised  as  to  the  requirements  of  law  to  effect  such  organizar 
tion  and  advised  that  the  ten  per  cent  required  by  law  to  b6 
pud  in  cash  could  be  paid  in  checks ;  that  at  the  time  said 
articles  of  association  were  signed  and  subscriptions  made,  it 
was  not  intended  by  the  defendant  and  others  controlling  said 
meeting  and  procuring  said  subscriptions,  that  the  sums  sub- 
scribed should  be  paid,  but  it  was  intended  and  expected,  and  so 
publicly  stated  by  the  defendant,  that  after  the  articles  should  be 
tiled  in  the  office  of  the  secretary  of  state,  proceedings  would 
be  taken  by  the  taxpayers  of  the  towns  through  which  the 
railroad  was  to  be  constructed,  to  bond  those  several  towns  to 
raise  the  necessary  amount  of  money  to  construct  the  road, 
and  that  after  the  filing  of  the  articles  on  the  28th  of  Feb- 
niary,  1870,  and  before  any  contract  had  been  made  for  the 
construction  of  the  proposed  railroad,  the  defendant,  then 
being  vice-president  and  acting  president  of  said  pretended 
corporation,  and  well  knowing  the  facts  before  stated,  procured 
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petitions  to  be  signed  by  taxpayers  of  the  town  of  Attica  to 
be  presented  to  the  Supreme  Court  with  his  name  indorsed 
thereon  as  attorney  for  the  petitioners,  and  caused  such  peti- 
tion to  be  presented  to  said  court,  and  controlled  said  proceed- 
i  ngs  which  resulted  in  the  bonding  of  the  town,  and  that  he 
testified  before  the  referee  appointed  therein,  among  other 
things,  that  the  said  company  had  been  regularly  organized 
and  officers  and  directors  elected,  and  that  he  procured  two 
persons  named  to  be  appointed  railroad  commissioners  of  said 
town.  That  he  afterwards,  about  September  1,  1875,  sold 
$6,600  of  said  bonds  to  Ixmajide  purchasers  at  par  and  interest 
accrued,  and  received  the  money  therefor,  but  the  referee 
found  that  such  sale  was  made  for  the  company,  and  that  the 
defendant  accounted  to  the  company  therefor.  He  also  found 
that  said  purchasers  bought  said  bonds  in  good  faith  and  upon 
the  assurance  of  the  defendant  that  they  were  good  and  valid 
debts  against  said  town  and  were  legal  and  valid  securities. 

The  second  ground  upon  which  it  is  claimed  that  the  bonds 
had  become  voidable  after  their  issue  and  before  their  sale,  is 
that,  as  found  by  the  referee,  the  pretended  railroad  corpora- 
tion did  not,  within  five  years  after  its  articles  of  association 
were  filed  and  recorded  in  the  office  of  the  Secretary  of  State, 
begin  the  construction  of  its  road,  or  expend  thereon  ten  per 
cent  of  its  capital. 

It  appears  from  the  findings  that  the  articles  were  filed  and 
recorded  February  28,  1870.  The  proceedings  for  bonding 
the  town  were  instituted  under  chapter  907,  of  the  Laws  of 
1869.  The  petition,  signed  by  a  majority  of  the  taxpayers, 
was  dated  June  9,  1873,  the  defendant  appearing  as  attorney 
for  the  petitioners.  A  referee  was  appointed  August  12, 
1873,  and  judgment  entered  October  29,  1873,  appointing 
three  commissioners  with  power  to  execute  bonds  of  the  town 
of  Attica,  to  the  amount  of  $20,000,  and  invest  the  same  or 
the  proceeds  in  the  stock  of  the  Attica  and  Arcade  Railroad 
Company.  By  virtue  of  that  judgment  the  commissioners,  in 
March,  1874,  made  and  delivered  to  the  Attica  and  Arcade 
Railroad  Company  town  bonds  to  the  amount  of  $20,000  in 
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payment  of  their  subscription  in  behalf  of  the  town  for  220 
shares  of  the  stock  of  the  company. 

Assuming  these  bonds  to  have  been  legally  issued  in  the 
first  instance,  it  is  claimed  that  they  ceased  to  be  valid  in  the 
hands  of  the  company  or  its  officers,  on  the  28th  of  February, 
1875,  by  reason  of  the  termination  of  the  corporate  existence 
of  the  company.  Yet  they  were  not  sold  by  the  defendant 
until  about  September  1, 1875,  at  which  time  they  were  trans- 
ferred by  him  to  bona  fide  holders,  and  the  town  thus  made 
liable  thereon,  as  was  decided  by  the  United  States  Circuit 
Court. 

The  question  of  the  validity  of  the  bonds  at  the  time  they 
were  issued,  in  the  hands  of  any  but  a  bona  fide  holder,  will 
first  be  considered. 

The  general  railroad  act  requires  as  a  condition  precedent 
to  the  formation  of  a  railroad  corporation,  that  at  least 
$1,000  for  every  mile  of  railroad  proposed  to  be  con- 
structed shall  be  subscribed  and  ten  per  cent  paid  thereon 
in  good  faith  and  in  cash,  and  provides  in  terms  that  the 
articles  of  association  shall  not  be  filed  and  recorded  until 
tliose  conditions  have  been  complied  with,  nor  until  the  affi-p 
davit  required  has  been  annexed  to  the  articles,  and  that  on 
compliance  with  those  conditions  the  subscribers  and  all  per- 
sons who  shall  become  stockholders  shall  be  a  corporation.  It 
cannot  be  questioned  that  in  the  absence  of  such  compliance 
the  mere  filing  of  articles  of  association  would  not  constitute 
a  corporation  de  jure,  nor  can  it  be  doubted  that  the  proceed- 
ings by  which  the  company  purported  to  organize  as  a  corpo 
poration  were  a  gross  fraud  upon  the  railroad  act  and  would 
be  adjudged  void  in  any  proceeding  in  which  they  came 
directly  in  question.  Neither  can  it  be  disputed  upon  the 
facts  found  that  the  defendant  was  a  party  to  such  fraud. 
The  bonding  act  of  1869  (Laws  of  1869,  chap.  907),  under 
which  the  bonds  in  question  purport  to  have  been  issued,  is 
entitled  "  An  act  to  amend  an  act  to  authorize  the  formation 
of  railroad  corporations  and  to  regulate  the  same,  passed  April 
2,  1850,  so  as  to  permit  municipal  corporations  to  aid  in  the 


168  Fabnham  v.  Benedict.  [Oct., 


Opinion  of  the  Court,  per  Rapallo,  J. 


construction  of  railroads,"  and  provides  for  creating  bonds 
and  investing  the  same  or  the  proceeds  thereof,  in  the  stock 
or  bonds  of  such  railroad  company  in  this  State  as  may  be 
named  in  the  petition  of  a  majority  of  the  taxpayers.  The 
existence  of  a  railroad  corporation  having  power  to  issue  stock 
or  bonds  to  be  given  to  the  municipal  corporation,  and  to 
construct  the  road  to  be  aided,  therefore  lies  at  the  foundation 
of  the  power  to  issue  municipal  bonds.  It  cannot  be  pre- 
tended that  authority  could  be  obtained  under  that  act  to 
issue  town  bonds  to  any  unincorporated  set  of  individuals  who 
should  undertake  to  style  themselves  a  railroad  company,  nor 
that  the  mere  filing  of  pretended  articles  of  association  in  the 
office  of  the  secretary  of  State  without  compliance  with  any 
of  the  other  requirements  of  the  general  railroad  law,  would 
constitute  those  whose  names  were  attached  to  such  articles  a 
corporation.  Articles  filed,  with  an  intentionally  false  affida- 
vit of  such  compliance,  would  have  no  more  actual  validity 
than  if  the  names  of  the  subscribers  had  been  forged. 

The  learned  referee  in  his  opinion  says  that,  so  far  as  the 
case  shows,  the  petitioners  here  were  as  well  acquainted  with 
the  facts  relating  to  the  organization  of  the  Attica  and  Arcade 
Railroad  Company,  and  its  financial  condition  at  the  time 
they  signed  the  petition,  as  the  defendant ;  and  that,  so  far  as 
any  claim  for  damages  against  the  defendant  in  this  action 
is  concerned,  unless  some  fraudulent  act  of  the  defendant 
induced  the  petitioners  to  sign,  the  defendant  would  not  be 
liable  any  more  than  if  he  had  asked  an  individual  to  sub- 
scribe for  the  stock;  and  that  mere  knowledge  of  the  fact 
that  the  company  had  not  been  legally  organized,  unaccom- 
panied by  any  fraudulent  representation,  would  not  be  suffi- 
cient, although  he  concedes  that  if  a  town  or  an  individual 
should  be  induced  by  fake  or  fraudulent  representations  to 
subscribe  for  stock  and  part  with  his  or  its  money,  an  action 
would  undoubtedly  lie  for  the  fraud,  but  that  such  was  not  * 
the  case  here.     It  seems  to  me  that  the  reasoning  of   the 
learned  referee  is  fallacious.    In  the  first  place  there  is  nothing 
to  show  that  the  taxpayers  who  signed  the  petition  to  bond 
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the  town  had  any  knowledge  of  the  fraudulent  character  of 
the  pretended  organization,  or  of  the  falsity  of  the  affidavit 
annexed  to  the  articles  of  association,  and  no  such  fact  is 
found ;  nor  is  there  anything  but  mere  surmise  to  lead  to  the 
conclusion  that  they  had  such  knowledge.  All  that  appears 
is,  that  to  the  articles  of  association,  publicly  filed  and  referred 
to  in  the  petition,  was  attached  the  affidavit  of  the  defendant 
and  two  other  persons ;  and  all  that  the  petitioners  could  be 
presumed  to  have  known  is  that  the  law  required  such  an 
affidavit.  But  supposing  that  the  petitioners  had  known  that 
the  affidavit  was  false,  that  knowledge  would  not  be  material 
to  this  case.  By  procuring  the  town  to  be  bonded  the  peti- 
tioners imposed  a  burden  not  merely  on  their  own  property, 
but  also  on  that  of  the  taxpayers  who  did  not  sign  the 
petition  or  approve  the  scheme,  and  who  were  at  liberty  to 
contest  the  validity  of  the  bonds,  until  the  defendant,  by 
wrongfully  transferring  them  to  bona  fide  holders,  with 
knowledge  of  their  actual  invalidity,  and  on  his  assurance 
to  the  purchasers  that  they  were  valid  securities,  deprived 
the  town,  and  the  taxpayers  who  had  not  consented  to  the 
bonding,  of  the  power  to  avail  themselves  of  the  defense, 
according  to  the  doctrine  held  by  the  United  States  courts 
in  respect  to  bona  fide  holders  of  town  bonds.  It  was  for 
that  wrong  that  this  action  was  brought. 

I  think  that  if  the  holders  of  the  bonds  had  not  been  fur- 
nished by  the  acts  of  the  defendant  with  the  shield  which 
has  thus  been  thrown  around  bona  fide  holders  of  town  bonds, 
the  town  would  have  had  a  good  defense  to  the  bonds  in  any 
court  on  both  of  the  grounds  now  taken  by  the  counsel  for 
the  plaintiff.  The  pretended  railroad  corporation  was  a 
mere  sham,  apparently  gotten  up  for  the  express  purpose  of 
obtaining  an  issue  of  town  bonds  without  putting  up  the  cash, 
which  the  statute  required  as  a  guaranty  of  the  bona  fides  of 
the  proposed  undertaking,  and  as  a  security  to  those  dealing 
with  or  lending  their  credit  tothe  corporation  to  be  formed ; 
and  it  is  inconceivable  that  any  court  of  justice  would  allow 
bonds  obtained  by  such  a  fraud  to  be  enforced  against  the 
Siokblb  —Vol,  LXIL       22 
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town  by  the  very  persons  composing  this  fraudulent  organiza- 
tion, and  who  had  paid  no  value  for  the  bonds. 

I  think  that  the  second  ground  upon  which  the  bonds  are 
claimed  to  have  become  invalid  before  they  were  negotiated 
by  the  defendant  is  also  well  taken. 

Assuming  that  the  Attica  and  Arcade  Railroad  Company 
ever  had  legal  existence  as  a  corporation,  and  that  the  bonds 
were  lawfully  issued  and  delivered  to  it,  still  they  were  issued 
for  the  purpose  of  aiding  in  the  construction  of  the  proposed 
railroad,  and  in  consideration  of  stock  of  the  company  Issued 
to  the  town  in  payment  for  the  bonds.  The  company  instead 
of  using  the  bonds  to  aid  in  the  construction  of  the  road,  and 
thus  giving  value  to  the  stock  which  it  had  issued  to  the  town 
in  payment,  laid  by  for  years  after  the  bonds  were  issued  and 
did  not  begin  the  construction  of  the  road  within  the  five 
yeara  prescribed  by  the  statute,  and  by  this  default  caused  its 
corporate  powers  and  francliises  to  cease  and  terminate,  thus 
losing  the  power  to  construct  the  road  or  to  acquire  the  right 
of  way,  and  depriving  the  stock  which  it  had  issued  to  the 
town  of  any  value. 

The  act  of  1867  (Chap.  775)  provides  that  if  any  corporation 
formed  under  the  general  railroad  law  of  1850,  shall  not 
within  five  years  after  its  articles  of  association  are  filed  and 
recorded  in  the  office  of  the  Secretary  of  State,  begin  the  con- 
struction of  its  road  and  expend  thereon  ten  per  cent  on  the 
amount  of  its  capital,  or  shall  not  finish  its  road  and  put  it  in 
operation  in  ten  years  from  the  time  of  filing  its  articles  of 
association  as  aforesaid,  its  corporate  existence  and  powers 
shall  cease. 

It  was  decided  by  this  court  in  the  Matt-er  of  the  B.  W.  cfe 
N.  R.  Co.  (72  N.  Y.,  245),  that  these  provisions  of  the 
statute  executed  themselves,  and  that  when  a  company  omitted 
to  begin  the  construction  and  expend  the  prescribed  ten  per 
cent  of  its  capital  within  the  five  years,  it  ceased  to  exist  and 
became  extinct  without  any  judicial  procedure  to  declare  or 
complete  the  forfeiture  of  its  corporate  powers ;  that  the  legal 
existence  jot  a  corporation  authorized  to  construct  a  railroad 
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lay  at  the  foundation  of  the  right  to  take  property  for  its  use 
(ae  I  contend  it  lies  at  the  foundation  of  the  power  of  a  town 
to  issue  bonds  to  aid  in  the  construction  of  a  railroad)  and 
that  any  person  whose  lands  were  sought  to  be  appropriated 
to  the  use  of  a  railroad  company,  could  assert  this  extinction 
of  its  corporate  rights. 

It  is  claimed  in  the  respondent's  brief  that  the  act  of  1875 
(Laws  of  1875,  chap.  598)  passed  June  18,  1875  (after  the 
forfeiture  and  before  the  negotiation  of  the  bonds  by  the 
defendant)  cured  this  forfeiture,  but  it  is  very  clear  that  that 
act  has  no  application  to  this  case.     The  act  of  1867  declared 
two  defaults,  either  of  which  would  terminate  the  existence  of 
the  company :  (1st.)  The  failure  to  begin  the  construction  and 
expend  ten  per  cent  of  the  capital  within  five  years;  and 
(2d)  the  failure  to  complete  the  construction  within  ten  years. 
It  was  only  to  the  second  default  that  the  act  of  1875  applied. 
It  relieved  companies  that  for  any  cause  had  been  unable  to 
construct  their  road  within  the  time  limited,  by  Providing 
that  the  time  for  the  cmnpUttm  of  the  road  should  be 
extended  for  a  further  term  of  two  years  beyond  the  time 
theretofore  limited,  and  that  failure  theretofore  to  construct 
the  road  should  not  cause  a  forfeiture  of  the  corporate  powers 
Corporations  that  had  been  unable  to  complete  their  roads  stood 
on  a  very  different  footing  from  those  that  had  omitted  for 
five  years  even  to  begin  the  construction.     These  were  not 
either  within  the  letter  or  the  equity  of  the  act  and  it  is 
evident  that  those  whose  rights  had  become  extinct  by  reason 
of  their  omission  to  hegin  the  construction  were  not  intended 
to  be  resurrected,  as  the  concluding  sentence  of  the  act  declares 
that  nothing  therein  contained  shall  have  the  effect  to  revive 
any  corporation  whose  corporate  power  has  been  forfeited  for 

aDItTh^  appears  that  in  September,  1875,  when  the  defend- 
ant transferred  the  bonds  to  hona  fide  holders  assuring  them 
that  they  were  valid  obligations,  the  pretended  corporation,  if 
it  had  ever  had  any  existence,  had  become  extinct ;  the  stock 
which  had  been  issued  to  the  town  had  become  worthless ;  the 
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company  had  lost  all  power  to  construct  the  road,  and  the  pur- 
pose for  which  the  bonds  had  been  issued  had  wholly  failed. 
Who  can  contend  that  under  these  circumstances  the  bonds  in 
the  hands  of  the  sham  and  defunct  corporation,  or  of  those 
who  had  been  its  pretended  officers,  could  have  been  enforced 
against  the  town. 

I  think  the  conclusion  is  irresistible  that  in  the  hands  of  the 
defendant,  or  of  the  fraudulent  and  defunct  organization  for 
which  he  claims  to  have  been  acting,  the  town  had  a  valid 
defense  to  the  bonds ;  that  the  defendant  well  knew  this,  and 
all  the  facts,  and  could  have  been  restrained  by  injunction 
from  transferring  the  bonds  to  bona  fide  holders,  and  could 
have  been  compelled  to  surrender  the  bonds  to  the  town.  No 
such  injunction,  however,  was  obtained,  nor  does  it  appear 
that  the  town  or  the  taxpayers,  had  any  cause  to  appre- 
hend that  the  defendant  would  so  transfer  the  bonds.  He 
made  the  transfer  to  bona  fide  purchasers  and  received 
the  proceeds,  and  the  town  was  by  this  act,  according  to 
the  decision  of  the  United  States  Circuit  Court,  and  the  law 
as  declared  by  the  federal  courts,  made  liable  to  pay  the  bonds, 
'  and  was  compelled  to  pay  them,  and  the  question  now  before 
us  is  whether  the  town  has  any  redress  against  the  defendant. 
It  seems  to  us  that  on  the  principles  enunciated  in  Cowir 
stock  v.  Hier  (73  N.  Y.  269  and  cases  there  cited),  the  facts 
found  do  show  a  liability  on  the  part  of  the  defendant  to  the  town. 

In  Comstock  v.  Hier  it  appears  that  the  plaintiff  had  indorsed 
a  promissory  note  made  by  the  firm  of  Jay  cox  &  Green,  payable 
to  the  order  of  the  plaintiff,  for  the  accommodation  of  the  makers, 
and  under  an  agreement  between  the  plaintiff  and  the  makers 
that  it  should  be  used  only  for  the  purpose  of  taking  up  a  prior 
note  indorsed  in  like  manner ;  but  the  makers,  instead  of  using 
the  note  as  agreed,  transferred  it  to  the  defendants  as  collateral 
security  for  an  antecedent  debt,  the  defendants  parting  with 
no  value  on  receipt  thereof.  The  defendants  transferred  the 
note  before  maturity  to  a  bona  fide  holder  for  value,  and  thus 
deprived  the  plaintiff  of  the  defense  which  he  would  other- 
wise have  had  to  an  action  on  his  indorsement.     The  holder 
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accordingly  recovered  judgment  against  the  plaintiff  as  indorser, 
which  judgment  the  plaintiff  paid  and  then  brought  his  action 
against  the  defendants.  The  makers  had  become  bankrupt. 
This  court  decided  that  the  plaintiff  was  entitled  to  maintain 
the  action.  Several  propositions  were  adjudged :  1st.  That 
on  these  facts  the  plaintiff  would  have  had  a  perfect  defense 
to  an  action  by  the  present  defendants  against  him  as  indorsee 
of  the  note,  it  having  been  diverted  from  the  purpose  for 
which  the  indorsement  had  been  made,  and  they  not  being 
bona  fide  holders  for  value.  2d.  That  the  defendants  had  no 
better  title  to  the  note  and  indorsement  than  Jaycox  & 
Green  had,  and  that  the  plaintiff  could  have  reclaimed  it  and 
in  equity  prevented  its  negotiation.  3d.  That  the  defendants 
had  no  right  to  secure  to  themselves  the  full  benefit  of  the 
defendant's  indorsement,  and  all  the  advantages  of  bona  fide 
indorsees  for  value,  by  negotiating  the  note  to  an  innocent 
transferee  for  value  before  maturity.  4th.  That  having  no 
legal  title,  as  against  the  plaintiff,  to  the  note  and  indorsement, 
they  had  no  right  to  transfer  it,  and  the  sale  of  it  by  them  was 
a  conversion ;  that  the  defendants  could  not  fortify  their  title 
by  a  sale  of  the  note,  and  the  title  to  the  proceeds  was  the 
same  as  to  the  property  before  the  sale.  5th.  That  the  plaintiff 
was  the  actual  owner  of  the  note,  it  never  having  been  law- 
fully transferred  and  the  defendants  could  not  have  resisted 
an  action  by  the  plaintiff  for  its  surrender  to  him ;  that  he 
had  an  election  of  remedies,  trover  for  the  conversion  of  the 
note  or  an  action  for  money  had  and  received  for  the  proceeds 
of  the  discount,  and  that  the  complaint  contained  the  necessary 
averments  to  sustain  an  action  in  either  form. 

"On  these  grounds  a  decision  in  favor  of  the  defendants 
rendered  by  the  Supreme  Court  was  reversed.  That  case 
seems  to  me  decisive  of  the  present  one.  At  the  time  the 
defendant  sold  the  bonds  (September,  1875)  the  actual  title  to 
them  was  not  in  the  so-called  railroad  company  nor  in  the 
defendant.  The  so  called  company  had  never  acquired 
the  legal  power  to  receive  or  hold  them ;  but  if  it  had  ever 
acquired  such  power  it  had  become  extinct  by  the  termination 
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of  its  alleged  corporate  existence,  and  of  its  power  to  use  them 
for  the  purpose  for  which  they  had  been  made.  The  town 
was  under  no  legal  obligation  to  pay  them  while  they  were  in 
the  hands  of  the  defendant,  but  might  be  subjected  to  such  a 
liability  by  their  being  transferred  to  a  bona  fide  holder  for 
value,  and  could,  therefore,  have  enjoined  their  negotiation  by 
the  defendant  and  compelled  their  surrender.  In  this  respect 
the  case  is  also  similar  to  that  of  Thayer  v.  Manley  (73  N.  Y. 
305)  and  Decker  v.  Mathews  (12  id.  313).  In  the  last  named 
case  the  plaintiff  had  made  his  own  note,  payable  to  the 
order  of  J.  and  indorsed  by  him.  The  note  was  made  and 
indorsed  for  the  accommodation  of  J.  &  Co.,  and  for  the 
purpose  of  being  discounted  by  them  at  the  Manhattan 
Bank  and  the  proceeds  applied  to  the  payment  of  other  notes 
previously  made  and  indorsed  by  the  same  parties.  The  bank 
refused  the  discount,  and  the  purpose  for  which  the  note  had 
been  made  thus  failed,  and  J.  &  Co.  put  it  in  their  safe 
from  which  it  was  taken  by  the  defendant  Mathews,  and  by 
him  discounted  at  another  bank  without  the  consent  of  any  of 
the  parties.  It  was  held  that  the  plaintiff  was  entitled  to 
recover  against  Mathews ;  that  the  note  was  of  no  value  when 
Mathews  took  it  from  the  safe,  but  by  the  act  of  passing  it  to 
a  bona  fide  holder  it  became  valuable  and  the  plaintiff  became 
liable  to  pay  it,  and  his  cause  of  .action  accrued  immediately 
upon  his  becoming  liable  upon  the  note  and  before  payment, 
and  that  he  was  entitled  to  recover  against  Mathews  the  face 
of  the  note  for  which  he  had  thus  been  made  liable. 

So  in  the  present  case  the  bonds  were  of  no  value  in  the 
hands  either  of  the  pretended  company  or  of  the  defendant ; 
and  immediately  upon  their  being  negotiated  by  the  defend- 
ant a  cause  of  action  accrued  against  him,  either  in  the  nature 
of  an  action  of  trover  for  the  face  of  the  bonds,  or,  as  held  in 
Hi#r  v.  Comxtock,  for  money  had  and  received  for  the 
amount  realized  from  the  sale,  he  having  obtained  the  money 
on  the  liability  of  the  town  thus  created  by  him.  I  can  see 
no  way  of  avoiding  this  conclusion  without  overruling  the 
two  cases  last  cited.    Whether  anything  transpired  after  the 
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sale  of  the  bonds  to  relieve  the  defendant  from  the  liability 
he  nad  thus  fixed  upon  himself  will  now  be  considered. 

The  learned  ref eree  finds  that  the  defendant  accounted  to 
the  alleged  railroad  company  lor  the  proceeds  of  the  bonds. 
It  is  not  even  found,  nor  does  it  appear,  that  he  paid  over  the 
proceeds,  or  expended  them  for  the  use  of  the  pretended 
company,  but  simply  that  he  accounted,  which  may  mean 
that  he  rendered  an  account  acknowledging  the  receipt,  but 
toay  have  still  retained  the  fund  or  applied  it  to  his  own  use. 
But  suppose  he  had  actually  paid  over  the  proceeds  of  the 
bonds  to  some  person  as  the  representative  of  the  pretended 
corporation,  the  case  would  not  be  changed.  In  the  first 
place  there  never  was  such  a  corporation,  but  only  a  combina- 
tion of  persons  organized  for  the  very  purpose  of  subjecting 
the  town  to  this  liability ;  and  he  was  a  leading  member  of 
this  combination,  and  the  party  through  whose  perjury  it  had 
attempted  to  clothe  itself  with  the  character  of  a  corporation ; 
and  if  he  had  handed  over  the  proceeds  to  one  of  his  associ- 
ates in  that  combination,  he  could  not  thereby  have  discharged 
himself.  Secondly.  If  the  fraud  in  the  organization  could  be 
held  to  have  been  so  far  successful  as  to  clothe  this  combina- 
tion with  corporate  powers,  those  powers  had  become  extinct 
by  the  terms  of  the  statute,  before  the  defendant  sold  the 
bonds  and  received  the  proceeds ;  and  the  town  itself  had  no 
power  to  advance  money  to  it  and  create  a  charge  upon  the 
taxpayers,  or  to  make  itself  liable  for  advances  made  to  it  by 
others. 

The  main  reliance  of  the  learned  referee,  outside  of  his 
conclusion  that  the  defendant  was  not  liable,  on  the  ground 
of  fraud,  for  the  part  taken  by  him  in  organizing  the  pre- 
tended company  and  procuring  the  issue  of  the  town  bonds, 
was  upon  chapter  577  of  the  Laws  of  1880,  passed  June  22, 
1880,  which,  in  his  opinion,  conferred  upon  the  Attica  and 
Arcade  Kailroad  Company  a  valid  title  to  the  bonds,  and  the 
legal  right  to  enforce  them,  so  far  as  the  validity  of  that 
organization  could  confer  that  right,  and  cured  all  defects  in 
that  organization ;  and  also  relieved  the  company  of  all  for- 
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feitures  by  reason  of  its  failure  to  comply  with  the  require- 
ments of  law  relating  to  the  construction  of  railroads  by 
companies  formed  under  the  general  act. 

If  I  am  right  in  the  conclusion  that  in  September,  1875,  a 
right  of  action  had  accrued  in  favor  of  the  town,  against  the 
defendant,  for  the  proceeds  then  received  by  him  on  the  sale 
of  the  bonds  to  bona  fide  holders,  it  is  difficult  to  see  how 
that  right  of  action  could  be  taken  away  by  an  act  of  the 
legislature  passed  in  1880,  especially  when  the  act  cited,  even 
if  constitutional  in  other  respects,  does  not  purport,  even,  to 
have  that  retroactive  effect. 

Section  1  of  that  act  purports  to  release  the  Attica  and 
Arcade  Railroad  Company  from  the  forfeiture  of  its  charter 
by  reason  of  its  failure  to  begin  the  construction  of  its  road 
and  expend  thereon  ten  per  cent  of  its  capital  within  five 
years  after  the  articles  of  association  were  filed  and  recorded 
in  the  office  of  the  Secretary  of  State,  and  also  by  reason  of 
its  failure  to  finish  said  road  and  put  it  in  operation  within 
ten  years  from  the  time  of  its  so  filing  and  recording  its 
articles  of  association.  Section  2  declares  that  said  company 
shall  possess  all  the  powers  and  rights  it  would  have  possessed 
in  case  all  its  acts  and  proceedings  had  been  in  conformity 
with  the  provisions  of  the  general  railroad  act  of  1850,  and 
the  acts  amending  the  same,  and  section  3  authorizes  said 
company  to  construct  its  road  with  a  three-foot  gauge.  It 
contains  no  provision  purporting  to  legalize  any  town  bonds 
previously  issued  in  aid  of  the  construction  of  the  road,  nor 
discharging  any  person  from  any  liability  incurred  in  con- 
nection with  any  such  bonds.  It  speaks  wholly  in  respect  to 
the  future  and  purports  only  to  vest  the  company  with  the 
powers  which  it  would  have  had  if  it  had  been  duly  incorpo 
rated  and  had  not  forfeited  its  charter,  and  legalizes  none  of 
its  past  acts.  But  this  statute  is  clearly  violative  of  section 
18,  article  3  of  the  constitution,  which  took  effect  January  1, 
1875,  and  prohibits  the  legislature  passing  any  local  or  private 
bill  granting  to  any  corporation,  association  or  individual  the 
right  to  lay  down  railroad  tracks.     In  one  point  of  view  the 
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company  had  never  had  any  previous  legal  existence,  not 
having  complied  with  tHe  provisions  of  the  general  railroad 
law  for  its  organization.  But  passing  this  point  and  assuming 
that  it  had  had  such  existence,  such  corporate  existence  had 
become  extinct  by  the  expiration  of  the  limitation  contained 
in  section  47  of  the  general  act  as  amended  by  chapter  575 
of  the  Laws  of  1867.  It  had  been  extinct  for  more  than  five 
years  before  the  passage  of  the  act  of  1880,  and  that  act  was 
an  attempt  to  create  a  new  corporation  under  the  guise  of 
reviving  and  rehabilitating  a  defunct  corporate  body.  It  was 
therefore  void  and  inoperative  for  any  purpose.  This  pre- 
cise point  was  expressly  adjudicated  in  Matter  of  B.  W.  dk 
N.  B.  Co.  (75  K  Y.  335,  339). 

The  court  at  General  Term,  in  reviewing  the  decision  of 
the  referee,  do  not  undertake  to  sustain  by  any  reasonitig  his 
ruling  that  the  bonds  were  valid,  but  assuming  that  they  were 
void  while  in  the  hands  of  the  company,  and  that  the  stock 
for  which  they  were  exchanged  was  worthless,  and  that  the 
bonds  were  therefore  without  consideration,  and  that  the 
commissioners  might  have  been  restrained  from  disposing  of 
them,  and  also  that,  after  their  issue,  the  company  and  the 
defendant  as  its  officer  and  agent  might  have  been  restrained 
from  negotiating  them,  yet  holds  that  the  defendant,  having 
received  them  as  the  president  of  the  company,  for  its  use, 
and  having  sold  them  for  the  company  at  par  for  cash,  and 
accounted  to  the  company  therefor,  the  only  authority  he  had 
over  the  bonds  and  the  only  duty  he  was  under  in  respect  to 
them  was  as  the  officer  or  agent  of  the  company,  and  there 
was  no  ground  upon  which  he  was  responsible  to  the  town 
for  his  agency  in  selling  the  bonds  after  they  had  beon 
delivered  to  the  company  by  the  commissioners. 

This  position  has  been,  in  my  judgment,  already  answered 
by  the  cases  referred  to.  In  the  case  of  Comstock  v.  Hier, 
the  defendants  received  the  note  indorsed  by  the  plaintiff,  not 
from  him  but  from  the  payees,  and  it  could  have  been  said 
that  they  owed  no  duty  to  the  plaintiff  in  respect  thereto.  In 
that  case  it  did  not  even  appear  that  the  defendants  knew  of 
Sickels— Vol.  LXII.       23 
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any  infirmity  in  the  note  or  indorsement,  or  that  in  transferring 
it  to  a  bona  fide  holder  they  were  doing  any  wrong  to  the 
plaintiff,  or  imposing  any  liability  upon  him  which  he  had  not 
already  incurred,  yet  it  was  held  that,  as  by  such  transfer  they 
subjected  the  defendant  to  liability,  they  were  responsible  to 
him  for  the  proceeds  of  the  transfer  or  for  the  amount  for 
which  they  had  subjected  the  defendant  to  liability.  In  that 
respect  the  present  case  is  stronger  against  the  defendant  than 
Comstock  v.  Ifier,  for  here  he  had  full  knowledge  that  the 
town  was  not  liable  upon  the  bonds  and  that  by  negotiating 
them  he  rendered  it  liable  and  deprived  it  of  its  defenses.  But 
the  other  facts  in  the  case  also  preclude  his  assuming  the  posi- 
tion of  an  innocent  agent  dealing  for  a  responsible  principal 
on  whom  the  liability  should  rest.  In  fact  he  had  no  principal. 
There  was  no  existing  corporation  that  could  be  held  responsi- 
ble for  his  acts.  His  assumed  principal  was  a  mere  combina- 
tion of  individuals  who,  by  his  own  fraudulent  acts,  had  clothed 
themselves  with  the  name  of  a  corporation,  and  even  this  pre- 
tended body  had  become  extinct  before  the  sale.  If  the 
defendant  was  not  liable  no  one  was.  In  such  a  case  a  party 
cannot  claim '  protection  under  any  principle  of  the  law  of 
agency. 

All  the  facts  of  the  case  considered  together  show  that  the 
sale  of  these  bonds,  which  was  the  act  which  created  a  liability 
on  the  part  of  the  town,  was  but  the  consummation  of  the 
fraudulent  scheme  to  bond  the  town  without  putting  up  the 
money  required  for  the  legal  organization  of  a  railroad  corpo- 
ration, to  which  scheme  the  defendant  was,  at  least,  a  party,  if 
not  the  prime  mover  in  it. 

I  have  discussed  every  point  made,  either  in  the  opinions  of 
the  referee  or  of  the  court  or  in  the  brief  of  counsel,  in  sup- 
port of  the  defense.  In  my  judgment  none  of  these  points 
are  tenable  and  the  dismissal  of  the  complaint  cannot  be 
sustained. 

At  the  conclusion  of  the  findings  of  the  referee,  there  is  a 
finding  that  after  the  transactions  hereinbefore  detailed  and  in 
the  year  1880,  a  company  was  organized  under  the  name  of  the 
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Tonawanda  Valley  Railroad  Company,  and  that  the  Attica  and 
Arcade  Railroad  Company  transferred  its  assets  and  franchises 
to  that  company,  and  that  in  the  same  year  the  majority  of  the 
railroad  commissioners  of  the  town  of  Attica  exchanged 
$11,800  of  new  bonds  of  the  town  of  Attica  for  that  amount 
of  bonds  made  and  delivered  to  the  Attica  and  Arcade  Rail- 
road Company  and  also  received  for  the  said  town  of  Attica 
$20,000  of  the  stock  of  the  Tonawanda  Valley  Railroad  Com- 
pany.  The  precise  bearing  of  these  facts  does  not  appear,  the 
testimony  not  being  contained  in  the  case,  and  the  finding  not 
having  been  explained  in  the  brief  of  counsel,  but  it  has  been 
suggested  that  in  some  way  the  town  of  Attica  by  these  transac- 
tions may  have  saved  itself  in  whole  or  in  part  from  the  loss 
sustained  by  the  acts  of  the  defendant.  If  on  a  new  trial  it 
should  be  made  to  appear  that  the  loss  of  the  town  has  been 
reduced  in  any  such  way,  the  defendant  should  have  the  benefit 
of  such  reduction  in  mitigation  of  the  damages  for  which  he  is 
liable. 

The  judgment  entered  upon  the  report  of  the  referee,  and 
the  affirmance  of  that  judgment  by  the  General  Term  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

Eabl,  Danfobth,  and  Peoxham,  JJ.,  concur ;  Ruoee,  Ch. 
J.,  Andrews  and  Finch,  JJ.,  do  not  vote. 

Judgment  reversed. 


Theresa  Lynch,  Respondent,  v.  The  Fiest  National  Bank    |^  awl 
of  Jersey  Cjtt,  Appellant  1}^  33? 

One  W.  delivered  to  plaintiff  in  payment  for  property  purchased  of  him,  a 
check  drawn  upon  defendant,  signed  by  W.  and  payable  to  himself  or 
order.  This  check  defendant  certified  at  the  request  of  the  drawer  and 
while  it  was  still  in  his  possession,  he  at  that  time  having  funds  in 
the  bank.  It  was  not  indorsed  by  W.  Payment  of  it  was  refused.  In 
an  action  to  recover  the  amount  of  the  check  held,  that  defendant  was 
not  liable;  that  the  action  could  be  supported  only  by  proof  that  all  of 
the  conditions  upon  which  the  authority  of  the  bank  to  pay  the  check 
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was  made  to  depend  had  been  performed;  that  one  of  these  condition* 
was  W  8  indorsement  thereon. 

It  teems  that  the  certification  of  a  check  is  in  effect  an  acceptance;  it  amounts 
to  a  representation  that  the  drawer  has  funds  in  the  bank  with  which  to 
pay  the  check  and  that  it  will  retain  and  pay  them  to  the  holder;  but,  if 
the  holder  is  the  drawer,  the  contract  between  them  is  that  the  bank  will 
pay  only  in  accordance  with  the  terms  of  the  check  and  subject  to  the 
conditions  written  therein  by  the  drawer. 

Freund  v.  I.  d>  T.  Nat.  Bank  (76  N.  Y.  852,  857),  and  lUeley  v.  P.  Bank 
(88  N.  T.  818)  distinguished. 

(Submitted  June  20,  1887;  decided  October  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  29,  1885,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

This  action  was  upon  a  check  drawn  upon  and  certified  by 
defendant. 

The  material  facts  are  stated  in  the  opinion. 

Hamilton  WaUis  for  appellant.  The  appellant  was  under 
no  legal  obligation  to  recognize  the  alleged  ownership  of  the 
respondent,  or  to  pay  the  amount  of  the  check,  except  upon 
the  order  of  the  drawer,  evidenced  by  his  indorsement  upon 
it.  (  Wittets  v.  Phamix  Bank,  2  Duer,  121 ;  Edw.  on  Bills  and 
Notes,  405, 406;  Byles  on  Bills,  62,147;  Rand,  on  Com.  Paper, 
§  5 ;  Cowperthwaite  v.  Sheffield,  3  N.  Y.  251.)  A  general 
custom  not  contrary  to  any  statute  may  be  proved,  and  all 
parties  are  presumed  to  act  in  view  of  it.  It  becomes  a  part 
of  every  contract  made  within  its  scope.  (  Watts  v.  Bailey, 
49  N.  Y.  464.) 

Ahram  Klvng  for  respondent.  The  check  drawn  by  the 
maker,  F.  F.  Wilder,  to  his  own  order  and  not  indorsed,  had 
the  same  effect  and  was  negotiable  in  like  manner  as  if  made 
payable  to  bearer.  {Wittets  v.  Phoenix  Bank,  2  Duer, 
121 ;  Risley  v.  Phamix  Nat.  Bank,  83  K  Y.  318 ;  Central 
Bank  v.  Lomg,  1  Bosw.  202 ;  Evertson  v.  Nat.  Bank,  6ft 
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N.  Y.  14.)  The  delivery  of  the  certified  check  by  the  maker  to 
the  plaintiff  for  a  valuable  consideration  operated  as  an  assign- 
ment pro  tanto  of  the  funds  in  the  hands  of  the  defendant  to 
the  payment  of  the  check,  and  the  defendant  by  its  certification 
became  liable  therefor.  {Fr&und  v.  Imp.  and  T.  B%  76  N.  Y. 
352;  Ridey  v.  Phcmix  Nat.  Bank,  83  id.  318;  Brill  v. 
TutUe,  81  id.  454 ;  Cooke  v.  State  Nat.  Bank,  52  id.  96 ;  WU- 
lets  v.  Phatnix  Bank,  2  Duer,  121.)  The  defendant,  by  its 
certification  of  the  check,  represented  that  it  had  funds  of  the 
drawer  in  its  hands  sufficient  to  meet  the  check,  and  engaged 
that  those  funds  should  not  be  withdrawn  from  it  by  thd 
maker ;  upon  the  transfer  of  the  check  to  the  plaintiff  by  the 
owner  of  the  fund  the  obligation  of  the  defendant  was 
established.  {Clews  v.  Bank  of  N.  T.,  89  N.  Y.  418 ;  Cooke 
v.  State  Nat.  Bank,  52  id.  96.) 

Eugeb,  Ch.  J.  It  is  desirable  in  the  first  instance  to 
precisely  determine  the  questions  which  are  presented  by  the 
record  before  us. 

The  evidence  is  very  brief  and  not  in  any  respect  conflicting, 
unless  the  facts  proved  are  fairly  susceptible  of  opposite 
inferences  in  different  minds.  At  the  close  of  the  plaintiff's 
case,  the  defendant  moved  for  a  dismissal  of  the  complaint 
without  stating  the  grounds  therefor,  and  upon  the  refusal  of 
the  court  to  grant  the  motion,  took  an  exception.  After  the 
evidence  was  all  in,  the  court  directed  a  verdict  for  the  plaintiff, 
to  which  direction  the  defendant  also  took  an  exception. 

These  two  exceptions  present  the  material  points  in  the 
case.  No  request  was  made  by  either  party  to  go  to  the  jury 
upon  questions  of  fact,  and  the  only  question  presented  by 
the  exceptions,  is  whether  upon  any  view  of  the  evidence  the 
plaintiff  was  entitled  to  recover.  No  objection  that  any 
evidence  was  inadmissible  under  the  pleadings,  was  made  and 
the  action  was  tried  and  decided  upon  the  whole  case  as 
presented  by  the  proof  without  objection.  From  that  it 
appeared  that  one  F.  F.  Wilder  purchased  of  the  plaintiff  a 
diamond  of  the  value  of  $500,  and  delivered  to  her  in  payment 
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therefor  a  check  signed  by  himself,  and  reading  with  its- 
indorsements,  as  follows : 

"  Jersey  City,  N.  J.,  June  1, 1883. 
"  First  National  Bank,  pay  to  myself  or  order  five  hundred 
dollars. 

"F.  F.  WILDER" 

"Certified: 

"  First  National  Bank,  Jersey  City. 
"Payable    at  the    American    Exchange   National   Bank,. 

New  York. 

"OMBERSON. 

(Indorsed.)  "  T.  Lynch  R." 

This  check  was  not  indorsed  by  Wilder.  Omberson  was. 
assistant  cashier  of  the  defendant,  authorized  to  certify  checks, 
and  certified  the  one  in  question  on  June  1,  1883,  at  the 
request  of  the  drawer  while  still  in  his  possession,  and  who  at 
that  time  had  funds  in  the  bank.  Upon  this  evidence  it  is 
clear  that  there  was  no  contract  made  between  Wilder  and  the 
plaintiff  whereby  any  transfer  of  the  deposit  in  the  bank  was 
intended  to  be  made,  beyond  that  which  would  follow  the 
mere  delivery  of  any  check.  The  action  can  be  supported 
only  by  proof  that  all  of  the  conditions,  upon  which  the 
authority  of  the  bank  to  pay  the  check,  was  made  to  depend 
by  the  drawer,  had  been  performed.  (Freund  v.  Imp.  and 
Trader's  Bk.,  76  N.  Y.  352,  357.) 

It,  therefore,  seems  to  us  that  the  only  question  in  the  case, 
is  whether  the  bank  could  be  made  liable  to  pay  to  third  per- 
sons, Wilder's  funds  by  any  transfer  of  this  check,  except  one 
evidenced  by  the  indorsement  of  his  name  thereon.  It  is  well 
settled  by  authority  that  the  mere  drawing  and  delivery  of  a 
bank  check  to  a  third  person  by  a  depositor  does  not  consti- 
tute an  assignment  to  the  payee  therein  named  of  the  fund 
held  by  such  bank.  {JStna  Nat.  B*k  v.  Fourth  Nat.  2P*., 
46  N.  Y.,  82 ;  Commercial  Bik  of  Albany  v.  Hughes,  17 
Wend.,  94.)  A  check  is  analogous  to  a  bill  of  exchange,  and 
a  bank  cannot  be  made  liable  thereon  except  by  its  acceptance 
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indorsed  upon  it  in  writing.  (Risley  v.  Phcmix  Byk.y  83  N.  T. 
318.)  An  acceptance  of  the  check,  however,  was  made  by  the 
bank,  we  think,  when,  through  its  agent,  it  indorsed  thereon  a 
certificate  of  genuineness  and  directed  its  payment  by  the 
American  Exchange  Bank.  That  operated  as  a  promise  to 
pay  it  upon  presentation  at  the  American  Exchange  Bank, 
bearing  Wilder's  indorsement.  The  obligation  of  the  bank  as 
shown  thereby  amounts  to  a  representation  that  the  drawer  has 
funds  in  the  bank  with  which  to  pay  the  check,  and  that  it  will 
retain  and  pay  them  to  the  holder  tlirough  its  agency  in  New 
York  upon  presentation  there  bearing  the  proper  indorsements 
{Farmers  cmd  Merchants  Bk  v.  Drovers  cmd  Butchers' 
Bk,  14  N.  Y.  623 ;  16  id.  125 ;  28  id.  425 ;  Security  B'k 
v.  Nat.  Bk,  67  id.  458,  460;  Clews  v.  Bk  of  N.  T.  89 
id.  418.) 

Such  a  contract  the  bank  had  a  right  to  make,  limiting 
its  liability  to  an  order  indorsed  by  the  depositor,  or  his 
payee,  and  the  depositor  had  the  right  to  impose  upon  the 
bank  the  condition  that  his  money  should  be  paid  out  by  it 
only,  upon  a  check  indorsed  by  himself  or  its  payee.  If  the 
bank  should  disregard  such  a  requirement  it  would  do  so  at 
its  own  risk,  but  the  holder  has  no  legal  right  to  impose  6uch 
a  liability  upon  it  against  its  consent.  It  would  certainly  add 
much  to  the  hazard  of  the  transmission  of  funds  by  check, 
draft  or  otherwise,  through  the  mail  or  express  if  the  banks  or 
agencies  upon  which  they  were  drawn,  should  be  compelled  to 
pay  them  to  the  holder  by  an  action  at  law,  where  they  do  not 
bear  upon  their  face  the  evidence  of  the  performance  of  the 
condition  upon  which  the  drawer  has  authorized  their 
payment. 

It  was  held  in  Freimd  v.  Importers  cmd  Traders'  Bank 
(supra),  that  a  certification  by  the  bank  of  a  check  in  the  hands 
of  a  holder  who  had  purchased  it  for  value  from  the  payee, 
but  which  had  not  been  indorsed  by  him,  rendered  the  bank 
liable  to  such  holder  for  the  amount  thereof.  By  accepting 
the  check  the  bank  took,  as  it  had  the  right  to  do,  the  risk 
of  the  title  which  the  holder  claimed  to  have  acquired  from 
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the  payee.  In  such,  ease  the  bank  enters  into  contract  with  the 
holder  by  which  it  accepts  the  check  and  promises  to  pay  it  to 
the  holder,  notwithstanding  it  lacks  the  indorsement  provided 
for,  and  it  was  accordingly  held  that  it  was  liable  on  such  accept- 
ance upon  the  same  principles  that  control  the  liabilities  of 
other  acceptors  of  commercial  paper.  In  the  case  at  bar  the 
certifieritkni  of  the  bank  was  made  at  the  request  of  the  drawer 
and  was  subject  to  the  condition  imposed  by  him,  plainly 
written  in  the  check,  that  it  should  not  thereafter  be  payable 
except  by  his  indorsement.  The  relation  existing  between  a 
bank  and  its  depositor  is  that  of  debtor  and  creditor,  and  the 
bank  holds  the  fund  subject  to  be  paid  out  upon  the  direction 
of  the  creditor,  according  to  the  terms  and  conditions  imposed 
by  him.  {JEtna  Nat.  Rk  v.  Fourth  Nat.  &k,  46  N.  T.  82 ; 
Crawford  v.  West  Side  B%  100  id.  50,  56.)  The  bank's  protec- 
tion hi  the  payment  of  checks  consists  in  the  fact  that  it  has 
followed  strictly  the  depositor's  directions  in  disbursing  his 
funds.  Where  a  depositor  has  imposed  the  condition  that  his 
check  shall  not  be  paid  without  it  bears  his  indorsement,  the 
depository,  if  it  pays  it  to  a  holder 'without  such  indorsement, 
runs  the  risk  of  the  transaction,  and  takes  the  burden  of  show- 
ing that  such  holder  has  acquired  in  some  way  the  lawful  title 
to  receive  the  funds.  It  may  successfully  defend  such  a  pay- 
ment if  it  can  show  that  it  made  it  to  a  person  who,  as  against 
the  drawer,  was  legally  entitled  to  receive  it,  for,  in  that  event, 
the  drawer  would  suffer  no  damage  thereby. 

It  was  held  in  RUley  v.  Phcmix  Bank  (83  N.  Y.  318),  that  a 
parol  contract  by  a  depositor  for  the  transfer  of  the  whole 
or  any  part  of  his  deposit,  is  valid  in  law  and  invests  the 
transferee  with  the  right  to  sue  for  and  recover  the  amount  of 
such  deposit  or  such  part  thereof  as  was  intended  to  be  trans- 
ferred. It  was  also  held  in  the  same  case  that  a  depositor  might 
concurrently  with  the  delivery  of  a  check  to  a  third  person 
enter  into  such  a  contract  by  parol  as  would  transfer  the  fund 
represented  by  the  check  to  the  person  named  therein. 

In  such  a  case  the  liability  of  the  depository  is  not  predicated 
upon  the  check  but  that  is  used  in  connection  with  the  parol 
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agreement,  as  evidence  of  the  contract  transferring  the  fund. 
(Oneida  B>k  v.  Ontario  B>k,  21  K  Y.  490 ;  Bisley  v.  Phah 
nix  B*h,  supra.)  The  action  arises  npon  the  contract  of  assign- 
ment and  not  upon  the  check. 

We  are  of  the  opinion  that  the  evidence  in  this  case  did  not 
Authorize  the  trial  court  to  find  that  Wilder  intended  to  transfer 
any  part  of  his  deposit  to  the  plaintiff,  and  there  is  no  other 
theory  upon  which  the  action  can,  under  the  evidence,  be  main- 
tained. The  verdict  was  therefore  improperly  directed  for 
the  plaintiff. 

The  judgments  of  the  courts  below  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur  except  Earl,  J.,  not  voting. 

Judgment  reversed. 


George  W.  Johnston  v.  Henry  Spioer  et  al.,  Appellants ; 
Francis  Spicer  et  al.,  Respondents. 

Ante-nuptial  contracts  intended  to  regulate  and  control  the  interest  which 
each  of  the  parties  to  the  marriage  shall  take  in  the  property  of  the  other 
during  coverture  or  after  death,  are  favored  by  the  courts  and  will  be 
enforced  in  equity  according  to  the  intention  of  the  parties. 

In  order  to  effectuate  such  intention  courts  of  equity  will  impose  a  trust 
upon  the  property  agreed  to  be  conveyed,  commensurate  with  the  obliga- 
tions of  the  contract. 

It  is  immaterial  whether  a  trustee  is  appointed  in  the  contract  or  not,  or 
whether  the  property  agreed  to  be  conveyed  be  then  owned  by  the  parties, 
or  is  expected  to  be  subsequently  acquired. 

The  contract  also  will  be  enforced  in  equity  to  accomplish  the  object  the 
parties  had  in  view,  without  reference  to  the  validity  of  the  agreement 
at  law. 

All  rights  of  property,  of  whatever  nature,  revert  to  the  People  when  the 
owner  dies  intestate  and  there  is  a  failure  of  heirs  to  take  such  property. 
In  respect  to  the  rights  so  acquired  by  the  State  there  is  no  essential 
difference  between  real  and  personal  property,  although  the  doctrine  of 
escheat  applies  only  to  legal  estates  and  does  not,  in  a  strict  sense,  affect 
either  equitable  estates  or  personal  property. 

The  history  of  legislation  in  this  State  upon  the  subject  of  escheat  and  the 
administration  of  the  estates  of  persons  dying  intestate  without  heirs,  given. 
Siokels  —Vol.  LXIL        24 
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By  an  ante-nuptial  agreement  between  G.  (the  man)  and  E.  (the  woman), 
G.  covenanted  and  agreed  that,  in  case  of  his  death,  without  leaving  law- 
ful issue  by  the  contemplated  marriage,  previous  to  the  death  of  E.,  all 
of  the  real  and  personal  property,  of  which  he  should  die  possessed, 
should  belong  to  her.  The  parties  intermarried,  but  had  no  children, 
and  G.  died  intestate  seized  of  certain  real  estate,  upon  which  was  a. 
mortgage.  E.  died  thereafter  intestate,  leaving  no  lawful  heir.  In  a 
controversy  as  to  the  right  to  the  surplus  money  arising  on  foreclosure 
sale  held,  that  upon  the  death  of  G.  the  legal  title  to  the  real  estate  went 
to  his  heirs;  but  that  by  force  of  the  marriage  settlement,  E.  became  the 
equitable  owner,  and  a  trust  by  implication  arose  in  her  favor;  the  heirs 
holding  the  title  as  a  naked  trust  for  her  and  subject  to  her  right  to  be 
vested  with  it  on  demand;  and  that  upon  her  death  without  heirs  her 
interest  and  rights  reverted  to  the  State,  and  it  was  equitably  entitled  to 
the  surplus. 

Certain  of  the  heirs  of  G.  procured  the  passage  of  an  act  (Chap.  377,  Laws 
of  1885),  entitled  "  An  act  to  release  the  interest  of  the  People  of  the 
State  of  New  York  in  certain  real  estate  to  *  *  *  (said  heirs),  and 
for  other  purposes."  Its  first  section  purports  to  release  to  the  persons 
named  in  the  title  the  interest  which  the  State  acquired  by  escheat  in  cer- 
tain real  estate  described.  The  second  section  assumes  to  release  to  said 
persons  all  the  interest  which  the  State  has  in  the  personal  property,  of 
which  E.  died  possessed  of,  or  was  entitled  to.  Held,  that  the  act  was 
violative  of  the  provision  of  the  State  Constitution  (art.  8,  §  16),  which 
declares  "  that  no  private  or  local  bill  which  may  be  passed  by  the  legis- 
lature shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title." 

Also,  held,  that  the  heirs  of  G.  having  the  legal  title  to  the  property,  and  so 
presumably  being  in  possession  thereof  at  the  time  of  the  passage  of  the 
act,  had  the  right  to  maintain  their  title  and  possession  against  all  except 
E.,  or  those  who  had  lawfully  succeeded  to  her  rights;  and  so,  those  not 
named  in  the  act  were  entitled  to  raise  the  objection  that  it  did  not  vest 
those  rights  in  the  grantees  from  the  State. 

(Argued  June  7,  1887;  decided  October  18,  1887.) 

Appeal  by  Henry  Spicer  and  others,  defendants,  from  order 
of  the  General  Term  of  the  Supreme  Court  in  the  first  judi- 
cial department,  made  December  31,  1886,  which  reversed  an 
order  of  Special  Term  directing  as  to  the  disposition  of  surplus 
money  arising  on  foreclosure  sale  herein. 

The  material  facts  are  stated  in  the  opinion. 

Edward  JF.  Brawn  for  appellants.  Marriage  settlements 
were  assumed  by  the  legislature,  in  making  the  revision  of 
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1830,  as  an  existing  mode  of  providing  for  the  necessities, 
of  families.  (Willard  on  Real  Estate,  274  ;1E.S.  727-732.) 
All  such  contracts  made  before  1849  remain  in  full  force. 
(Laws  of  1849,  chap.  375,  §  3.)  Such  contracts  are  founded 
on  the  consideration  of  marriage,  which  is  a  good  and  valu- 
able consideration.  (Bradish  v.  Cfibbs,  3  Johns.  Ch.  523; 
Wright  v.  Wright,  54  N.  Y.  440.)  In  England  after-acquired 
property  may  be  settled  by  the  parties.  [Smith  v.  Osborne, 
6H.LC.  375;  In  re  Pedder,  10  H.  L.  Eq.  585;  Notes  to 
Story's  Eq.  Jur.  §§  983,  984;  Banning  on  Mar.  Set.  80, 
172,  179.)  In  the  United  States  after-acquired  property 
may  be  settled.  {Strong  v.  Skinner,  4  Barb.  546  ;  Merritt  v. 
Scott,  6  Ga.  563 ;  In  re  Young  v.  Hicks,  92  N.  Y.  238.) 
Courts  must  carry  into  effect  the  intention  of  the  parties  ta 
every  instrument  purporting  to  convey  an  interest  or  author- 
izing the  creation  of  an  interest  in  real  estate.  (2  R.  S.  748,. 
§  2 ;  Darling  v.  Rogers,  22  Wend.  489  ;  2  Kent's  Com.  165.) 
Marriage  settlements  are  express  trusts.  (Story's  Eq.  Jur. 
§  981.)  Although  marriage  articles  are  generally  executory,, 
settlements  are  executed  trusts.  (50  Amer.  Dec.  374,  n. ; 
1  FonbL  Eq.  R  Ch.  6,  §  7;  Bouvier's  Inst.  §  3947;  Story's 
Eq.  Jur.  §  983.)  The  antenuptial  agreement  to  confer  title 
of  real  estate  to  wife  will  be  enforced  as  if  there  had  been  a 
formal  conveyance.  {Beardsley  v.  Hotchkiss,  96  N.  Y.  217.) 
No  trustee  was  necessary.  (De  Barante  v.  Gott,  6  Barb.  492 ; 
Strong  v.  Skinner,  supra.)  Equity  would  treat  the  husband 
as  trustee.  (Blanchard  v.  Blood,  2  Barb.  352 ;  Story's  Eq. 
Jur.  §  1380 ;  2  Kent's  Com.  162, 171, 172 ;  Strong  v.  Skinner, 
supra;  Bradish  v.  GHbbs,  3  Johns.  Ch.  522.)  Trusts  in  real 
or  personal  property  may  now  be  proved  by  any  writing 
signed  by  the  party  declaring  the  same.  {Cook  v.  Barr,  44 
K  Y.  156 ;  Peck  v.  Vcmdemark,  99  id.  29.)  The  contention 
that  the  real  estate  in  question  descended  to  the  heirs  of 
George  Spicer,  because  the  settlement  was  not  executed  in  the 
form  of  a  will,  cannot  be  sustained.  -{Hathaway  v.  Payne, 
34  N.  Y.  92 ;  1  E.  S.  754,  §  21 ;  2  Kent's  Com.  165.)  Though 
an  instrument  is  void  at  law,  it  does  not  follow  that  it  may  not 
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be  enforced  in  equity.  (Zaufs  Appeal,  95  Penn.  St.  279 ; 
JSanders  v.  Miller,  79  Ky.  517 ;  In  re  Young*  v.  Hicks, 
92  N.  T.  238;  Shephard  v.  Shephard,  7  Johns!  Ch.  86.) 
Ante-nuptial  agreements  in  favor  of  the  wife  have  always 
been  favored  in  equity.  (In  re  Youngs,  27  Hun,  54.)  The 
objection  that  this  was  a  mere  possibility  or  expectancy,  and, 
therefore,  not  assignable  is  untenable.  (Zampefs  Case,  10 
Eep.  48 ;  Powell  on  Mortgages,  17  note  by  Coventry ;  Field 
v.  Mayor,  etc.,  6  N.  T.,  187 ;  2  Spence  Eq.  Jur.  865 ;  Stover 
v.  Eycleshimer,  4  Abb.  Ct.  App.  Dec.  309 ;  Story  Eq.  Jur. 
§  1040 ;  Atherley  Mar.  Set.  58 ;  Miller  v.  Emans,  19  N.  Y. 
390 ;  Edwards  v.  Yarick,  5  Den.  682.)  Equity  regards  that 
as  already  done,  which  parties  have  agreed  should  be  done, 
and  which  ought  to  have  been  done.  (Lanning  v.  Thompkins, 
45  Barb.  316 ;  Story's  Eq.  Jur.  §  64  g.)  The  intent  generally 
is  to  secure  a  provision  for  the  issue  which  neither  the  parents 
nor  creditors  of  the  husband  can  defeat.  (Willard  on  R.  E. 
272;  Story  Eq.  Jur.  §§  983,  984;  Wetmore  v.  Kissam, 
3  Bosw.  331, 336.)  The  land  in  question  would  have  descended 
to  Mrs.  George  Spicer's  heirs,  by  virtue  of  the  law  converting 
formal  trusts  into  legal  estates ;  if  not  under  the  statute  as  to 
<lescendability  of  expectant  estates.  (1  R.  S.  754,  §  21.) 
Mrs.  Spicer  left  no  heirs.  The  proof  thereof  was  sufficient. 
{Jackson  v.  Etz,  5  Cow.  314.)  The  State,  therefore,  succeeded 
to  her  rights.  (Const,  art.  1,  §  11.)  An  estate  in  fee  was  con- 
veyed to  Mrs.  Spicer.  (Z.  I  R.  R.  Co.  v.  ConUing,  29  N.  Y. 
572 ;  1  R.  S.  748,  §  1.)  Without  even  recourse  to  the  rules  of 
equity,  the  grant  to  Mrs.  George  Spicer  is  binding  on  the 
heirs  of  her  husband.  (1  R.  S.  739,  §  143.)  Chapter  377, 
Laws  of  1885,  releasing  the  rights  of  the  State  to  certain 
relatives  of  George  Spicer,  is  constitutional.  (People  v. 
Super,  of  Chxmt.  Co.  43  N.  Y.  10;  In  re  De  Yancence. 
31  How.  Pr.  289,  343 ;  People  v.  Canal  Board,  55  K  Y.  390 ; 
Roosevelt  v.  Oodard,  52  Barb.  533;  People  v.  Bennett, 
54  id.  480 ;  People  v.  Super,  of  Orwnge,  17  N.  Y.  235.) 

Charles  DeKay  Townsend  for  respondents.     Ellen  Spicer's 
sole  remedy  would  seem  to  have  been  an  action  against  the 
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administratrix  of  her  husband  for  a  failure  to  perform  his. 
agreement.  {Peck  v.  Vandemwk,  99  N.  T.  29 ;  Shermcm  v. 
Butts,  1  Abb.  [K  C]  20,  n.)  Chapter  877,  Laws  of  1885,. 
under  which  respondents'  claim  is  unconstitutional,  being  in 
violation  of  the  sixteenth  section  of  the  third  article  of  the 
Constitution,  being  both  a  private  and  a  local  act.  {In  re- 
N.  Y.  El.  R.  R.  Co.  70  N.  T.  350 ;  In  re  Church, 
92  id.  4 ;  People  v.  Super.  Chaut.  Co.  43  id.  10 ;  Kerrigan  v. 
Force,  68  id.  383 ;  Catkin  v.  Meek,  42  id.  186 ;  In  reSackettr 
74  id.  102.) 

Ruger,  Ch.  J.  The  controversy  in  this  case  arises,  among 
the  heirs  of  one  George  Spicer,  over  the  distribution  of  sur- 
plus monevs  accruing  from  a  sale  of  lands  under  a  mortgage 
foreclosure,  and  depends  for  its  settlement  mainly  upon  the 
effect  to  be  given  to  a  contract  made  between  Spicer  and  one 
Ellen  Dounagha  on  June  29,  1847,  in  contemplation  of  their 
marriage. 

The  appellants  claim  as  legal  heirs  of  George  Spicer,  and 
the  respondents,  who  were  also  a  portion  of  his  heirs,  claim 
the  exclusive  right  to  these  moneys  by  virtue  of  a  release 
from  the  State,  of  the  interest  said  to  have  accrued  to  it  by 
escheat,  on  the  death  of  Ellen  Spicer.  The  marriage  contract 
was  executed  by  George  Spicer,  as  party  of  the  first  part, 
Ellen  Dounagha,  as  party  of  the  second  part,  and  Peter  Craw- 
ford of  the  third  part.  The  party  of  the  second  part  thereby 
conveyed  certain  real  and  personal  property  to  Crawford  in 
trust  for  her  own  use  and  benefit,  and  the  contract  then  pro- 
vided as  follows:  "It  is  hereby  further  covenanted  and 
agreed,  that  in  case  of  the  decease  of  the  party  of  the  first 
part,  without  leaving  lawful  issue  by  the  contemplated  mar- 
riage, previous  to  the  decease  of  the  party  of  the  second  part, 
that  then  and  in  that  case  all  of  the  real  and  personal  property 
he  may  die  possessed  of,  shall  belong,  and  be  the  property  of  the 
party  of  the  second  part ;  and  that,  also,  in  case  the  party  of 
the  second  part  should  die  without  having  lawful  issue  by  the 
said  contemplated  marriage,  the  property,  both  real  and  per- 
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eonal,  shall  belong  and  be  the  property  of  the  party  of  the  first 
part ;  and  the  trustee  shall,  by  good  and  sufficient  conveyance 
or  conveyances,  assign  the  same  to  the  said  party  of  the  first 
part."  The  parties  subsequently  married  but  had  no  children, 
Spicer  died,  intestate,  on  July  1, 1884,  seized  of  the  lands  out  of 
which  the  surplus  moneys  arose,  and  leaving  his  widow  surviv- 
ing and  numerous  heirs-at-Jaw.  The  widow  died  in  January  fol- 
lowing, intestate,  and  leaving  no  lawful  heir.  Upon  the  theory 
that  the  marriage  settlement  established  a  right  in  the  widow 
to  such  real  estate,  which  escheated  to  the  State  upon  her  death, 
the  respondents  procured  the  passage  of  chapter  377  of  the  Laws 
of  1885,  the  escheat  bill  already  mentioned,  and  by  reason  of 
the  interest  thereby  acquired,  assert  an  exclusive  right  to  the 
moneys  in  dispute. 

The  referee  and  the  Special  Term  sustained  the  claims  of 
the  State's  grantees  under  the  statute,  but  the  General  Term 
reversed  the  orders  awarding  them  the  surplus  moneys,  and 
directed  them  to  be  distributed  among  all  of  the  heirs-at-law 
of  George  Spicer,  deceased.  The  theory  upon  which  that 
count  proceeded  was  that  the  marriage  contract,  so  far  as 
George  Spicer's  property  was  concerned,  was  designed  to 
operate  only  upon  a  mere  possibility  which  was  not  at  common 
law  the  subject  of  a  grant,  and,  therefore,  no  interest  in  the  prop- 
erty passed  under  the  contract  to  the  widow,  and  none  escheated 
to  the  State  upon  her  death.  It  was  assumed  that  a  mere 
right  of  action  to  recover  such  land,  would  not  escheat  upon 
the  death  of  its  owner,  and,  therefore,  third  persons  would 
take  no  interest  in  the  land  by  virtue  of  a  grant  thereof  from 
the  State. 

"We  are  inclined  to  the  opinion  that  the  General  Term  erred 
in  some  respects  in  its  view  of  the  case,  and  that  upon  the 
death  of  George  Spicer,  his  widow  became  by  force  of  the 
marriage  settlement  the  equitable  owner  of  the  real  estate, 
and  upon  her  death,  without  heirs,  her  interest  therein  reverted 
to  the  State,  though  not  technically  by  escheat.  No  express 
trust  was  created  by  the  marriage  contract,  but  a  trust  by 
implication,  in  the  property  left  by  him,  arose  upon  the  death 
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of  George  Spicer  in  favor  of  his  widow.  The  legal  title  which 
was  vested  in  him  descended  to  his  heirs  at  his  death,  by  force 
of  the  statute  of  descents,  and  was  held  by  them  at  the  death 
of  the  widow.  It  did  not  vest  in  the  widow  by  virtue  of  the 
contract  under  section  47  of  the  statute  of  uses  and  trusts,  as 
that  section  is  controlled  by  section  50,  which  provides  that  it 
shall  not  apply  to  trusts  arising  by  implication  of  law.  Neither 
was  it  affected  by  section  21  (3  Eev.  Stat.  [7th  ed.]  2213), 
as  that  relates  only  to  the  express  trusts  authorized  by  the 
statutes  and  does  not  include  such  as  are  created  by  implication 
or  intendment  of  law,  and  the  descent  of  these  lands  would 
not  therefore  seem  to  be  affected  thereby.  The  property 
intended  to  be  settled  on  the  wife  was  such  only  as  the  settlor 
should  die  possessed  of,  and  there  would  therefore,  seem  to  be 
some  difficulty  in  treating  the  husband  during  his  lifetime,  as 
trustee  for  his  wife,  since  he  had  an  undoubted  right  of 
disposition  of  the  property  during  that  time,  and  the  equitable 
right  of  the  wife  arose  only  upon  his  death. 

It  would,  therefore,  seem  that  upon  the  death  of  George 
Spicer,  the  legal  title  to  his  real  estate  descended  to  his  heirs, 
but  they  held  it  in  trust  for  the  equitable  owner,  and  subject 
to  her  right  to  become  vested  with  the  title  upon  demand. 
(Giddvngsy.  Eastman,  5  Paige,  561 ;  Wood  v.  Mather,  38  Barb. 
473, 479.)  Ante-nuptial  contracts,  by  which  it  is  attempted  to 
regulate  and  control  the  interest  which  each  of  the  parties  to  the 
marriage,  shall  take  in  the  property  of  the  other,  during  cover- 
ture or  after  death,  like  dower,  are  favored  by  the  courts  and 
will  be  enforced  in  equity  according  to  the  intention  of  the 
parties  whenever  the  contingency  provided  by  the  contract 
arises.  (2  Kent's  Com.  165 ;  Matter  of  Youngs,  27  Hun,  54 ; 
affirmed,  92  N.  T.  235.) 

No  especial  formality  is  requisite  in  such  instruments,  and, 
in  order  to  effectuate  the  intentions  of  the  parties,  courts  of 
equity  will  impose  a  trust  upon  the  property  agreed  to  be  con- 
veyed commensurate  with  the  obligations  of  the  contract,  or 
will  decree  their  specific  performance,  and  when  such  relief  is 
inadequate  or  impracticable  from  the  situation  of  the  property 
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or  the  character  of  the  contract,  will  award  damages  for  its 
breach.  (Be  Barcmte  v.  Gott,  6  Barb.  496 ;  Peck  v.  Vande- 
mark,  99  N.  Y.  29 ;  Pomeroy'a  Eq.  Juris.  §§  1297,  1403 ; 
Schouler  on  Domestic  Eelations,  263-266  et  seq ;  Pierce  v. 
Pierce,  71 N.  Y.  154,  156.)  It  is  entirely  immaterial  whether  a 
trustee,  to  carry  it  into  effect,  has  been  appointed  in  the  con- 
tract or  not,  or  whether  the  property  agreed  to  be  conveyed 
be  then  owned  by  the  parties,  or  is  expected  to  be  subsequently 
acquired,  if  the  contract  is  fair  and  reasonable  and  such  as  it  is 
lawful  for  the  parties  to  make,  and  the  rights  of  creditors  or 
third  persons  have  not  intervened,  it  will  be  enforced  in  equity 
in  such  a  manner  as  to  accomplish  the  object  which  the  parties 
had  in  view,  without  reference  to  the  validity  of  the  agree- 
ment at  law.  (Blanchard  v.  Blood,  2  Barb.  354 ;  Be  Barante- 
v.  Gott,  6  id.  496;  Schouler's  Domestic  Eelations,  supra; 
Atherley  on  Marriage  Settlements  [London,  1813],  58.)  The 
rule,  as  stated  by  Pomeroy  in  his  work  on  Equity  Jurisprud- 
ence is :  "  Among  the  agreements  which  the  original  common 
law  treated  as  invalid  irrespective  of  statutes,  but  which  equity 
in  the  application  of  its  conscientious  principles  regards  as 
binding  and  enforces  by  granting  its  relief  of  specific  perform- 
ance, are  the  following :  Agreements  for  the  assignment  or 
disposition  of  a  possibility,  expectancy  or  hope  of  succession ; 
agreements  to  assign  things  in  action ;  executory  agreements 
made  between  a  man  and  a  woman  who  afterwards  marry, 
which  then  became  absolutely  void  at  common  law,  but  which 
equity  may  specifically  enforce  against  either  husband  or  wife 
at  the  suit  of  the  other."  (§  1297.)  (See  Stover  v.  Eycleskimery 
46  Barb.  84.) 

It  is  said  in  Bright's  Husband  and  Wife  (pp.  471  et  seq), 
"  a  jointure  which  has  been  agreed  by  the  husband  before 
marriage  to  be  made  upon  his  intended  wife  will  be  good  in 
equity  although  it  be  not  actually  so  settled,  but  is  permitted 
to  remain  in  articles,  or  upon  the  husband's  covenant ;  for  such 
a  jointress  being  a  purchaser  of  the  provision  by  the  marriage, 
is  entitled  in  that  character  to  the  aid  and  protection  of  & 
court  of  equity ;  accordingly  such  articles  or  covenant  will  be 
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specifically  performed."     He  further  says  that  "  in  Tooke  v. 
Hastings  (2  Vern.  97),  where  A.  covenanted  to  settle  lands  of  a 
certain  value,  and  had  no  land  at  the  time,  but  afterwards 
purchased  land,  it  was  held  that  such  land  should  be  liable." 
*     ♦     #     a  »phe  principle  laid  down  by  Lord  Redesdale  is  this : 
'  That  where  a  person  acts  for  valuable  consideration,  as  upon 
marriage,  he  is  understood  in  equity  to  engage  with  the  person 
with  whom  he  is  dealing,  to  make  the  instrument  as  effectual 
as  he  is  able ;  and  whenever  that  is  the  case,  there  is  nothing 
in  any  of  the  authorities  to  raise  a  doubt  that  it  shall  have 
effect,  so  far  as  the  person  executing  it  has  the  power ;  and 
where  the  nature  of  the  instrument  is  contrary  to  what  the 
power  prescribes,  but  demonstrates  an  intent  to  charge,  it  shall 
have  the  operation  of  charging  in  that  form  which  the  power 
aDows.'    It  follows,   therefore,   that  however  the  intent  be 
shown,  if  it  be  in  writing,  the  court  will,  in  aid  of  the  inten- 
tion, supply  the  defects  in  the  mode  of  execution  in  favor  of 
the  jointress ;  so  that  whether  the  intent  to  execute  the  power 
be  by  letter,  memorandum,  will,  articles  or  covenant,  a  court  of 
equity  will  aid  the  jointress,  and  supply  all  omissions."     In  the 
case  of  De  Bar  ants  v.  Gott  (supra),  an  ante-nuptial  contract 
had  been  executed  between  the  plaintiff,  who  resided  in  France, 
^d  his  intended  wife  living  in  New  York,  whereby  it  was  pro- 
dded, that  in  case  of  the  death  of  the  wife  without  leaving 
children,  all  her  personal  estate  should  become  vested  in  her 
husband,  and  the  real  estate  of  which  she  should  die  seized,  in 
*^e    United  States,  should  be  immediately  sold  and  the  price 
hereof  remitted  to  the  plaintiff.     Upon  a  bill  filed  by  the 
kvxst^j^  to  recover  the  real  and  personal  property  from  the 
^^oiis  in  possession,  Judge  Harris  held  that,  if  the  instrument 
*1iig>x  created  the  right  of  the  plaintiff  in  the  property  "had 
al8c>  appointed  a  trustee  to  carry  into  effect  the  object,  as  in  the 
cas^  ^>"f  Craig  v.  Leslie,  no  one  I  apprehend  would  have  doubted 
^v^thority  or  duty  of  such  trustee  to  sell  the  real  Estate  and 
Teirxi't  the  proceeds ;  but  it  is  a  rule  of  equity,  which  is  said  to 
^^^fc  of  no  exception,  that  it  never  wants  a  trustee.     It  is  the 
Sickels— Vol.  LXII.        25 
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settled  doctrine  of  equity  that  no  trust  shall  be  permitted  to  fail 
for  the  want  of  a  trustee  to  execute  it.  Land  to  which  a  trust  is 
attached  remains  chargeable  with  such  trust  in  the  hands  of 
the  heir  or  devisee.  A  court  of  equity  will  always  establish  and 
enforce  a  trust  whenever  a  competent  party  applies  for  its  aid, 
and  presents  a  case  entitling  him  to  relief."  *  *  *  "  The 
general  rule  as  stated  by  Story  (2  Eq.  Jur.,  §  976),  is  that  whero- 
ever  a  trust  exists,  either  by  the  declaration  of  the  party,  or 
by  intendment  or  implication  of  law,  and  the  party  creating 
the  trust  has  not  appointed  any  trustee  to  execute  it,  equity  will 
follow  the  legal  estate,  and  decree  the  person  in  whom  it  is 
vested  to  execute  the  trust."  The  heirs  at  law  being  infants 
it  was  directed  that  a  referee  be  appointed  to  sell  and  convey 
the  real  estate  and  pay  the  proceeds  to  the  plaintiff. 

In  Peck  v.  Vandemwk  (99  N.  Y.  29)  it  was  held  that  an 
ante-nuptial  agreement  was  established  by  the  letters  of  the 
parties  to  the  effect  that  the  intending  husband  would,  in  case 
the  plaintiff  intermarried  with  him,  make  provision  by  giving 
her  by  will  one-half  of  his  property,  and  the  use  of  the  other 
half  for  her  life.  The  parties  having  intermarried  and  the 
husband  failing  to  make  the  provision  agreed  upon,  it  was 
held  that  this  was  a  valid  contract- binding  upon  the  testator, 
and  the  plaintiff  could  maintain  an  action  against  the  executor 
to  recover  damages  for  the  violation  of  the  contract.  The 
damages  were  held  to  be  the  value  of  one-half  of  the  estate, 
both  real  and  personal,  absolutely,  after  paying  debts  and 
expenses  of  administration,  and  the  use  of  the  other  half 
during  her  life. 

It  has  been  the  constant  practice  of  the  courts  of  this 
country,  as  well  as  of  England,  to  enforce  ante-nuptial  agree* 
ments  according  to  their  terms,  whether  they  relate  to  exist- 
ing or  after-acquired  property,  and  to  decree  a  specific  or 
substituted  performance  of  them  according  to  the  nature 
of  the  case.  (2  Kent's  Com.  172 ;  2  Story's  Eq.  Jur.  §§  775, 
1370  ;  Bradish  v.  Gibb,  3  Johns.  Ch.  523  ;  Reed  v.  Livingston, 
3  Johns.  Ch.  481 ;  Pom.  Eq.  Juris.  §§  1297,  1403  ;  Smith  v. 
Osborne,  6  H.  of  L.  Cas.  375 ;  In  re  Pedderx  10 1*  R.  Eq.  585 ; 
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Hammerslsy  v.  Bonan  De  Bid.  12  CI.  &   Fin    45;  In  re 
Wilson's  Ecrs.,  2  Barr,  325.) 

These  cases  do  not  proceed  upon  the  theory  of  a  grant  con- 
veying a  present  interest  in  the  property,  but  upon  that  of  a 
contract  intended  to  provide,  in  case  of  the  death  of  one 
of  the  parties,  an  adequate  provision  for  the  support  of  the 
other,  and,  which,  as  they  are  founded  upon  a  valuable 
consideration  and  not  prohibited  by  public  policy  or  princi- 
ples of  law,  it  would  be  inequitable  to  defeat  or  destroy. 
(2  Kent's  Com.  165 ;  Schouler's  Dom.  Rel.  263.) 

The  suggestion  that  such  contracts  may  be  invalid,  as  being 
of  a  testamentary  character  and  as  contravening  the  statutes 
regulating  the  execution  of  wills,  is  of  no  force,  in  view  of 
the  fact  that  for  many  centuries  they  have  been  sanctioned 
and  protected  by  the  courts,  and  their  validity  in  this  State 
has  been  expressly  ratified  and  approved  by  statutory  pro- 
visions. (Laws  of  1848,  chap.  200,  §  4 ;  Laws  of  1849,  chap. 
375,  §  3.)  Here  the  contract  is  clear  and  explicit,  that  in 
case  of  Spicer's  death  before  that  of  his  wife  all  of  the 
property,  both  real  and  personal,  of  which  he  should  die 
possessed,  shall  belong  to  and  be  the  property  of  his  widow. 
In  the  case  of  the  wife,  her  property  was  conveyed  by  the 
marriage  articles  to  a  trustee,  who  was  directed,  in  the  event 
of  her  death  before  that  of  her  husband,  to  convey  it  to  him, 
and  nothing  further  remained  to  be  done  on  the  part  of  the 
wife  to  perfect  the  title  of  the  husband  in  the  contingency 
provided  for.  It  cannot  be  doubted  but  that  it  was  the  inten- 
tion of  the  parties,  in  case  of  the  death  of  either,  to  vest  the 
survivor  with  similar  interests  in  the  property  of  the  other ; 
and  that  the  omission  to  provide  in  the  articles  for  the  method 
of  transfer  by  the  husband  was  occasioned  by  the  fact  that  no 
property  had  then  been  acquired  by  him,  or  for  some  other 
sufficient  reason.  His  covenant,  however,  is  express  —  that 
his  property  shall  belong  absolutely  to  her  in  the  event  of  his 
death  without  issue ;  and  equity  will  enforce  the  covenant  for 
the  benefit  of  the  widow  so  as  to  effectuate  the  intention. 

It  does  not  appear  in  the  case  at  what  time  the  sale  of  the 


196  Johnston  v.  Spicks  et  al.  [.Oct., 

Opinion  of  the  Court,  per  Ruobr,  Ch.  J. 

land  under  the  foreclosure  proceedings  took  place,  nor  the  time 
when  the  title  of  the  heirs  to  the  real  estate  became  divested 
by  its  sale,  and  converted  from  an  interest  in  real  property  to 
that  of  one  in  personal  property.  Neither  does  it  seem  to  us, 
in  the  view  we  take  of  the  case,  that  this  question  is  material 
If  the  heirs  became  vested  with  the  legal  title  on  the  death  of 
George  Spicer,  they  would  retain  a  similar  interest  in  the 
proceeds  thereof  which  had,  without  any  agency  of  theirs,  been 
converted  from  real  into  personal  property.  At  all  events  if 
this  circumstance  was  material,  there  is  no  evidence  in  the  case 
which  enables  the  court  to  determine  what  the  fact  was,  and 
we  must  deal  with  the  case  upon  the  facts  contained  in  the 
record.  The  remaining  question  on  this  branch  of  the  case 
has  reference  to  the  disposition  which  the  law  makes  of  the 
widow's  equitable  interest  in  the  event  of  her  death,  before 
acquiring  the  legal  title. 

The  respondents  assert  that  no  claim  is  made  that  rights 
of  action  escheat  to  the  People,  and  such  seems  to  have  been 
the  theory  entertained  by  the  General  Term.  In  the  strict 
sense  of  the  term  escheat,  perhaps,  this  may  be  so,  but  we 
assume  it  to  be  the  law  in  this  State  that  all  rights  of  prop- 
erty, of  whatever  nature  they  may  be,  revert  to  the  People 
when  the  owner  dies  intestate,  and  there  is  a  failure  of  heirs 
or  next  of  kin,  to  take  such  property.  We  believe  it  to  be  the 
established  rule  in  all  civilized  countries  that,  in  such  cases, 
the  property  of  a  resident  dying  intestate  without  heirs,  reverts 
to  the  Sovereign  or  State,  to  be  administered  for  the  general 
benefit  of  the  community  in  which  he  dies.  While  there  is  an 
absence  of  specific  statutory  authority  declaring  the  rights  of 
the  State  in  such  property,  it  is  believed  to  be  the  uniform 
practice  for  it  to  assume  by  force  of  natural  law,  the  con- 
trol of  such  property,  and  to  administer  it  for  the  benefit  of 
those  concerned,  and,  in  the  absence  of  any  legal  heir,  to 
appropriate  the  proceeds  to  the  uses  of  the  State. 

It  is  said,  in  4  Kent's  Commentaries,  425,  "  It  is  a  principle 
which  lies  at  the  foundation  of  the  right  of  property  that,  if 
the  ownership  becomes  vacant,  the  right  must  necessarily  sub- 
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ride  into  the  whole  community  in  whom  it  was  originally 
vested  when  society  first  assumed  the  elements  of  order  and 
subordination."  In  a  note,  it  is  stated,  "  the  escheats  spoken 
of  in  the  text  relate  exclusively  to  land,  movables  never 
escheated  in  the  technical  sense ;  and  if  the  owner  died  intestate 
and  left  no  lawful  representatives,  the  personal  estate  remained 
at  the  disposition  of  the  crown.  In  this  country  it  must  vest 
in  the  State,  and  so  the  statute  law  in  some  of  the  States  has 
specially  provided."  In  Perry  on  Trusts  (§  327),  it  is  said  that  it 
was  held  in  Burgess  v.  Wheate  (1  Ed.  177),  "  that  if  the  cestui 
que  trust  left  no  heirs,  the  trust  estate  did  not  escheat,  but 
that  the  trustee  thenceforth  held  the  estate  discharged  of  the 
trust."  "  This  is  upon  the  principle  that  there  is  no  want  of 
a  tenant  to  the  land,  the  trustee  being  clothed  with  all  the 
rights  of  ownership,  against  all  the  world  except  the  cestui  que 
trust  and  those  claiming  under  him.  But  this  principle  does 
not  apply  to  chattels  where  there  can  be  no  tenant,  nor  to 
leaseholds,  nor  to  an  equity  of  redemption.  In  the  United 
States,  trustees  would  hold  personal  property  subject  to  the 
right  of  the  State  as  ultima  haeres  in  case  the  cestui  que  trust 
died  without  heirs  or  next  of  kin,  and  it  is  conceived  they 
would  hold  real  estate  under  the  same  rule."  Washburn  on 
Real  Property  (vol.  3,  p.  49)  says :  "  While  escheat  was  regarded 
as  an  incident  of  feudal  tenure,  it  did  not  extend  to  the  equit- 
able estates  of  cestui  que  trust,  and,  by  analogy,  it  is  generally 
understood  that  if  a  cestui  que  trust  dies  intestate,  without 
heirs,  the  trust  fails,  and  the  trustee  holds  an  absolute  estate  in 
the  property  free  from  the  claim  of  any  one.  But  it  is  settled 
by  the  courts  of  Maryland,  and  intimated  by  Judge  Kent  in 
respect  to  New  York,  that  such  would  not  be  the  case  under 
the  statutes  and  that  if  a  cestui  que  trust  should  die  without 
heirs,  his  equitable  estate  would  escheat  to  the  State." 

A  very  elaborate  discussion  of  the  history  and  origin  of  the 
right  of  the  State  to  appropriate  the  property  of  a  person 
dying  intestate,  without  heirs,  in  Kentucky,  is  contained  in 
the  case  of  Commonwealth  v.  Blauton  (2  B.  Mon.  393).  It  is 
there  said  that  the  right  to  administer  upon  the  estate  ot  an 
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intestate  is  an  attribute  of  sovereign  power,  and  it  was  held 
that  an  action  on  the  part  of  the  State  to  recover  the  assets  of 
an  intestate,  dying  without  legal  heirs,  remaining  in  the  hands 
of  his  administrator,  could  be  maintained. 

In  a  note  to  section  990  of  Pomeroy's  Equity  Jurisprudence 
the  author  says  :  "  When  the  trust  is  personalty,  on  the  death 
of  the  beneficiary,  intestate  and  without  any  next  of  kin,  the 
crown  or  the  State  succeeds  to  his  property  upon  other  grounds 
than  that  of  common-law  escheat,  citing  many  authorities. 

If  we  turn  to  the  legislation  of  this  State  we  shall  find  that 
the  subjects  of  escheat,  and  the  administration  of  estates  of 
persons  dying  intestate  without  heirs,  have  generally  been 
treated  together  as  analogous,  and  result  in  the  appropriation 
by  the  State  of  all  such  property  both  real  and  personal.  The 
first  act  we  have  been  able  to  discover  is  chapter  35  of  the 
Laws  of  1792,  entitled  "  An  act  concerning  escheats."  That 
act  provides,  in  all  cases  "  where  administration  hath  been,  or 
hereafter  shall  be,  granted  to  any  person  or  persons  not  the 
widow  of  or  not  of  kin  to  the  intestate,  and  no  person  hath  or 
shall,  within  one  year  after  granting  the  letters  of  administra- 
tion, appear  to  claim  the  personal  estate  of  such  intestate  as 
next  of  kin,  then,  and  in  every  such  case,  the  administrator 
or  administrators  shall  pay  the  amount  of  the  personal  estate, 
after  deducting  the  debts  and  funeral  charges  of  the  intestate, 
into  the  treasury  of  the  State."  In  case  the  administrator  neg- 
lects to  obey  this  requirement  the  attorney-general  is  authorized 
to  bring  an  action  in  the  name  of  the  State  to  recover  the 
amount.  By  the  second  section  it  was  provided  "  that  when- 
ever the  attorney-general  shall  be  informed  *  *  *  that 
any  person  has  died  seized  of  any  real  estate  within  the  State 
without  making  any  devise  thereof,  and  leaving  no  heir  capa- 
ble of  inheriting  the  same,"  he  shall  take  proceedings  in  the 
name  of  the  State  to  recover  the  same,  and  upon  recovery 
thereof  it  shall  be  sold  by  the  State  and  the  proceeds  thereof 
paid  into  the  treasury  of  the  State. 

The  provisions  of  this  act  were  substantially  re-enacted 
under  the  same  title  by  chapter  73  of  the  Laws  of  1801,  and 
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also  by  chapter  19  of  the  Revised  Laws  of  1813.  No  mate- 
rial change  in  legislation  on  this  subject  was  made  until  the 
revision  of  the  statutes  in  1828.  when  these  subjects  were 
separately  treated  and  a  new  system  was  adopted  for  admin- 
istration upon  the  estates  of  such  persons. 

Chapter  1,  title  lt  article  1  of  part  2  of  the  Revised  Statutes 
provides  that :  Section  1.  The  people  of  this  State  in  their 
right  of  sovereignty  are  deemed  to  possess  the  original  and 
ultimate  property  in  and  to  all  lands  within  the  jurisdiction  of 
the  State,  and  all  lands  the  title  to  which  shall  fail  from  a 
defect  of  heirs,  shalJ  revert  or  escheat  to  the  people.  Section  2. 
All  escheated  lands,  when  held  by  the  State  or  its  grantees, 
shall  be  subject  to  the  same  trusts,  incumbrances,  charges, 
rents  and  services  to  which  they  would  have  been  subject  had 
they  descended ;  and  the  court  of  chancery  shall  have  power 
to  direct  the  attorney  general  to  convey  such  lands  to  the 
parties  equitably  entitled  thereto  according  to  their  respective 
rights  or  to  such  new  trustee  as  may  be  appointed  by  the 
court "  Section  1977  of  the  Code  of  Civil  Procedure  provides 
for  the  enforcement  of  these  provisions. 

The  subject  of  administration  upon  chattels  and  personal 
property  was  regulated  by  article  2,  title  6,  chapter  6,  part  2, 
Revised  Statutes  (3  R.  S.  [7th  ed.],  2319,  et  seq.),  whereby  it 
was  provided  that  "the  county  treasurer,  in  each  of  the 
counties  of  the  State,  shall,  by  virtue  of  his  office,  have 
authority  to  collect  and  take  charge  of  the  assets  of  every 
person  dying  intestate,  when  such  assets  shall  amount  to  $100 
or  more,  either  in  his  county  or  out  of  it,  upon  which  no  let- 
ters of  administration  shall  have  been  granted  in  the  following 
cases :  1st.  Whenever  such  person  shall  die,  leaving  assets,  in 
the  county  of  the  treasurer,  and  there  shall  be  no  widow 
or  relative  in  the  county  entitled  or  competent  to  take  letters 
of  administration  on  such  estate.  2d.  Whenever  assets  of 
any  person  so  dying  intestate  shall,  after  his  death,  come  into 
the  county  of  such  treasurer,  and  there  shall  be  no  person 
entitled  or  competent  to  take  administration  of  such  estate." 
The  act  after  providing  for  the  manner  in  which  he  shall  dis- 
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charge  his  duties  and  convert  the  estate  into  money  proceeds 
(§  71),  "  The  balance  of  any  money  in  his  hands  shall  be  paid 
into  the  treasury  of  the  State  for  the  benefit  of  such  persons 
as  shall  be  entitled  to  receive  the  same."  The  statutes  also 
provide  for  the  appointment  of  a  public  administrator  in  the 
city  of  New  York,  who  has  the  exclusive  right  to  administer 
in  the  cases  referred  to,  and  who  is  directed  to  pay  into  the 
city  treasury  all  moneys  arising  from  such  estates  except  such  as 
may  be  paid  out  and  expended  in  the  process  of  administration. 

In  the  Constitution  of  1846  the  matter  of  escheats  was  made 
the  subject  of  express  provision,  and  it  was  enacted  that  "  all 
lands  the  title  to  which  shall  fail  from  a  defect  of  heirs  shall 
revert  or  escheat  to  the  people."     (Const,  art.  1  §  2) 

From  this  review  of  the  law  it  would  seem  that  there  is  no 
substantial  difference  between  real  and  personal  property  in 
respect  to  the  rights  acquired  by  the  State,  upon  the  death  of 
its  owner,  intestate,  without  heirs  or  next  of  kin.  A  clear 
deduction  from  the  authorities  seems  to  lead  to  the  conclusion 
that  the  doctrine  of  escheat  applies  only  to  legal  estates  and 
does  not  in  q,  strict  sense  affect  either  equitable  estates  or 
personal  property.  It  seems  also  to  follow  from  the  authorities 
cited,  that  upon  the  death  of  Ellen  Spicer  the  State  took  not 
the  land,  but  succeeded  to  the  equitable  right  which  she  had  to 
a  conveyance  thereof.  This  right  may  possibly  be  subject 
to  the  claims  of  creditors,  or  other  equities  which  would  have 
to  be  adjusted  in  an  action,  by  the  equitable  owners  to  recover 
the  possession  of  the  land. 

The  omission  in  the  provisions  of  the  Revised  Statutes  of 
the  words  "  died  seized  of  "  as  contained  in  the  Revised  Laws 
of  1813,  relating  to  escheats  is  not  supposed  to  have  effected 
any  change  in  the  law  as  the  revisors  say  in  their  note  to  this 
section  that  it  is  "  new  in  terms  but  implied  in  Revised  Laws 
(380,  §  2)."  A  new  rule,  however,  was  intended  to  be 
introduced  by  section  2  of  the  Revised  Statutes,  which  provides 
that  all  escheated  lands  shall  be  held  by  the  State  or  its 
grantees  subject  to  the  same  trusts,  etc.,  to  which  they  would 
have  been  subject  had  they  descended.     This  enactment  was 
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intended  to  obviate  the  severe  rule  of  the  common  law  by 
which  such  lands  when  escheated  were  held  to  belong  to  the 
king  free  from  the  trust.  (Kevisors  Notes,  5  N.  Y.,  Statutes 
at  Large  [Edm.  Ed.],  297.) 

With  reference  to  the  personal  estate  of  persons  dying 
intestate  without  next  of  kin,  it  appears  to  have  been  the 
uniform  practice  of  the  State  since  its  organization  to  take 
such  property,  and  hold  it  either  for  the  benefit  of  the 
community  at  large  or  some  division  of  the  State,  or  to  be 
returned  to  such  persons  as  may  from  considerations  of  natural 
justice  and  equity  seem  to  the  legislature  to  be  entitled  thereto. 

We  think,  therefore,  that  the  property  left  by  Mrs.  Spicer 
reverted  to  the  State  upon  her  death,  and  that  it  was  competent 
for  the  legislature  to  grant  the  rights  thereby  acquired,  and 
the  right  to  administer  thereon  to  such  person  or  persons  as  in 
their  discretion  they  judged  equitably  entitled  thereto. 
(EnglisKbe  v.  Hdmuth,  3  N.  Y.  294.) 

The  only  remaining  question  relates  to  the  validity  of  the 
act  by  which  the  legislature  assumed  to  dispose  of  the  property 
in  favor  of  the  appellants. 

It  is  claimed  by  the  respondents  that  it  is  void  for  the  reason 
that  it  violates  the  requirements  of  section  16  of  article  3  of 
the  Constitution  providing  that  "  no  private  or  local  bill  which 
may  be  passed  by  the  legislature,  shall  embrace  more  than  one 
subject  and  that  shall  be  expressed  in  the  title."  It  is  argued 
that  the  act  embraces  more  than  one  subject,  and  that  no  sub- 
ject whatever  is  properly  or  correctly  described  in  its  title. 
The  title  reads  as  follows :  "An  act  to  release  the  interest  of  the 
people  of  the  State  of  New  York  in  certain  real  estate  to  Henry 
Spicer,  Catharine  Valentine,  Georgiana  Farrington,  Sarah  F. 
Chapman  and  Charles  Spicer,  and  for  other  purposes."  The 
act  is  cleasly  both  private  and  local  since  it  relates  to  a  specified 
piece  of  real  estate  described  as  lying  and  being  in  the  city  of 
New  York ;  and  it  purports  to  convey  such  land  to  fiye  persons 
for  their  individual  use  and  benefit.  {Matter  of  N.  Y,  Ele- 
vated R.  R.  Co.,  70  N.  Y.  327,  350.)  By  separate  provisions  it 
first  purports  to  release  the  interest  which  the  State  acquired  by 
Sickels  —Vol.  LXIL       26 
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escheat  in  certain  real  estate  described ;  and  secondly,  it  assumes 
to  release  all  the  interest  which  the  State  had  to  the  personal 
property  and  effects  of  which  Ellen  Spicer  died  possessed  of  or 
was  entitled  to.  As  the  act  reads  there  is  no  apparent  connec- 
tion between  the  real  property  described  in  the  first  section 
and  the  personal  property  referred  to  in  the  second  section,  and 
from  all  of  the  information  furnished  by  the  act,  we  are  led  to 
conclude  that  the  Legislature  intended  to  deal  separately,  not 
only  with  real  and  personal  property  but  also  property  derived 
from  different  sources.  It  is  quite  obvious  that  the  title  does 
not  describe  the  interest  intended  to  be  conveyed  by  the  latter 
section,  for  it  is  not  only  not  referred  to  therein,  but  it  is 
excluded  by  implication,  through  the  reference  to  an  interest 
in  real  estate  alone ;  and  it  is  equally  clear  that  the  first  section 
describes  no  interest  possessed  by  the  State,  for  we  have  seen 
that  it  had  an  equitable  right  of  action  only.  That  the  act 
embraced  in  fact  more  than  one  subject,  can  hardly  be  denied 
inasmuch  as  the  title  itself  specifies  that  it  relates  to  a  transfer 
of  real  estate  and  "  for  other  purposes," 

Even  if  we  were  able  to  overcome  this  objection,  we  are 
of  the  opinion  that  the  lack  of  any  intelligible  reference  in 
the  title  to  the  real  object  of  the  act,  and  its  palpable  misde- 
scription thereof,  is  fatal  to  its  validity.  The  true  object  of  the 
enactment  was,  obviously,  to  convey  to  some  one  of  the  heirs 
of  George  Spicer  the  rights  of  property  acquired  by  the  State 
through  escheat  or  forfeiture  in  the  real  and  personal  prop- 
erty of  Ellen  Spicer.  No  reference  is  made  in  the  title  to 
the  former  ownership  of  either  George  or  Ellen  Spicer,  or  to 
the  fact  that  the  State  acquired  its  interest  by  escheat  or 
reversion ;  no  indication  that  the  act  was  intended  to  transfer 
any  interest  in  personal  property,  and  no  reference  to  the 
place  or  location  of  the  property  affected.  There  is  abso- 
lutely no  clue  in  the  title  by  which  the  attention  of  any 
interested  party  would  naturally  be  attracted  to,  or  informed 
of  the  real  object  of  the  act.  The  manifest  intention  of  the 
constitutional  provision  was  to  require  sufficient  notice  of 
the  subject  of  proposed  legislation  of  a  private  or  local  char- 


1887.  J  Johnston  v.  Spicer  et  al.  203 

Opinion  of  the  Court,  per  Roger,  Ch.  J. 

acter,  to  be  so  expressed  in  the  title,  as  to  put  not  only  inter- 
ested parties,  but,  also,  all  persons  concerned  in  the  proposed 
legislation,  upon  their  guard,  and  to  inform  all  persons 
reading  it,  of  the  general  purpose  and  scope  of  the  act! 
While  this  is  not  required  to  be  done  by  pursuing  any  par- 
ticular formula,  or  with  much  detail  of  specification,  and  great 
"  liberality  of  construction  should  be  indulged  in  by  the  courts 
to  uphold  the  constitutionality  of  legislation,  yet  a  due  regard 
to  constitutional  requirements  demands  that  when  its  plain 
and  obvious  purposes  are  disregarded  or  evaded,  the  judgment 
of  the  court  should  give  effect  to  its  provisions.  (Purdy  v. 
People,  4  Hill,  384,  418;  People  v.  Hills,  35  K  Y.  452.) 

It  was  said  by  Judge  Davis,  in  the  case  last  cited :  "  It  is 
not  a  sufficient  compliance  with  this  provision  that  a  subject 
is  expressed  in  the  title  of  the  act,  the  true  and  actual  subject 
or  object  must  be  there  expressed,  or  the  evil  and  mischief 
which  the  framers  of  the  Constitution  sought  to  avert  and 
prevent  will  not  have  been  effectually  guarded  against." 
Judge  Gardiner  says  that  "  the  purpose  of  the  sixteenth 
section  was  that  neither  the  members  of  the  legislature  noi 
the  public  should  be  misled  by  the  title."  (See  Mutual  Ins. 
Co.  v.  City  of  New  York,  8  N.  Y.  241,  253.) 

An  examination  of  the  statutes  relating  to  escheated  estates 
for  several  years  past,  shows  that  from  twenty  to  thirty  are 
usually  passed  in  each  year,  and  that  the  titles  of  such  acts, 
though  varying  widely  in  the  phraseology  employed,  usually 
contain  a  reference  to  the  locality  of  the  property  affected,  or 
the  name  of  the  person  through  whose  decease  it  is  claimed 
to  have  been  forfeited,  or  some  other  circumstance  affording 
information  as  to  the  scope  and  purpose  of  the  act.  While 
many  of  them  are  clearer  and  more  concise  than  others,  yet 
in  every  one  of  the  twenty-two  passed  at  the  session  of  1885, 
except  chapter  377,  we  find  some  reference  to  the  circum- 
stances calculated  to  direct  the  attention  of  interested  parties 
to  the  object  of  the  proposed  legislation. 

There  would  seem  to  be  no  excuse,  in  the  desire  to  secure 
brevity  and  conciseness  of  statement,  for  a  title  which  was  so 
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well  calculated  to  elude  thfe  vigilance  of  interested  parties  as 
the  one  under  consideration.  It  seeins  to  us  that  the  title 
of  this  act  was  evasive  and  misleading,  and  comes  fairly  within 
the  letter  and  meaning  of  the  constitutional  inhibition. 

As  we  have  heretofore  seen  the  legal  title  to  the  property 
in  question  was  in  the  heirs-at-law  of  George  Spicer,  and  at 
the  time  of  the  passage  of  the  act  they  were,  for  that  reason, 
presumably  in  possession  of  the  property  and  the  legal  owners 
thereof.  This  title  and  possession  they  had  a  right  to  main- 
tain against  all  persons  except  Ellen  Spicer,  or  those  who  had 
lawfully  succeeded  to  her  rights ;  and  had  such  a  standing  in 
court  as  authorized  them  to  raise  the  objection  that  the  act 
did  not  vest  the  rights  of  Ellen  Spicer,  in  the  grantees  from 
the  State. 

The  conclusion  reached  by  us  is,  that  the  State  not  having 
parted  with  its  interest  in  the  property  in  question  by  chapter 
377,  Laws  of  1S85,  is  equitably  entitled  to  the  surplus  moneys 
arising  on  the  foreclosure  sale ;  and  that,  consequently,  neither 
of  the  persons  filing  claims  thereto  has  shown  any  superior 
right  over  that  of  other  claimants,  and  is  not  entitled  to  an 
order  giving  him,  or  them,  exclusive  rights  therein.  Under 
the  circumstances  of  this  case,  we  are  of  the  opinion  that 
there  should  be  a  rehearing  of  the  matter  before  the  Special 
Term,  of  which  the  attorney  general,  in  view  of  our  opinion 
as  to  the  constitutionality  of  chapter  377,  should  have  notice 
and  be  afforded  an  opportunity  to  be  heard. 

This  conclusion  renders  it  necessary  to  affirm  the  order  of 
the  General  Term,  so  far  as  it  reverses  the  order  of  the 
Special  Term  directing  distribution  to  the  grantees  of  the 
State ;  and  to  a  reversal  of  that  part  of  its  order  directing 
a  distribution  of  the  surplus  among  all  of  the  heirs  of  George 
Spicer.  An  order  to  this  effect  should  be  entered,  without 
costs  to  either  party,  and  the  case  should  be  remanded  to  the 
court  below  for  further  consideration. 

All  concur. 

Ordered  accordingly. 
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The  People  of  the   State  of  New  York,  Appellant,  v. 
George  Clements,  Respondent. 

The  indictment  herein  charged  defendant  with  perjury  in  verifying  a  quar- 
terly report  made  by  a  State  bank,  of  which  he  was  cashier,  to  the  banking 
department.  The  verifying  affidavit  was  set  forth  in  the  indictment,  which 
charged  that  defendant,  at  the  time  of  making  the  affidavit,  had  full  knowl- 
edge of  the  real  and  true  condition  of  the  bank  and  of  the  matters  stated  in 
the  report,  and  that  he  well  knew,  when  he  swore  to  the  affidavit,  that  the 
report  and  accompanying  schedules  were  false  and  untrue,  but  wickedly 
and  corruptly  swore  that  they  were  true  to  the  best  of  his  knowledge 
and  belief.  The  indictment  then  set  forth  specifically  several  statements 
contained  in  the  report,  in  respect  to  each  of  which  it  averred  that  defend- 
ant well  knew,  at  the  time  he  swore  to  the  report,  that  said  statement  was 
not  true  according  to  the  best  of  his  knowledge  and  belief,  and  that  the 
fact  was  otherwise  than  as  stated,  specifying  the  difference.  It  was 
objected  that  the  indictment  was  defective,  in  that  it  did  not  directly 
allege  that  the  statements  in  the  report  were,  as  matter  of  fact,  untrue. 
Held,  untenable;  that  the  averments  in  the  indictment  amounted  to  an 
allegation  that  the  statements  were  false. 

Defendant  interposed  a  general  demurrer  to  the  indictment.  Held,  that, 
conceding  it  was  technically  defective  in  the  form  of  the  allegations,  the 
objection  could  not  be  raised  by  demurrer  under  the  Code  of  Criminal 
Procedure  (g  823),  nor  did  the  defect  render  the  indictment  insufficient 
(§285). 

It  seems  that,  under  the  common-law  system  of  pleading,  such  an  objection 
can  only  be  taken  advantage  of  by  special  demurrer;  it  is  not  available 
on  general  demurrer  or  on  motion  in  arrest  of  judgment. 

PtopU  v.  Clements  (42  Hun,  358)  modified. 

(Argued  June  24,  1887;  decided  October  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  January  4, 1887,  which  reversed  a  judgment  of  the  Court 
of  Oyer  and  Terminer,  in  and  for  the  county  of  Washington, 
entered  upon  a  verdict  convicting  the  defendant  of  the  crime  of 
perjury  and  directing  a  discharge  of  the  defendant.  (Reported 
below,  42  Hun,  353.) 

The  substance  of  the  indictment  and  the  material  facts  are 
stated  in  the  opinion. 
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Edgar  HaJl  for  appellant.  But  one  crime  is  charged  in  the 
indictment  within  the  provisions  of  the  Code  of  Criminal  Pro- 
cedure. (Code  Crim.  Pro.  §§  278,  279,  285  ;  Harris  v.  People, 
64  N.  Y.  149 ;  People  v.  McKenna,  3  Park.  510 ;  State  v. 
BlaisdeU,  59  N.  H.  328  ;  Penal  Code,  §  100 ;  Ortner  v.  Peo- 
ple, 4  Hun,  323.)  The  report  set  out  in  the  indictment  pur- 
ported to  give  a  true  statement  of  the  condition  of  the  bank 
in  respect  to  the  items  and  particulars  required  by  the  law, 
and  was,  therefore,  authorized  by  law.  (Laws  of  1882,  chap. 
409,  §  20 ;  People  v.  Vail,  6  Abb.  [N.  C]  206.)  Defendant's 
claim  that  the  indictment  is  defective  in  that  it  does  not  set 
forth  the  details  which  go  to  make  up,  or  are  prerequisite  to 
the  oath  required  by  the  statute,  section  20  of  the  Banking 
Act,  is  untenable.  (Greenl.  on  Ev.,  §  5  ;  Tuttle  v.  People,  36 
K  Y.  431,  436 ;  People  v.  Phelps,  5  Wend.  9,  16 ;  2  Chitty's 
Cr.  L.  307 ;  People  v.  Treadway,  3  Barb.  470 ;  Burns  v. 
People,  59  id.  531;  Campbell  v.  People,  8  Wend.  636; 
Eighmy  v.  People,  79  N.  Y.  546 ;  Code  Crim.  Pro.,  §  285  ; 
Phelps  v.  People,  5  Wend.  9,  19.)  When  a  person  says  he 
has  knowledge  of  a  fact,  the  courts  interpret  his  meaning  to 
be  that  he  has  positive  evidence  of  it,  that  he  positively  asserts 
to  the  fact  itself,  that  the  facts  really  exist  to  his  own  personal 
knowledge.  (Edwards  v  Lent,  8  How.  29  ;  Lloyd  v.  Burns, 
38  N.  Y.  Spr.  Ct.  Rep.  423 ;  62  N.  Y.  651 ;  Code  Crim  Pro., 
§  282 ;  Ballard  v.  Lockwood,  1  Daly,  158,  162 ;  DUcher  v. 
State,  39  Ohio  St.  130 ;  State  v.  Lindenburgh,  13  Tex.  27 ; 
State  v.  Wood,  17  la.  18,  20 ;  People  v.  Gates,  13  Wend.  311 ; 
1  Hawk.  P.  C,  chap.  69,  §  6 ;  Pedley's  Case,  1  Leach,  325 ; 
Miller's  Case,  3'  Wils.  427 ;  People  v.  Robinson,  3  Wheeler's 
Cr.  C.  180 ;  People  v.  Cruikshank,  6  Black.  62;  State  v.  Elli- 
son, 8  id.  225  ;  Lambert  v.  People,  76  X.  Y.  224 ;  Byrnes  v. 
Byrnes,  102  id.  9 ;  Comm.  v.  John*,  6  Grey,  234,  276 ;  Beg. 
v.  Rhodes,  2  Ld.  Raymond,  887 ;  2  Chitty's  Cr.  L.  312 ;  State 
v.  Hascell,  6  N.  H.  358 ;  Harris  v.  People,  64  N.  Y.  148, 153  ; 
Wood  v.  People,  59  id.  117,  122 ;  Comm.  v.  Grant,  116  Mass. 
17.)  The  motion  to  quash  the  indictment  on  the  ground  that 
it  was  not  intelligible  was  properly  denied.     (Code  Crim.  Pro., 
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3, 312, 313, 321, 678 ;  People  v.  Petrea,  92  N.Y.  128, 145.) 
The  several  assignments  of  perjury  were  sufficiently  proved  at 
the  trial  The  proof  of  the  falsity  of  the  oath  need  not  be  direct 
and  positive.  (  United  States  v.  Wood,  14  Pet.  430, 437,  447 ; 
1  Greenl.  on  Ev.,  §  257 ;  People  v.  Christopher,  2  Cow.  Cr.  R. 
270 ;  People  v.  Grimshaw,  2  N.  Y.  Cr.  R.  390 ;  Humphrey  v. 
People,  18  Hun,  393  ;  Paine  v.  Barnum,  59  How.  303, 311 ; 
German  Sav.  B'k  v.  WvlfekuhUr,  19  Kan.  60;  Wood  v. 
People,  59  N.  Y.  117,  121 ;  Harris  v.  People,  64  id.  148, 153  ; 
Comm.  v.  Johns,  6  Gray,  274,  276 ;  State  v.  HasceU,  6  N.  H. 
352 ;  Comm.  v.  GVani,  116  Mass.  17.) 

Lyman  C  Northrup  for  respondent.  The  indictment  did 
not  state  acts  sufficient  to  constitute  a  crime.  (Laws  of  1882, 
chap.  409,  §  20 ;  People  v.  Cooper,  3  N.  Y.  Cr.  R.  117,  119.) 
The  indictment  is  defective  as  it  does  not  contain  "  a  plain  and 
concise  statement  of  the  act  constituting  the  crime."  {People 
v.  Wise,  2  How.  [U.  S.]  97,  98 ;  Code,  §§  273,  275 ;  Allen  v. 
Patterson,  7  N.  Y.  476,  478 ;  Bristol  v.  B.  <&.  S.  B.  B.  Co., 
9  Barb.  158.)  If  the  offense  be  a  statutory  one,  then  the 
indictment  must  state  all  the  facts  constituting  the  statutory 
offense  so  as  to  bring  the  accused  precisely  within  the  provisions 
of  the  statute.  (Eckhardt  v.  People,  83  N.  Y.  462 ;  People 
v.  Allen,  5  Denio,  76, 79,  80 ;  People  v.  Wilier,  4  Park.  Cr.  R. 
419.)  A  fact  not  alleged  cannot  be  proved.  (People  v. 
Gates,  13  Wend.  311 ;  People  v.  Miller,  2  Park.  Cr.  R.  197 ; 
People  v.  Tawnun,  4  id.  514 ;  42  Hun,  350.)  There  was  a 
fatal  variance  between  the  report  set  out  in  the  indictment*and 
that  given  in  evidence.  (Roscoe's  Cr.  Ev.  816 ;  Arch.  Cr.  PI. 
[Marg.]  46,  99,  102 ;  1  Wharton  Cr.  L.,  §§  307,  606,  607, 
2268-2270 ;  1  Cow.  and  Hill  notes,  518  [n.  407]  ;  Barb.  Cr.  L. 
[2d  ed.]  201,  334,  398  ;  Comm.  v.  Stow,  1  Mass.  54 ;  Comm. 
v.  Wellington,  89  id.  299,  301 ;  Lambert  v.  People,  76  N.  Y. 
220,  228,  239 ;  McGary  v.  People,  45  id.  153.) 

Rapallo,  J.  The  judgment  of  the  General  Term  in  this 
case,  not  only  reversed  the  conviction  in  the  Oyer  and  Terminer 
but  discharged  the  defendant.     A  new  trial  was  not  ordered 
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because  the  court  was  of  opinion  that  the  indictment  was  fatally 
defective,  and  that  a  valid  conviction  could  not  be  had  thereon. 
While  we  concur  in  the  conclusion  of  the  General  Term,  for 
the  reason  stated  in  its  opinion  that  the  record  discloses  errors 
committed  upon  the  trial,  authorizing  a  reversal  of  the  convic- 
tion, we  do  not  agree  to  the  further  conclusion  that  the  indict- 
ment was  so  defective  that  a  conviction  thereon  could  not  be 
sustained. 

The  defendant  was  charged  with  perjury  in  the  verification 
under  oath  of  a  quaterly  report  made  by  the  State  Bank  of  Fort 
Edward,  of  which  he  was  cashier,  to  the  banking  department 
of  the  State,  which  report  purported  to  contain  a  true  statement 
of  the  condition  of  the  bank  on  the  morning  of  March  22, 1884. 
The  affidavit  of  the  defendant  verifying  the  report  was  set  forth 
in  the  indictment,  and  stated  that  the  report  with  the  schedule 
accompanying  the  same  (both  of  which  were  set  forth  in  full), 
was  in  all  respects  a  true  statement  of  the  condition  of  said 
bank  before  the  transaction  of  any  business  on  the  22d  day  of 
March,  1884,  to  the  best  of  the  knowledge  and  belief  of  the 
deponent.  The  point  upon  which  the  General  Term,  in  the 
opinion  there  delivered,  based  the  conclusion  that  the  indict- 
ment was  fatally  defective,  was  that  the  falsity  of  this  affidavit 
was  not  sufficiently  averred. 

The  indictment  charged  that  on  the  22d  and  29th  days  of 
March,  1884,  the  defendant  had  full  and  certain  knowledge 
of  the  real  and  true  condition  of  the  affairs,  transactions,  assets 
and  liabilities  of  the  said  bank,  and  of  all  the  matters  and 
statements  contained  in  said  report  and  schedule  accompanying 
the  same,  as  the  same  actually  existed  before  the  transaction  of 
any  business  on  the  morning  of  March  22, 1884.  It  then  set 
forth  the  report,  schedule  and  affidavit  verifying  the  same,  and 
averred  that  the  defendant  when  he  swore  to  the  same  well 
knew  that  said  report  and  the  accompanying  schedules  were 
false  and  untrue,  and  then  wickedly  and  corruptly  swore  that 
they  were  true  to  the  best  of  his  knowledge  and  belief,  he 
then  having  knowledge  and  the  grounds  for  belief  that  said 
report  and  schedules  were  false  and  untrue.     It  then  specified 
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severed  statements  contained  in  the  report  in  respect  to  each 
of  which  it  averred  that  the  defendant  well  knew  at  the  time  he 
swore  to  said  report,  that  the  fact  was  otherwise  than  as  stated, 
specifying  particularly  the  difference,  and  charged  that  the 
statement  was  then  well  known  to  him  to  be  not  true,  according 
to  the  best  of  his  knowledge  and  belief. 

The  defendant  interposed  a  demurrer  to  the  indictment, 
which  was  overruled.  He  then  pleaded  not  guilty,  and  after 
the  verdict  was  rendered  made  a  motion  in  arrest  of  judgment, 
which  was  denied.  The  objection  now  made  to  the  indictment 
is  that  the  indictment  does  not,  in  direct  terms,  aver  that 
the  statements  contained  in  the 'report,  and  in  respect  to 
which  perjury  is  assigned,  were,  as  matter  of  fact,  untrue, 
but  only  that  the  defendant  weU  knew  them  to  be  untrue,  and 
weU  knew  the  facts  to  be  otherwise  than  as  stated  in  the 
report.  The  district  attorney  contends  that  the  indictment 
does,  in  direct  terms,  negative  the  affidavit,  which  was  that  the 
report  was  a  true  statement,  etc.,  "  according  to  the  best  of  his 
knowledge  and  belief."  That  it  avers  that  his  knowledge  was 
directly  the  contrary  of  what  he  swore  to.  There  is  much 
force  in  this  contention.  But  giving  full  effect  to  the  proposition 
that  it  was  necessary  to  negative  the  facts  which  the  defendant 
swore  to  on  information  and  belief,  we  think  that  the  indict- 
ment did,  in  substance,  contain  such  a  negative.  It  averred,  in 
the  first  place,  that  the  defendant  had  at  the  time  full  and 
certain  knowledge  as  to  the  real  and  true  condition  of  the  bank 
in  respect  to  the  matters  in  question,  and  that  he  well  knew 
that  the  facts  were  other  than  as  stated  in  the  report,  and  well 
knew  that  the  statements  in  the  report  were  false.  It  logically 
follows  that  these  averments  amount  to  an  allegation  that  the 
statements  were  false.  His  knowledge  as  to  the  matter  stated 
being  full  and  and  certain,  he  could  not  know  the  statements 
to  be  false  unless  they  were  so. 

Under  the  common-law  system  of  pleading  it  was  a  rule  that 

statements  must  be  certain  and  positive,  and  not  by  way  of 

reasoning  or  argument,  which  would  lead  to  the  fact  intended 

to  be  averred ;  and  it  was  a  good  objection  to  a  pleading  that 
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its  allegations  were  argumentative.  But  this  objection  was  not 
one  of  substance,  but  only  of  form,  and  could  only  be  taken 
advantage  of  by  special  demurrer.  It  was  not  available  on 
general  demurrer,  or  on  motion  in  arrest  of  judgment. 
(Spencer  v.  Southwtcky  9  Johns.  R.  314 ;  Marie  v.  Garrison, 
83  N.  T,  14,  23.)  A  pleading  is  deemed  to  allege  what  can  by 
fair  and  reasonable  intendment  be  implied  from  the  facts  stated, 
and  a  general  demurrer  for  insufficiency  was  not  sustainable  on 
the  ground  that  the  facts  were  argumentatively  or  otherwise 
imperfectly  or  inf orraally  stated.  The  objection  to  this  indict- 
ment, if  there  be  any,  was  that  the  falsity  of  the  statements 
sworn  to  was  only  argumentatively  alleged ;  but  that  it  was 
fairly,  and  even  necessarily,  to  be  implied  from  the  facts  stated 
is  very  clear.  The  objection  goes  only  to  the  form  of  the 
allegation. 

The  Code  of  Criminal  Procedure  enumerates  the  grounds 
upon  which  a  demurrer  may  be  interposed  (§  323),  and  does 
not  permit  a  demurrer  for  imperfection  in  the  form  of  the 
allegations,  but,  on  the  contrary,  section  285  declares  that  "  no 
indictment  is  insufficient,  nor  can  the  trial,  judgment,  or  other 
proceedings  thereon  be  affected,  by  reason  of  an  imperfection 
in  matter  of  form  which  does  not  tend  to  the  prejudice  of  the 
substantial  rights  of  the  defendant  upon  the  merits."  Under 
the  indictment  in  question,  the  prosecution  was  required,  for 
the  purpose  of  convicting  the  defendant,  to  prove  that  he 
knew  the  specified  statements  in  the  report  to  be  false,  and  this 
proof  necessarily  involved  proof  that  they  were  false. 

Various  other  objections  were  made  to  the  sufficiency  of  the 
indictment.  We  have  examined  them  all  but  do  not  deem  it 
necessary  to  go  over  them  in  detail.  Our  conclusion  is  that 
neither  of  them  discloses  any  substantial  defect  which  warrants 
the  discharge  of  the  defendant. 

The  judgment  of  the  General  Term  should  be  modified  so 
as,  instead  of  discharging  the  defendant,  to  award  a  new  trial, 
and  as  modified  affirmed. 

All  concur  except  Earl,  J.,  not  voting. 

Ordered  accordingly. 
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James  T.  Soarff,  Respondent,  v.  Benjamin  F.  Metoalf  et  aL,  188  **i 

Appellants. 

In  the  performance  of  the  duty,  imposed  by  maritime  law  upon  the  owners 
of  a  vessel,  of  rendering  such  care  and  medical  aid  to  seamen  employed 
thereon  as  circumstances  will  admit,  the  master  stands  as  the  agent  and 
representative  of  the  owners,  and  his  negligence  is  theirs. 

JL  mate,  although  an  officer,  is  a  seaman;  and  while  both  he  and  the  master 
are  fellow  servants  of  the  owner,  they  are  not  such  in  respect  to  the 
owner's  duty  to  the  seamen  which  the  master  performs. 

In  an  action  against  the  owners,  therefore,  for  neglect  of  the  master  in  the 
performance  of  such  duty,  it  is  not  a  defense  that  the  neglect  was  that  of 
a  fellow  servant. 

Where  there  is  a  charter  of  a  vessel  the  general  owner  still  is  responsible  to 
the  seamen  for  the  performance  of  said  duty,  unless  there  has  been  an 
actual  demise  of  the  vessel,  such  as  to  take  from  the  owners  all  possession, 
authority  and  control. 

Where,  therefore,  a  vessel  was  sailed  by  the  master,  one  of  several  joint 
owners  thereof,  under  an  arrangement  that  he  should  sail  it  on  shares, 
pay  for  victualing,  manning  and  furnishing  supplies,  the  other 
owners  having  nothing  to  do  therewith.  Held,  that  this  was  not  an 
actual  demise,  and  that  all  the  joint  owners  were  liable  to  the  mate  of  the 
vessel  for  damages  sustained  by  reason  of  the  neglect  of  the  master  to 
furnish  and  render  to  him  necessary  medical  attendance  and  care. 

-Taggard  v.  Loring  (16  Mass.  886);  Cutler  v.  Winter  (6  Pick.  885)  disap- 
proved. 

EalUt  v.  C.  Ins.  Co.  (8  "John.  272);  Thorp  v.  Hammond  (12  Wall.  408) 
distinguished. 

(Argued  June  80,  1887;  decided  October  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  11,  1885,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict.  (Reported  below,  36  Hun, 
202.) 

This  action  was  brought  by  plaintiff,  who  was  mate  of  the 
harkentine  owned  by  defendants  jointly,  to  recover  damages 
alleged  to  have  been  caused  by  their  negligence  in  omitting  to 
provide  him  with  proper  and  adequate  medical  attendance  and 
care  when  sick. 

The  defendants,  Yates  and  Metcalf,  alone  were  served  with 
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the  summons,  and  they  appeared  and  answered  separately.   Met- 
calf set  up  as  a  defense  that  the  vessel  was  chartered  to  Yates, 
who  alone  had  the  custody,  management  and  control  thereof. 
The  material  facts  are  stated  in  the  opinion. 

Joseph  A.  Shovdy  for  appellants.  The  defendant  Metcalf 
was  not  responsible  for  the  acts  of  the  defendant  Yates  during 
the  voyage.  {Blackwell  v.  WisweU,  24  Barb.  355  ;  King  v. 
JT.  Y.  C.  &  H.  R.  J?.  R.  Co.,  66  K  Y.  184 ;  Jlexamer  v. 
Webb,  101  id.  383 ;  Hallett  v.  Col.  Ins.  Co.,  8  John.  272 ; 
Tuckerman  v.  Brown,  17  Barb.  191 ;  Felton  v.  DeaTl,  22  Yt. 
170 ;  JLadd  v.  Cholard,  1  Ala.  366 ;  Macy  v.  Wheeler,  30 
N.  Y.  241.)  When  a  vessel  is  employed  by  the  master  under 
an  agreement  by  which  he  is  to  man  and  victual  the  vessel,  he 
is  the  owner  pro  hoc  vice.  (Thorpe  v.  Hammond,  12  Wall. 
408  ;  Thomas  v.  Osborne,  19  How.  [U.  S.]  22  ;  Abb.  on  Ship. 
Marg.  35,  n.;  Hallett  v.  Col.  Ins.  Co.  8  John.  271 ;  Cutler  v. 
Wisner,  6  Pick.  335 ;  Thompson  v.  Hamilton,  12  id.  428 ;. 
Manter  v.  Holmes,  10  Mete.  402 ;  Taggard  v.  Ixyring,  16 
Mass.  336  ;  Emery  v.  Hersey,  4  Greenl.  407 ;  Cutter  v.  Thurlo, 
20  Me.  213 ;  Reynolds  v.  Tappan,  15  Mass.  370 ;  The  Phebe, 
1  Ware,  266;  Thompson  v.  Snow,  4  Greenl.  [Me.]  264; 
Skolfield  v.  Potter,  2  Ware,  394;  Blake  v.  Ferris,  5  N.  Y. 
49;  Martin  v.  Tribune  Ass'n,  30  Hun,  392;  Hexamer  v. 
Webb.  101  N.  Y.  383.)  The  plaintiff  and  Yates  were 
fellow  servants  and  the  defendant  Metcalf  was  not  responsi- 
ble to  one  of  the  servants  for  the  negligent  acts  of  the 
other.  {Crispin  v.  Babbitt,  81  N.  Y.  521;  McCosker  v. 
L.  I.  R.  R.  Co.  84  id.  77 ;  Slater  v.  Jexoett,  85  id.  61 ; 
Murphy  v.  B.  cfe  A.  R.  R.  Co.  88  id.  146.)  It  does  not  make 
any  difference  that  the  one  by  whom  the  injury  was  caused 
was  in  command  over  the  one  injured,  and  has  the  power  of 
employing  and  discharging.  (M alone  v.  W.  T.  Co.  5  Bias. 
315 ;  Malone  v.  Hathaway,  64  N.  Y.  5  ;  Wilson  v.  Merry y 
L.  E.,  1  Scotch  Div.  App.,  326 ;  Matthews  v.  Vase,  61  Wis. 
491.)  The  mere  omission  to  discharge  a  contract  obligation 
has  been  held  to  be  actionable  negligence.     (Harden  v.  Oordony 
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«  Mason,  547;  Heed  v.  Canfield,  1  Sumn.  197;  The  Ben. 
■  Flint,  1  Abb.  [IT.  S.],  129 ;  The  Forest,  1  Ware,  433 ;  The 
Fimrod,  id.  9,  11, 12.)  The  plaintiff  was  erroneously  allowed 
to  recover  consequential  damages.  (Ckadwick  v.  Woodward, 
12  Daly,  399 ;  Mayne  on  Damages,  26 ;  MiddleJcauff  v.  Smith, 
1  Md.  329 ;  Forte  v.  Oundorf,  7  Heisk.  167 ;  Academy  of 
Music  v.  Hackett,  2  Hilt.  234.)  Only  such  damages  as  are 
the  primary  and  immediate  result  of  the  breach  of  contract 
are  to  be  considered.  (Mayne  on  Damages,  8  ;•  1  Sedgwick  on 
Damages,  90.)  The  rule  of  damages  in  civil  actions  does  not 
-depend  upon  the  form  of  the  action.  {Baker  v.  Drake,  53 
N.  Y.  211 ;  Stapenhorst  v.  Am.  Man.  Co.  15  Abb.  [N.  S.],  357.) 

William  Sullivan  for  respondent.  The  State  Courts  have 
<soncurrent  jurisdiction  with  the  United  States  District  Courts 
of  action  in  personam  founded  on  maritime  torts  or  con- 
tracts, and  therefore  this  court  has  jurisdiction  of  the  action. 
<2  Pars,  on  S.  &  Ad.  [ed.  1869],  81,  82  and  n.  1 ;  Hardin  v. 
Gordon,  2  Mason,  541 ;  Reed  v.  Canfield,  1  Sumn.  195,  197 ; 
The  Steamship  JSf.  America,  5  Ben.  486 ;  Brown  v.  Overton, 
1  Sprague,  462 ;  Tomlinson  v.  Hawett,  2  Saw.  278 ;  City  of 
Alexandria,  17  Fed.  Kep.  395 ;  The  Hine  v.  Trevor,  4  Wall. 
555 ;  Moseley  v.  Scott,  5  Am.  L.  Reg.  [N.  S.],  599 ;  Peterson 
v.  Swan,  18  J.  &  S.,  46 ;  Belt  v.  Cummings,  48  Am.  Rep.  199.) 
A  tort  may  be  founded  upon  a  breach  of  duty  dependent  upon 
or  independent  of  contract.  (Addison  on  Torts  [D.  &  B.'s  ed.], 
17,  18.)  The  appellants  being  co-owners,  and  one  of  them 
also  the  master  of  the  vessel,  the  presumption  is  that  the 
relation  of  seaman  and  master  and  owners  existed  between 
them  and  the  respondent,  and  therefore  the  burden  of  proof 
was  on  them  to  rebut  this  presumption.  (1  Pars,  on  S.  &  Ad. 
[ed.  1869],  106 ;  Green  v.  Briggs,  6  Hare,  395 ;  Baker  v. 
Core*j,  19  Pick.  496.)  An  agreement  that  for  sailing  the 
vessel  the  master  shall  have  half  her  earnings  is  only  a  mode 
of  paying  him  for  his  services.  (Dry  v.  BosweU,  1  Camp.  329 ; 
Dowson  v.  Leake,  16  Eng.  C.  L.  Rep.  432 ;  Baker  v.  Corey,  19 
Pick.  496 ;  The  Blessing,  3  L.  R.  P.  D.,  35 ;  Steele  v.  Lester, 


214  Scarff  v.  Mktcalf  et  al.  [Oot.^ 

Opinion  of  the  Court,  per  Finch,  J. 

3  L.  R  P.  D.,  121 ;  Oakland  C  Man.  Co.  v.  Jennings, 
13  Am.  R  209 ;  Kernel  v.  JKrife,  37  Barb.  113  ;  32  How.  269  -r 

Vose  v.  Cockroft,  45  Barb.  58,  59;  McCready  v.  Thorns, 
49  id.  438 ;  54  N.  Y.  454,  461 ;  Strokerr.  EUing,  97  id.  102 ; 

The  Phebe,  1  Ware,  266 ;  Lyman  v.  JRedman,  23  Me.  289.) 
The  relation  of  seaman  and  master  and  owner  always  exists, 
where  the  owners  and  master  participate  in  the  earnings  of 
the  vessel  {Skolfield  v.  Potter,  2  Ware,  394,  406.)  Yatea 
was  the  alter  ego  of  the  rest  of  the  part  owners  as  to  the  duty 
which  they  owed  to  the  respondent.  (Flike  v.  B.  dk  A.  B.  B. 
Co.,  53  N.  Y.  549 ;  Fuller  v.  Jewett,  80  id.  46 ;  Peterson  v.  Swanr 
supra;  Brown  v.  Overton,  supra;  Tomlinson  v.  Hawett, 
2  Saw.  278.)  Whether  or  not  the  master  of  a  vessel  is,  as- 
to  all  matters  within  the  scope  of  his  authority,  the  alter  ego 
of  the  owners,  for  the  reason  that  he  has  the  right  to  command 
the  movements  of  the  vessel,  and  to  employ,  discharge  and 
direct  all  the  persons  on  board  engaged  in  her  service  is  a 
question  not  involved  in  this  case.  {CM.  <6  St.  P.  B.  B~ 
Co.  v.  Boss,  112  XL  S.,  377 ;  Corcoran  v.  UdOyrook,  59  N.  Y. 
519 ;  Pcmtzer  v.  TiUie  F.  Iron  M.  Co.,  99  id.  368 ;  Hussey 
v.  Coger,  39  Hun,  6?9.) 

Finoh,  J.  The  verdict  of  the  jury  requires  us  to  adopt  th* 
plaintiff's  version  of  the  facts,  since  the  judgment  was  in  his- 
favor  and  the  negligence  of  the  master  thereby  established. 
If  that  judgment  was  against  him  alone  very  little  question 
would  arise,  but  it  involves  another  owner,  not  on  board  the 
vessel  but  remaining  at  home,  and  so  situated  in  his  relation 
to  the  facts  as  to  make  necessary  their  careful  consideration. 

The  barkentine  upon  which  plaintifE  was  injured,  while 
employed  as  mate,  was  owned  by  defendants.  She  was  sailed 
by  defendant  Yates  as  master,  on  shares,  by  virtue  of  an  agree- 
ment with  the  other  owners  to  that  effect.  The  agreement 
was  not  in  writing,  and  is  detailed  solely  by  the  two  owners,, 
each  of  whom  testified  to  its  existence.  The  vessel  started  on 
a  voyage  to  Sagua  la  Grande,  in  Cuba,  and  when  some  dis- 
tance at  sea  the  plaintiff  received  an  injury  in  the  performance 
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of  his  duty,  which  developed  into  an  aneurism  of  the  popliteal 
artery,  causing  him  great  pain,  and  largely  incapacitating  him 
for  active  service.  The  vessel  was  provided  with  a  proper 
medicine  chest,  and  no  complaint  is  made  that,  before  arriving 
at  the  port  of  destination,  the  master  treated  his  mate  other- 
wise than  with  kindness  and  care,  and  with  such  means  as  his 
limited  knowledge  and  opportunity  enabled  him  to  use.  But 
on  reaching  port  and  consulting  a  physician  it  was  made 
apparent  to  the  master  that  surgery  and  not  medicine  was 
needed  to  cure  the  injury.  At  this  point  of  the  case  the 
contradictions  become  plentiful,  but  we  must  assume,  in  support 
of  the  verdict,  that  the  doctor  consulted  disclosed  the  true 
nature  of  the  disease;  that  he  advised  the  removal  of  the 
injured  man  to  the  hospital,  about  fifteen  miles  distant,  or  at 
least  to  a  suitable  place  on  shore ;  that  he  pronounced  it  dan- 
gerous to  carry  the  mate  back  to  New  York  without  an 
operation,  if  a  delay  exceeding  twelve  days  was  involved; 
that  the  plaintiff  requested  a  removal  to  the  hospital  or  to  the 
shore  with  the  provision  usual  in  such  cases  and  necessary  to 
his  support ;  but  that  the  master  refused  these  requests  and 
kept  him  on  board  till  the  home  voyage  was  begun  and  ended, 
and,  more  than  twenty  days  after  the  doctor's  warning,  landed 
the  mate  in  New  York  and  placed  him  in  a  hospital  where 
amputation  became  necessary  because  of  the  long  delay  and 
destructive  progress  of  the  disease.  It  is  of  little  consequence 
to  the  liability  of  Yates  whether  he  be  regarded  as  master  or 
owner,  for  in  either  character  the  negligence  was  his  and  drew 
with  it  a  personal  responsibility. 

The  maritime  law  is  sensitive  to  the  rights  of  seamen  and 
sedulous  for  their  protection.  When  sick  or  injured  they  are 
entitled  to  be  cared  for  and  cured  at  the  expense  of  the  ship, 
and  not  to  be  turned  adrift  in  strange  lands  without  adequate 
provision.  They  are  exposed  to  hardship,  confronted  with 
dangers,  and  grow  occasionally  reckless  by  their  very  familiarity 
with  peril.  The  master's  authority  is  quite  despotic  and  some- 
times roughly  exercised,  and  the  conveniences  of  a  ship  out 
upon  the  ocean  are  necessarily  narrow  and  limited.     That 
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which  on  land  would  be  contributory  negligence  the  maritime 
law  scarcely  recognizes  and  readily  excuses,  {The  City  of 
Alexandria,  17  Fed.  Eep.  390,  395),  and  in  many  ways  throws 
its  protection  around  the  seaman.  When  he  falls  sick  or  suffers 
injury  the  owners  owe  to  him  the  duty  of  rendering  such  care 
and  medical  aid  as  circumstances  permit,  and  in  the  perform- 
ance of  that  duty  the  master  stands  as  the  agent  and  represen- 
tative of  the  owners  and  his  negligence  is  theirs.  {Petersen 
v.  Swan,  50  N.  Y.  Supr.  Ct.  46 ;  The  City  of  Alexandria, 
supra  ;  Reed  v.  Cornfield,  1  Sumner,  195 ;  Harden  v.  Gordon, 
2  Mason,  541,  543.)  The  last  cited  case  considers  the  effect  of 
the  act  of  Congress  requiring  the  ship  to  be  supplied  with  a 
suitable  medicine  chest,  and  holds  that  such  requirement  does 
not  subvert  the  general  duty  imposed  upon  the  owners  by  the 
maritime  law,  but  merely  regulates  a  single  detail  of  its  exer- 
cise. This  duty  the  owners  who  remain  at  home  and  do  not 
sail  upon  the  ship  can  only  perform,  beyond  supplying  the 
medicine  chest,  through  the  master,  who  becomes  their  agent 
for  its  performance.  The  mate,  although  an  officer,  is  a 
seaman.  {Holt  v.  Cummings,  102  Pa.  212;  Ocecm  Spray, 
4  Sawyer,  105 ;  Minna,  11  Fed.  Kep.  759.)  While  both  he 
and  the  master  are  servants  of  the  owner  and  so  fellow  servants, 
they  are  not  such  in  respect  to  the  owners'  duty  to  the  seamen 
which  the  master  performs  in  their  behalf  and  as  their  repre- 
sentative, and  the  contention  in  this  case  that  thq  master's 
neglect  was  that  of  a  fellow  servant  cannot  prevail. 

Where  the  duty  of  the  owner  to  the  seaman  is  performed, 
the  cost  of  nursing  and  medical  attendance  falls  upon  the  ship, 
{North  America,  5  Ben.,  486),  and  that  has  been  ruled  even 
where  the  patient  had  been  removed  to  his  own  house.  {Holt 
v.  Cummings,  supra.)  But  where  that  duty  is  not  perf orraed, 
and  the  seaman  suffers  injury  from  the  neglect,  the  ship,  in  a 
proceeding  in  rem.,  and  the  owners  in  a  suit  against  them,  are 
liable  for  the  damages  suffered.  {Couch  v.  Sted,  77  Eng. 
Com.  Law.  Rep.  402;  Brown  v.  Overton,  1  Sprague,  463; 
Mosely  v.  Scott,  14  Am.  Law  Beg.  599  ;  Tomlinson  v.  Hewett, 
2  Sawyer,  278 ;  Petersen  v.  Swan,  supra.)    These  principles 
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settle  the  liability  of  Metcalf ,  unless  he  is  discharged  by  force 
of  his  arrangement  with  the  master,  to  which  attention  mnst 
now  be  directed. 

There  is  very  much  of  authority  for  the  doctrine  that  where 
there  is  a  charter  of  the  vessel  which  strips  the  owner  of  all 
authority,  possession  and  control,  the  charterer  becomes  owner 
pro  hoc  vice,  and  the  general  owner  ceases  to  be  liable  for 
the  contracts  or  torts  of  the  master,  except  for  the  wages  of 
seamen.  There  seem  to  be  limitations  upon  that  doctrine 
and  doubts  about  it,  although  the  main  drift  of  authority  is  in 
that  direction.  (Hattet  v.  Columbian  Ins.  Co.,  8  Johns.  272 ; 
Thorp  v.  Hammond,  12  Wall.  408 ;  Thomas  v.  Osborn,  19 
How.  [U.  S.]  22 ;  Reynolds  v.  Toppom,  15  Mass.  370.)  But 
1  have  arrived  at  the  conclusion  that  this  doctrine,  even  if 
broadly  maintained,  applies  only  to  cases  in  which  there  has 
been  an  actual  demise  of  the  vessel,  such  as  to  take  from  the 
owner  all' possession,  authority  and  control,  and  not  to  cases 
where  there  has  been  merely  a  contract  about  the  vessel  for 
the  division  of  earnings  and  expenses.  There  are  cases  which 
may  justly  be  cited  as  not  in  accord  with  that  conclusion, 
(Taggard  v.  Loving,  16  Mass.  336 ;  Cutler  v.  Winsor,  6  Pick. 
335),  but  the  current  of  authority  in  this  State  runs  in  its 
favor,  and  I  am  strongly  convinced  that  it  is  sound  in  prin- 
ciple and  just  in  its  application.  In  Hallet  v.  Columbian 
Insurance  Company  (supra)  there  was  an  actual  charter  of 
the  vessel,  the  owners  receiving  a  stipulated  price  for  its  use. 
In  Thorp  v.  Hammond  (supra),  the  arrangement,  although  a 
letting  on  shares,  is  described  by  the  court  as,  in  effect, 
&  chartering  of  the  vessel  and  a  surrender  by  the  owner  of  all 
Authority  and  control.  The  case  was  one  of  collision  and 
largely  affected  by  the  terms  and  language  of  the  act  of  Con- 
gress of  1851.  In  Kernel  v.  Kirk  (37  Barb.  113),  where  the 
vessel  was  let  to  the  master  on  shares,  he  to  provide  supplies, 
it  was  ruled  that  there  was  not  a  "  positive  chartering,"  and 
the  owners  were  liable  for  supplies  to  a  vendor  ignorant  of  the 
arrangement.  In  Macy  v.  Wheeler  (30  N.  T.  241)  it  was  said 
Sickbls— Vol.  LXII.        28 
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that  the  liability  for  supplies  depends  not  on  legal  ownership  but 
possession  and  control.  In  Vbse  v.  Cochroft  (45  Barb.  58,  60) 
there  was  a  written  agreement  that  the  master  should  sail  the 
vessel  on  shares  in  the  customary  way,  he  to  man  and  provision 
her,  pay  one-half  of  port  charges  and  expenses  and  of  extra 
labor,  and  have  "as  wages,"  one-half  of  the  gross  freight. 
This  was  held  not  to  be  a  chartering  of  the  vessel,  and  great 
force  was  given  to  the  stipulation  describing  the  master's  share 
as  "  wages."  In  Molieady  v.  Thome  (49  Barb.  438)  there 
was  a  letting  on  shares,  the  master  to  victual,  man  and  sail  the 
ship  at  his  own  expense,  pay  port  charges  out  of  earnings  and 
divide  the  balance  equally  with  the  owners.  It  was  ruled  that 
the  master  was  not  owner  pro  hoc  vice,  and  that  the  general 
owners  were  liable  for  unpaid  port  charges.  A  comparatively 
recent  case  in  the  English  courts  discusses  the  liability  of  the. 
owner  for  the  negligence  of  the  master  where  the  relations 
between  them  were  much  like  those  in  the  case  at  bar.  (Sted 
v.  Lester  &  Lilee,  3  L.  R,  Com.  PL  Div.  121.)  Lester  was 
owner  and  Lilee  was  captain.  It  was  agreed  between  them 
that  lilee  should  sail  the  ship  wherever  he  chose,  be  at  liberty 
to  take  or  refuse  any  cargo,  engage  and  pay  the  men  and  fur- 
nish all  requisite  supplies,  and  give  Lester  one-third  of  the  net 
profits.  While  the  vessel  was  unloading  at  its  port  of  destina- 
tion, under  a  charter-party  made  by  the  master,  the  wharf  was 
damaged  by  the  sloop  through  the  negligence  of  Lilee,  and 
Lester  was  sued  for  the  damages.  The  court  decided  that  the 
arrangement  did  not  amount  .to  a  demise  of  the  vessel,  and  was 
not  such  an  absolute  parting  with  it  as  would  sever  the  controL 
These  authorities  indicate  a  distinction  which  I  am  content  to- 
recognize  between  an  actual  demise  of  the  vessel  which  trans- 
fers its  possession,  and  all  authority  and  control  over  it,  and  a. 
mere  arrangement  for  the  sailing  of  the  ship,  which  does  not 
amount  to  a  demise,  and,  therefore,  leaves  some  possession, 
authority  and  control  in  the  owner,  although  narrowed  and 
restricted  by  the  terms  of  the  agreement.  Unless  there  is  an 
actual  demise  of  the  vessel  which  destroys  the  relation  of  master 
and  owner,  and  substitutes  that  of  bailor  and  bailee,  the  rela- 
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tion  must  continue  and  the  master  remain  servant  and  agent 
of  the  owner. 

Now  the  arrangement  between  Yates  and  Metcalf  was 
neither  in  form  nor  substance  a  demise  of  the  vessel  The 
latter  says  that  the  captain  sailed  her  on  shares;  that  he,  Metcalf , 
had  nothing  to  do  with  the  manning  of  the  vessel  or  victualing 
of  the  crew,  and  nothing  to  do  with  hiring  the  seamen  or 
paying  the  running  expenses;  that  the  freight  paid  expenses 
and  the  balance  was  divided  up.  The  master  testified,  "  I  had 
an  agreement  with  the  owners  to  sail  freight  on  what  is  known 
as  shares,  that  is  I  have  half  of  the  gross  stock  of  earnings  of 
the  vessel,  and  pay  for  the  victualing  and  manning  of  the 
vessel,  and  pay  the  tonnage  out  of  my  part  of  the  gross 
earnings ; "  and  he  added  that  the  owners  had  nothing  to  do 
with  hiring  the  seamen,  victualing  them  or  furnishing  supplies. 
This  seems  to  me  but  a  mode  of  paying  the  master  for  his 
services.  It  was  not  said  that  he  should  dictate  the  voyages,, 
decide  as  to  cargo,  fix  rates  of  freight  and  absolutely  control 
the  vessel  to  the  exclusion  of  Metcalf.  Indeed  it  appears  that 
she  was  consigned  to  Metcalf,  and  that  he  exercised  some 
authority  over  her.  His  dividend  from  her  earnings  was 
increased  by  the  very  saving  of  expenses  which  the  master 
effected  at  the  risk  and  to  the  injury  of  the  mate,  and  I  am 
unable  to  resist  the  conclusion  in  spite  of  the  very  learned  and 
•  interesting  argument  for  the  appellants,  that  the  judgment  waft 
correctly  given  against  both  the  owners. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Under  and  by  the  provisions  of  the  acts  under  which  the  New  York  and 
Brooklyn  Bridge  was  constructed  (Chap.  899,  Laws  of  1867;  Chap.  601, 
Laws  of  1874;  Chap.  800,  Laws  of  1875),  the  bridge  belongs  to  the  two 
cities  of  New  York  and  Brooklyn,  the  trustees  thereof  are  their  agents, 
And  those  employed  by  the  trustees  are  the  agents  and  servants  of  the 
cities,  for  whose  careless  and  negligent  acts  in  performing  the  duties  of 
their  employment  the  cities  are  liable. 

<Argued  October  4,  1887;  decided  October  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  20,  1886,  which  affirmed  an  interlocutory  judgment 
herein  entered  upon  an  order  overruling  a  demurrer  to  plaintiffs 
complaint.     (Keported  below,  41  Hun,  299.) 

The  pleadings  are  set  forth  in  the  opinion. 

David  J.  Dean  for  appellants.  The  trustees  of  the  New 
York  and  Brooklyn  Bridge,  not  being  the  agents  of  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  the  last 
named  corporation  is  not  the  superior  of  the  laborers  in  the 
employment  of  the  said  trustees,  and  is  not  responsible  for  the 
negligent  acts  or  omissions  of  such  laborers.  (Laws  of  1867, 
Chap.  399,  p.  948 ;  Laws  of  1874,  Chap.  601 ;  Laws  of  1875, 
Chap.  300.)  The  legislature  has  power  thus  to  establish  new 
civil  divisions  for  special  purposes,  and  to  define  the  duties  and 
obligations  of  the  officers  of  such  divisions.  (People  v. 
Draper,  15  N.  Y.  532;  Met.  Bd.  Health  v.  Heister,  37  id. 
667;  People  ex  rd.  Muttin  v.  Sheperd,  36  id.  285.)  The 
defendants  do  not  bear  such  a  relation  to  the  negligent  laborer 
as  to  become  liable  for  his  act  or  omission,  under  the  principle 
respondeat  superior.  (Maximillian  v.  Mayor,  etc.,  62  N.  Y. 
163 ;  Pack  v.  Mayor,  etc.,  8  id.  222 ;  2  Dillon  on  Corp.  §  974 ; 
Mayor  v.  Batleiy,  2  Den.  433,  437 ;  Walcott  v.  Swampscott, 
1  Allen,  101 ;   White  v.  PhiUipston,  10  Mete.  108 ;  Hafford  v. 
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Bedford,  16  Gray,  297;  Iiiggs  v.  Foote,  4  Allen,  195,  197;. 
Buttrick  v.  Lovxll,  1  id.  172 ;  Kimball  v.  Boston,  id.  417 ; 
Child  v.  Boston,  4  id.  41,  52 ;  Morrison  v.  Lawrence,  98 
Mass.  219 ;  Russell  v.  Mayor,  etc.,  2  Den.  481 ;  Fisher  v. 
Boston,  104  Mass.  87 ;  Ham  v.  Mayor,  etc.,  70  K  Y.  459 ; 
N.  Y.  &  B.  S.  M.  Go.  v.  Brooklyn,  71  id.  580.  The  defend- 
ants are  not  liable  for  the  negligence  of  the  trustees  or  of  their 
employes.  (Martin  v.  Mayor,  etc.,  1  Hill,  545 ;  Lorittard  v. 
Town  of  Monroe,  11  N.  Y.  392,  396 ;  Bk  of  Comm.  v. 
Mayor,  etc.,  43  id.  184 ;  Atwater  v.  Baltimore,  31  Md.  462 ; 
Hafford  v.  City  of  N.  Bedford,  82  Mass.  297 ;  Fisher  v. 
Boston,  104  id.  87 ;  Walcott  v.  Swampscott,  83  id.  101 ;  Butt- 
rick  v.  Lowell,  id.  172 ;  Terry  v.  Mayor,  etc.,  8  Bosw.  504 ;. 
Russell  v.  Mayor,  etc.,  2  Den.  473, 481 ;  Maximilian  v.  Mayor, 
etc.,  62  K  Y.  162, 169 ;  Nam  v.  Mayor,  etc.,  70  id.  461 ;  Eeiser 
v.  Mayor,  etc.,  104  id.  71 ;  Tone  v.  Mayor,  etc.,  70  id.  157.) 
If  it  be  conceded  that  the  trustees  are  agents  of  the  two  cities, 
yet  the  municipal  corporation  is  not  fyeld  liable  in  damages  for 
the  negligent  act  of  a  person  employed  by  them,  because  the 
duties  imposed  by  the  statutes  in  relation  to  the  bridge 
are  of  a  governmental  or  public  character  imposed  for 
the  public,  or  general  (not  corp6rate)  benefit.  (1  Dillon 
on  Mun.  Corp.  [3d  ed.]  88,  §  66;  2  id.  968;  Bailey  v. 
Mayor,  etc.,  3  Hill,  531 ;  2  Denio,  433,  446 ;  OMeara  v. 
Mayor,  etc.,  1  Daly,  425 ;  Richmond  v.  Long,  17  Gratt.  375 ; 
Sherboum  v.  Yu&a,  21*  Cal.  113 ;  Oliver  v.  Worcester,  102 
Mass.  489,  499 ;  Detroit  v.  Corey,  9  Mich.  165 ;  Bigelow  v. 
Randolph,  14  Gray,  544 ;  Eastman  v.  Meredith,  36  N.  H. 
284 ;  Murphy  v.  Com'rs,  28  N.  Y.  142 ;  Story  on  Agency, 
§  319;  Whitfield  v.  Lord  de  Spencer,  Oowp.  343.)  No 
liability  falls  on  the  city  for  malfeasance  of  such  a  duty  as  is 
imposed  in  the  case.  {Russell  v.  Mayor,  etc.,  2  Den.  461 ; 
Lorittard  v.  Monroe,  11  N.  Y.  392 ;  Ham  v.  Mayor,  etc.,  70 
id.  459 ;  Maximilian  v.  Mayor,  etc.,  62  id.  162,  164 ;  Smyth 
v.  Rochester,  76  id.  506 ;  N.  Y.  &  B.  S.  M.  Co.  v.  Brooklyn, 
71  id.  580;  McKay  v.  Buffalo,  9  Hun,  401 ;  74  N.  Y.  610; 
Donovan  v.  Bd  Edn.  85  id.  117 ;  Morey  v.  Town  ofNewfane, 
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8  Barb.  654 ;  Ensign  v.  Supervisors,  25  Hun,  20 ;  JT.  T.  <& 
B.  S.  M.  Co.  v.  Brooklyn,  71  N.  Y.  583.) 

Charles  J.  Patterson  for  respondent.  A  public  officer  who 
cannot  be  controlled  in  the  performance  of  his  duty  or  dis- 
charged by  the  municipality  is  often  its  agent,  so  that  it  must 
answer  for  wrongs  committed  by  him  or  his  subordinates. 
{Ehrgott  v.  Mayor,  etc.,  96  N.  Y.  264 ;  Barnes  v.  Columbia, 
91  U.  S.  540 ;  76  N.  Y.  475.)  Assuming  that  the  trustees  are 
the  agents  of  the  cities,  th^rcase  is  the  same  as  though  the 
latter  engaged  directly  in  the  work,  and  they  would  be  liable 
for  the  cause  of  action  stated  in  the  complaint.  (Bailey  v. 
Mayor,  etc.,  3  Hill,  531 ;  2  Den.  433 ;  Mersey  Docks  v.  Oibbs, 
11  H.  of  L.  686 ;  Scott  v.  Manchester,  2E&K  204 ;  Childs 
v.  Boston,  4  Allen,  41 ;  Hand  v.  Brookline,  126  Mass.  324.) 

Eabl,  J.  The  following  is  a  copy  of  the  plaintiffs  complaint 
in  the  action : 

"That  now,  and  at  all  times  hereinafter  mentioned,  the 
defendants  were,  and  each  of  them  was,  a  domestic  municipal 
corporation,  duly  incorporated  under  the  laws  of  this  State, 
for  the  municipal  government  of  the  cities  of  New  York  and 
Brooklyn,  in  this  State,  respectively. 

That,  on  the  12th  day*  of  May,  1883,  said  defendants 
were  engaged  in  the  construction  of  a  work  known  as  the 
New  York  and  Brooklyn  Bridge,  through  their  agents  and 
officers  who  were  known  as  the  trustees  of  the  said  New  York 
and  Brooklyn  Bridge,  which  said  bridge  was  intended  to  and 
-did  span  the  waters  of  the  East  river,  and  connect  the  two 
cities  aforesaid. 

Said  defendants,  acting  through  the  said  trustees  as 
their  agents,  as  aforesaid,  employed  a  certain  laborer  to  labor 
for  them  in  the  construction  of  the  said  bridge,  and  while  said 
laborer  was  so  doing,  and  acting  within  the  scope  of  his 
employment  for  said  defendants,  he  carelessly  and  negligently 
let  fall  from  the  said  bridge  a  heavy  plank  of  wood,  which, 
being  allowed  to  fall  as  aforesaid,  struck  the  plaintiff  upon  the 
foot  as  he  was  passing  over  Water  street,  a  public  highway  in 
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the  city  of  New  York,  beneath  said  bridge,  whereby  the  bones 
of  his  foot  were  broken,  and  it  was  otherwise  severally  injured 
and  bruised,  and  he  was  made  ill  and  lame  and  prevented  from 
attending  to  his  business,  to  his  damage  in  the  sum  of  $10,000, 
all  of  which  happened  without  fault  or  neglect  on  the 
plaintiffs  part. 

At  least  thirty  days  before  the  commencement  of  this 
action  the  claim  of  the  plaintiff  upon  which  this  action  is 
founded  was  presented  to  the  comptroller  of  the  city  of  New 
York,  and  also  to  the  chief  fiscal  officer  of  the  city  of  Brooklyn, 
separately,  in  writing,  and  duly  verified,  and  each  of  said  officers 
have  neglected  and  refused  to  make  an  adjustment  or  payment 
thereof  for  more  than  thirty  days  after  such  presentment. 

Wherefore,  said  plaintiff  demands  judgment  against  the 
defendant  for  $10,000,  and  the  cost  of  this  action." 

To  this  complaint  the  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York  demurred,  on  the  ground  that  it  appears 
upon  the  face  of  the  complaint  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  issue  of  law 
formed  by  the  demurrer  was  brought  to  argument  at  a  Special 
Term  of  the  Supreme  Court  and  the  demurrer  was  overruled, 
and  an  interlocutory  judgment  was  ordered  for  the  plaintiff, 
The  Mayor,  etc.  of  New  York  then  appealed  to  the  General 
Term  and  there  the  order  was  affirmed,  and  this  appeal  was 
then  brought.  The  contention  of  the  appellants  is  that  the 
trustees  of  the  New  York  and  Brooklyn  Bridge  are  not  the 
agents  of  the  city  of  New  York,  and  that  the  city,  therefore, 
is  not  the  superior  of  the  laborers  in  the  employment  of  the 
trustees,  and  not  responsible  for  their  negligent  acts  and 
omissions. 

The  New  York  and  Brooklyn  Bridge  was  constructed  under 
the  acts,  chapter  399  of  the  Laws  of  1867,  chapter  601  of  the 
Laws  of  1874,  and  chapter  300  of  the  Laws  of  1875.  In 
section  1  of  the  latter  act  it  was  provided  that  the  bridge 
should  be  completed  and  managed  "  for  and  on  behalf  of  the 
cities  of  New  York  and  Brooklyn  as  a  consolidated  district  for 
that  purpose."    As  was  said  by  us  in  People  ex  rd.  Murphy  v. 
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KeWy  (76  N.  Y.,  475,  489),  it  is  not  perceived  for  what  purpose 
the  language  "as  a  consolidated  district"  found  in  the  act  of 
1875  was  inserted.  It  certainly  has  no  bearing  upon  this 
discussion  and  adds  nothing  to  the  force  of  the  other  language 
used.  The  bridge  was  to  be  completed  and  managed  on  behalf 
of  the  two  cities  jointly.  Section  3  of  the  same  act  provide* 
that  the  bridge  "  shall  be  a  public  work  to  be  constructed  by 
the  two  cities."  The  two  cities  in  the  proportions  mentioned 
in  the  act  were  to  furnish  all  the  funds  for  the  construction  of 
the  bridge.  The  trustees  of  the  bridge  were  to  be  appointed 
by  the  city  officials  of  the  two  cities.  All  the  real  estate 
purchased  by  the  trustees  was  to  belong  to  the  two  cities  jointly,, 
and  the  bridge  and  all  its  appurtenances,  and  all  the  property 
connected  with  it  was  to  belong  absolutely  to  the  two  cities  in 
shares  to  each  of  the  cities  equal  to  the  amount  paid  by  them 
for  the  construction  of  the  bridge  and  for  the  land  and 
appurtenances  thereof.  All  the  revenues  of  the  bridge  were 
to  belong  to  the  two  cities  and  were  to  be  used  for  the  payment 
of  the  indebtedness  created  by  the  cities  for  its  construction. 
As  the  bridge  is  the  property  of  the  two  cities,  any  revenue 
derived  therefrom,  after  the  payment  of  debts  created  for  the 
construction  thereof,  would  go  into  the  treasuries  of  the  two 
cities.  So  in  every  sense  and  in  every  view  the  bridge  was 
constructed  and  is  managed  for  the  two  cities,  and  the  trustees 
appointed  by  the  city  officials  represent  the  two  cities  as  their 
agents.  Hence  they  and  the  persons  employed  by  them  are 
the  agents  and  servants  of  the  cities  for  whose  careless  and 
negligent  acts  they  are  liable.  (Ehrgotb  v.  Mayor,  etc.,  96 
N.  Y.  264.)  This  conclusion  we  think  is  rendered  necessary 
by  our  prior  decisions  in  the  case  of  the  People  ex  ret.  Murphy 
v.  Kelly  (supra),  and  in  the  case  of  this  plaintiff  for  this 
same  accident  against  the  trustees  of  the  New  York  and 
Brooklyn  Bridge  (96  K  Y.  427). 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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The  People  ex  reL  Fisx  "Wallace,  Respondent,  v.  Thomas 
C.  Abbott  et  aL,  Trustees,  etc.,  Appellants. 

A  Judgment  recovered  against  the  trustees  of  a  school  district,  upon  a 
contract  entered  into  by  them  on  behalf  of  the  district,  binds  them  indi- 
vidually, and  may  be  collected  by  execution  out  of  their  individual 
property.  (Code  Civ.  Pro.  §§  1927,  1929,  1981;  Laws  of  1864,  Chap. 
555,  Tit.  18,  §§  6-11.) 

Where  the  action  is  defended,  without  any  resolution  of  a  district  meeting, 
no  obligation  rests  upon  the  district  to  indemnify  the  trustees  for  costs, 
charges  and  expenses  until  a  district  meeting  shall  have  found  in  favor 
of  the  claim  and  voted  that  a  tax  be  assessed  and  collected  for  its  pay- 
ment, or  unless,  on  appeal  from  a  refusal  of  the  meeting  to  vote  a  tax,  it 
:  shall  be  decided  that  the  account  in  whole  or  in  part  ought  justly  to  be 
charged  upon  the  district. 

Where,  therefore,  an  action  was  brought  against  school  trustees  to  recover 
the  salary  of  a  teacher,  which  was  defended  by  them  without  direction  or 
instruction  of  a  district  meeting,  and  judgment  was  recovered  against 
them,  which  was  affirmed  on  appeal,  held,  that,  in  the  absence  of  any 
action  on  the  part  of  the  district  at  any  district  meeting,  or  application  by 
the  trustees  to  the  county  judge  to  have  the  costs  and  expenses  allowed, 
a  writ  of  mandamus  was  improperly  issued  directing  the  trustees  to  forth- 
with pay  the  costs  embraced  in  the  judgment,  or  deliver  to  the  plaintiff 
in  the  action  an  order  on  the  collector  of  the  school  district  for  the 
amount  thereof. 

(Argued  October  4, 1887;  decided  October  18, 1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  July  1,  1887, 
which  affirmed  an  order  of  Special  Term  directing  the  issuing 
of  a  peremptory  writ  of  mandamus  directed  to  defendants,  as 
trustees  of  school  district  No.  6,  of  the  town  of  Gravesend, 
commanding  them  forthwith  to  pay  to  the  petitioner  or  his 
attorney  the  costs  included  in  a  judgment  obtained  against 
them  by  the  petitioner  in  an  action  brought  by  him  to  recover 
his  salary,  as  a  teacher,  under  a  contract  between  him  and  said 
trustees,  also  costs  on  appeal  from  the  judgment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion 

T.  C.  Cronin  for  appellants.    The  ordinary  and  usual  ways 
for  the  collection  of  damages  should  be  resorted  to,  and  not 
SicKBLfl— Vol.  LXTT.       29 
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the  extraordinary  and  forbidden  ways  urged  upon  the  court 
in  this  special  proceeding.  (People  v.  Coffin,  7  Hun,  608 ; 
People  v.  Bd.  of  Apportionment,  64  N.  Y.  627 ;  People  v. 
Campbell,  72  id.,  496 ;  People  v.  Bowling,  55  Barb.  197 ;  Clark 
v.  Miller,  54  N.  Y.  528.)  The  law  of  the  State  should  be  fol- 
lowed and  the  collection  made  of  the  trustees  as  provided  by 
law.  (Code,  §§  1931,  3244.)  Legal  remedies  for  the  recovery 
of  the  damages  must  be  taken,  and  no  mandamus  will  lie 
where  the  remedy  is  complete  on  the  judgment  for  damages. 
(People  v.  Green,  5  W.  Dig.  44;  Code,  §  1931.)  The  cer- 
tificate of  the  cojinty  judge,  under  date  of  April  1,  1886, 
controls  on  the  question  of  costs,  and  no  costs  of  any  kind, 
made  and  ordered  by  any  court  at  any  time,  in  any  stage  of 
the  case,  can,  under  said  certificate,  be  recovered  of  the 
defendants  as  public  officers.  (Clark  v.  Tunnidiff,  38  N.  Y. 
58 ;  People  v.  EcJder,  19  Hun,  609.)  The  compulsory  juris- 
diction of  the  State  superintendent  of  public  instruction  is 
complete  by  statutory  requirements,  and  absolute  and  without 
official  excuse  by  the  superintendent.  (Act  of  1864,  Con- 
solidated, Code  Public  Instruction,  74,  §  7 ;  Laws  of  1878, 
Chap.  174.) 

Tunis  O.  Bergen  for  respondent.  The  refusal  of  the  trus- 
tees to  pay  Wallace  damages  for  a  breach  of  implied  contract 
would  not  support  an  appeal  to  the  superintendent.  (Laws  of 
1864,  Chap.  555,  Tit.  12 ;  R.  S.  [7th  ed.]  1186,  §  1,  subds.  1,  4 ; 
Code  Public  Instruction  [ed.  1879],  523,  374;  People  v. 
EcUer,  19  Hun,  609.) 

Andrews,  J.  The  relator  has  mistaken  his  remedy.  A 
judgment  for  costs  recovered  against  the  trustees  of  a 
school  district  in  their  official  character  binds  the 
trustees  individually,  and  may  be  collected  by  execution  out 
of  their  individual  property.  (Code  Civ.  Pro.  §§  1927,  1929,  x 
1931.)  It  was  the  same  under  the  Revised  Statutes  (2  R 
S.  476,  §  108.)  It  is  not  a  judgment  against  the  school 
district,  but  it  may,  under  some  circumstances,  constitute  a 
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district  charge,  to  be  paid  by  a  tax  on  the  district.  The 
subject  is  now  regulated  by  the  statute  (Chap.  555  of  the 
Laws  of  1864,  Tit  13,  §§  6-11.)  It  will  appear  by  refer- 
ence  to  those  sections  that  where  the  action  is  brought  or 
defended  by  the  trustees  of  a  school  district  by  instruction  of 
a  district  meeting,  the  costs  and  expenses  incurred  by  the 
trustees  and  all  costs  and  damages  adjudged  against  them  in 
the  action,  is  made  a  district  charge  which  "  shall  be  levied  by 
tax."  (§  7.)  Where  the  action  is  brought  or  defended  without 
any  resolution  of  a  district  meeting,  no  obligation  rests  upon  the 
district  to  indemnify  the  trustees  for  costs,  charges  or  expenses, 
until  a  district  meeting  shall  have  found  in  favor  of  the  claim 
and  voted  that  a  tax  be  assessed  and  collected  for  its  payment, 
or  unless  on  appeal  to  the  county  judge  from  the  refusal  of 
the  district  meeting  to  vote  a  tax,  it  shall  be  decided  that  the 
account  in  whole  or  in  part  ought  justly  to  be  charged  on  the 
district  (§§  8,  9, 10.)  The  relator  brought  an  action  against 
the  trustees  of  school  district  No.  6,  town  of  Gravesend,  to 
recover  the  unpaid  part  of  a  year's  salary,  under  an  alleged  con- 
tract of  employment  for  that  period  made  between  him  and  the 
trustees.  The  trustees  in  their  answer  put  in  issue  the  alleged 
contract.  The  relator  recovered  judgment  in  the  action  for 
$748.97  damages  and  costs,  the  costs  in  the  judgment  constitut- 
ing about  one-half  the  amount.  There  was  so  far  as  appears  no 
direction  or  instruction  of  a  district  meeting  that  the  trustees 
should  defend  the  action,  nor  has  the  district  in  any  way  assumed 
any  liability  for  the  costs  embraced  in  the  judgment,  nor  has  any 
application  been  made  by  the  trustees  to  the  inhabitants  of  the 
district  to  have  the  costs  and  expenses  audited  or  allowed.  The 
relator  seeks  to  enforce  by  mandamus  the  payment  of  the  costs 
in  the  judgment,  out  of  funds  of  the  district  in  the  hands  of,  or 
under  the  control  of  the  trustees.  They  have  offered  and  stand 
ready  to  pay  the  damages  awarded  in  the  judgment  It  is 
clear  that  the  school  district  cannot,  under  the  circumstances 
disclosed,  be  compelled  to  pay  the  costs  awarded  against  the 
trustees.     The  relator  has  a  personal  judgment  therefor,  against 
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the  individual  trustees,  and  the  papers  show  that  he  has  issued 
execution  thereon,  but  whether  it  has  been  returned  does  not 
appear.  It  is  unnecessary  to  determine  whether  the  relator  is 
entitled  to  retain  his  judgment  for  costs,  in  view  of  the  certificate 
granted  by  the  judge  after  the  costs  had  been  taxed  and  the 
judgment  entered.  But  to  enforce  the  payment  of  the  costs 
out  of  the  funds  of  the  district,  would  subject  the  district  to  a 
claim  for  which,  as  the  case  stands,  it  is  in  no  way  liable. 
The  scheme  of  the  statute  is  to  make  the  trustees  of  school 
districts  individually  liable  upon  contracts  entered  into  in 
behalf  of  the  district.  For  the  purpose  of  the  remedy  by 
action  they  are  treated  as  the  individual  contracts  of  the  trustees. 
The  district  in  certain  cases  is  bound  to  indemnify  the  trustees. 
But  the  district  owes  no  duty  either  to  the  trustees  or  to  the 
other  party  to  the  litigation,  to  pay  the  costs  of  a  litigation 
undertaken  or  carried  on  without  its  direction,  until  they  shall 
have  been  audited  and  allowed  in  the  manner  pointed  out  by 
the  statute. 

The  order  of  the  Special  and  General  Terms  should  therefore 
be  reversed,  and  the  proceeding  dismissed. 

All  concur. 

Ordered  accordingly. 


jot  228  Bkrtha  Laubheim,  Appellant,  v.  De  Konixglyke  Nedeb 
—  landsche  Stoomboot  Maatschappy,  Respondent. 

As  to  whether,  in  the  absence  of  a  statutory  requirement,  a  steamship  com- 
pany owes  a  duty  to  its  passengers  to  provide  a  surgeon  to  care  for  them  in 
case  of  sickness  or  accident,  or  as  to  whether  having  voluntarily  assumed 
that  duty  its  position  becomes  identical  with  that  of  a  carrier  upon  whom 
the  duty  is  imposed  by  law,  quaere 

Where  by  law  or  by  choice  the  company  has  become  bound  to  furnish  such 
an  officer,  reasonable  care  and  diligence  in  the  selection  of  a  person 
reasonably  competent  is  all  that  is  required,  and  it  is  liable  only  for  a 
neglect  of  that  duty.  It  is  not  compelled  to  select  and  employ  the 
highest  skill  and  longest  experience. 
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Accordingly  held,  that  in  the  absence  of  evidence  of  any  carelessness  or 
negligence  on  the  part  of  a  steamship  company  in  its  selection  of  a 
surgeon  for  one  of  its  steamships,  it  was  not  liable  for  the  negligence  of 
the  surgeon.* 

(Argued  October  5,  1887;  decided  October  18, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
March  5,  1885,  which  affirmed  a  judgment  in  favor  of  defend- 
ant entered  upon  an  order  dismissing  the  complaint  on  trial 
(Reported  below,  19  J.  &  S.  467.) 

This  action  was  brought  to  recover  damages  for  injuries 
caused  by  alleged  negligence. 

The  plaintiff,  in  August,  1885,  was  a  steerage  passenger  on  one 
of  the  steamships  belonging  to  defendant,  plying  between  Rotter- 
dam and  New  York.  When  at  sea  she  fell  on  the  deck  of  the 
vessel  and  fractured  the  knee-cap  of  one  knee.  She  was  taken 
in  charge  by  the  ship  surgeon  and,  as  was  claimed,  was  treated 
so  unskillf ully  and  negligently  that  after  she  landed  it  became 
necessary  to  amputate  the  leg.  It  was  proved  that  the  ship 
surgeon  had  been  on  the  defendant's  steamboats  for  several 
years,  and  for  his  services  received  a  salary  from  the  defendant 
annually  and  a  certain  sum  for  each  passenger  carried. 

A.  Blumen8tid  for  appellant. 

8.  W.  JRosendale  for  respondent.  The  defendant  in  any 
event  could  only  be  held  liable  for  negligence  in  knowingly 
selecting  or  retaining  an  incompetent  surgeon.  (A.  L.  J.,  178, 
179 ;  Loftua  v.  U.  F.  Co.,  84  N.  Y.  455 ;  EubbeU  v.  Yonkers, 
104  id.  434-9 ;  S.  &  Eedf.  on  Neg.  §  280 ;  HiUis  v.  C,  R.  L 
d  P.  R.  R.  Co.,  36  A.  L.  J.  196 ;  20  Am.  L.  Eev.  635,  641, 
643 ;  Secord  v.  St.  P.  R.  R.  Co.,  18  Fed.  Rep.  221 ;  McDonald 
v.  Hospital,  120  Mass.  432-6 ;  Chapman  v.  E.  R.  Co.,  55  N.  Y. 
579.)  For  error  of  judgment  there  is  no  liability  on  the  part  of 
the  surgeon.    (S.  &  Redf  .  on  Neg.  §  440.)    The  presumption  is 

*  Nor*.  —The  injury  complained  of  in  this  case  occurred  prior  to  the  passage  of  the 
*ct  of  congress  of  August  8, 1882,  imposing  upon  steamboat  companies  the  duty  to  provide 
pfcjBteiant  or  surgeons. 
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always    in    favor    of    the    competency    of    the    physician. 
(McClelland's  Civ.  Malp.  295.) 

Finch,  J.  It  is  not  necessary  in  this  case  to  determine 
whether,  at  the  date  of  the  accident  to  the  plaintiff,  the  steam- 
ship company  owed  a  duty  to  its  passengers  to  provide  a  surgeon 
for  their  care  and  safety  in  the  emergency  of  sickness  or 
accident,  or  whether  having  voluntarily  assumed  that  duty  its 
position  became  identical  with  that  of  a  carrier  bound  by  law 
to  furnish  such  an  officer,  since  either  proposition  may  be 
granted  without  involving  error  in  the  judgment  rendered. 

If,  by  law  or  by  choice,  the  defendant  was  bound  to  provide 
a  surgeon  for  its  ships,  its  duty  to  the  passengers  was  to  select 
a  reasonably  competent  man  for  that  office,  and  it  is  liable  only 
for  a  neglect  of  that  duty.  (Chapman  v.  Erie  H.  Co., 
55  N.  Y.  579 ;  McDonald  v.  Hospital,  120  Mass.  432 ;  Secord 
v.  St.  Pant  R.  R.  Co.,  18  Fed.  Rep.  221.)  It  is  responsible 
solely  for  its  own  negligence  and  not  for  that  of  the  surgeon 
employed.  In  performing  such  duty  it  is  bound  only  to  the 
exercise  of  reasonable  care  and  diligence  and  is  not  compelled 
to  select  and  employ  the  highest  skill  and  longest  experience. 

There  was  no  evidence  in  this  case  that  the  defendant  was 
careless  or  negligent  in  its  choice.  The  surgeon  selected  had 
been  upon  the  Rotterdam  line  for  three  years,  and  6o  far  as 
appears,  was  reasonably  competent  for  his  duty.  If  in  plain- 
tiff's case  he  erred  in  his  treatment  it  does  not  prove  that  he 
was  incompetent,  or  that  it  was  negligence  to  appoint  him. 
This  case  shows  that  one  doctor,  of  high  reputation,  may  deem 
it  unwise  ever  to  wire  a  broken  knee-cap,  while  another  of 
equal  ability  thought  it  prudent  to  try  the  experiment.  The 
experts,  called  for  the  plaintiff,  decline  to  say  that  the  ship's  doc- 
tor subjected  the  injury  to  bad  treatment,  taking  into  view  the 
inconveniences  of  a  tossing  ship  and  the  impossibility  of  giving 
absolute  rest  to  the  limb.  This  branch  of  the  plaintiff's  case  failed 
and  the  trial  court  was  justified  in  a  dismissal  of  the  complaint. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Isaac  R.'  Phakis,  Appellant,  v.  R.  Nelson  Gere,  Respondent        l1-^7  Mi 

To  give  this  court  jurisdiction  to  review  a  decision  of  the  General  Term, 
reversing  a  judgment  and  granting  a  new  trial  in  an  action  tried  by  a 
jury,  the  General  Term  order  must  show  the  facts  conferring  the  juris- 
diction. It  is  sufficient  to  render  a  consideration  of  the  appeal  impossi- 
ble that  the  General  Term  may  have  reversed  upon  a  question  of  fact. 

The  record  on  appeal  from  such  an  order  contained  a  recital,  immediately 
following  the  statement  of  rendition  of  the  verdict,  that  "  the  court  there- 
upon denied  the  motion  of  the  defendant  for  a  new  trial  upon  the  minutes." 
Following  this  was  a  formal  order  stating  the  making  of  a  motion  for  a 
new  trial  on  the  minutes,  and  that  "  said  motion  be  and  the  same  is  hereby 
denied."  Then  followed  an  order  of  the  General  Term,  which  recited  an 
appeal  from  the  order  denying  the  motion  for  a  new  trial,  and  from  judg- 
ment, and  reversed  both  the  order  and  the  judgment  and  granted  a  new 
trial.  The  case  also  disclosed  that  there  were  disputed  questions  of  fact. 
On  appeal  from  the  General  Term  order,  held,  that  said  court  had 
jurisdiction  of  the  questions  of  fact,  and  it  was  to  be  assumed  that  its 
order  was  based  upon  some  one  of  the  grounds  mentioned  in  the  pro- 
vision of  the  Code  of  Civil  Procedure  (§  999),  in  reference  to  motions  for 
new  trial  on  the  minutes,  and  as  it  could  not  be  said  that  the  reversal  was 
not  upon  a  question  of  fact  the  order  was  not  reviewable  here. 

It  teems,  an  order  denying  a  motion  for  a  new  trial  made  on  the  minutes 
should  state  the  grounds  on  which  the  motion  was  made.  If  it  does  not 
the  General  Term  may  affirm  or  refuse  to  hear  an  appeal  therefrom 
until  the  order  is  corrected  by  stating  the  question  passed  upon  by  the 
trial  court. 

The  General  Term,  however,  may  entertain  such  an  appeal;  and  where  it 
does,  and  the  questions  are  argued  and  submitted  to  it,  and  it  reverses  the 
order  and  grants  a  new  trial,  it  must  be  assumed  its  decision  was  based 
on  some  one  of  the  grounds  embraced  in  said  provision  ;  and  where  the 
case  presents  disputed  questions  of  fact,  it  may  not  be  said  that  the  reversal 
was  not  on  such  a  question. 

(Argued  October  12,  1887;  decided  October  18,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  May  15,  1885, 
which  reversed  a  judgment  in  favor  of  plaintiff  herein,  and 
reversed  an  order  denying  a  motion  for  a  new  trial,  and  ordered 
a  new  trial. 

The  facts  appear  sufficiently  in  the  opinion. 
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Louis  Marshall  for  appellant.  This  appeal  brings  up  for 
review  these  judgments  only,  and  not  the  order  denying  the 
motion  for  a  new  trial,  as  no  jurisdiction  was  conferred  upon 
the  General  Term  to  review  thrit  order.  (People  v.  Fowler, 
55  N.  Y.  675 ;  Batterman  v.  Finn,  40  id.  340 ;  In  re  Larson, 
96  idL  381 ;  Fiester  v.  Sheppard,  92  id.  251 ;  Wright  v.  Hunter >, 
46  id.  309;  Thurber  v.  Harlem  Bdg.  Co.,  60  id.  326;  Boos 
v.  W.  Mut.  L.  Lis.  Co.,  64  id.  236 ;  Third  Ave.  12. 12.  Co.  v. 
Ebling,  100  id.  98 ;  Whitehead  v.  Kennedy,  69  id.  462 ;  Tinson 
v.Welch,  51  id.  244;  87  id.  110;  NewhaUv.  ApjkeUm,  46 
N.  Y.  Supr.  Ct.  6;  Argatt  v.  Jacobs,  56  How.  Pr.  167;  21 
Hun,  114;  De  Luce  v.  KeUy,  5  K  Y.  W.  Dig.  32;  75  N.  Y. 
608;  Cook  v.Leonard,  111$.  Y.  W.Dig.  575;  Gray  v.  Float- 
ing El.  Co.,  13  id.  140 ;  Hinman  v.  StillweU,  34  Hun,  178 ; 
CoaJdy  v%  Mahar,  36  id.  157 ;  Alfaro  v.  Davidson,  7  J.  &  S. 
463,  466 ;  8  id.  39 ;  McAleer  v.  Corning,  17  id.  522 ;  Dodge 
v.  Mann,  85  N.  Y.  643.)  This  court  has  jurisdiction  to  review 
the  questions  of  law  because  the  General  Term  had  not  the 
power  to  review  the  questions  of  fact.  {Sands  v.  Crook,-  46 
N.  Y.  564;  Wright  v.  Hunter,  id.  412;  Dickson  v.  B.  <& 
Seventh  Ave.  It.  12.  Co.,  47  id.  507 ;  Courtney  v.  Baker,  60 
id.  1 ;  Harris  v.  Burdett,  73  id.  136 ;  Snebly  v.  Conner,  78  id. 
218;  Bronk  v.  N.  Y.  A  JV.  II.  12.  R.  Co.,  95  id.  656;  De 
Luce  v.  Kelly,  75  id.  608 ;  Dodge  v.  Mann,  85  id.  643  ;  Tin- 
eon  v.  Welch,  51  id.  244;  Hinman  v.  StiUweU,  34  Hun,  178.) 

George  F.  Comstock  for  respondent. 

Eakl  J.  There  were  several  questions  of  fact  litigated 
upon  the  trial  of  this  action  and  submitted  to  the  jury,  and 
they  rendered  a  verdict  in  favor  of  the  plaintiff.  The  defend- 
ant made  a  motion  for  a  new  trial  upon  the  minutes  of  the 
trial  judge,  which  was  denied.  Subsequently  a  judgment  was 
entered  upon  the  verdict,  and  then  the  defendant  appealed 
from  the  order  denying  the  motion  for  a  new  trial  and  from 
the  judgment  to  the  General  Term,  where  both  the  order  and 
judgment  were  reversed  and  a  new  trial  was  granted.  The 
plaintiff  then  appealed  to  this  court  giving  the  usual  stipulation. 
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It  is  conceded  by  the  learned  counsel  for  the  appellant  that 
this  court  has  no  jurisdiction  to  hear  this  appeal  provided  the 
General  Term  may  have  granted  a  new  trial  upon  a  question 
of  fact,  and  so  we  have  frequently  held.  (  Wright  v.  Hunter, 
46  N.  Y.409,  412;  Harris  v.  Burdett,  73  id.  136,' and  other 
cases.)  But  he  claims  that  this  case  was  not  so  before  the 
General  Term,  that  it  could  reverse  the  order  and  judgment 
upon  a  question  of  fact,  and  in  this  we  are  constrained  to 
differ  with  hfrn. 

Section  999  of  the  Code  of  Civil  Procedure  provides  that 
the  judge  presiding  at  the  trial  by  a  jury,  may,  in  his  dis- 
cretion, entertain  a  motion  made  upon  his  minutes  at  the  same 
term  to  set  aside  the  verdict  and  grant  a  new  trial  upon  excep- 
tions, or  because  the  verdict  is  for  excessive  or  insufficient 
damages  or  otherwise  contrary  to  the  evidence  or  contrary  to 
law.  It  is  not  required  that  written  notice  of  the  motion  for 
a  new  trial  upon  the  judge's  minutes  should  be  given.  It  may 
be  brought  on  immediately  after  the  rendition  of  the  verdict 
without  any  previous  notice.  But  it  can  be  based  only  upon 
one  of  the  grounds  mentioned  in  the  section,  and  must  be 
heard  upon  the  minutes  only.  In  the  argument  of  the  motion 
the  ground  upon  which  it  is  based  will  necessarily  be  disclosed 
and  the  order  entered  upon  the  motion  should,  with  propriety, 
always  state  the  ground  or  grounds  upon  which  the  motion 
was  made.  If  it  do  not,  and  the  order  be  one  denying  a 
motion  for  a  new  trial  and  an  appeal  be  taken  therefrom  to 
the  General  Term,  it  would  usually  be  impossible  for  the 
appellate  court  to  know  upon  what  ground  the  motion  for  a 
new  trial  was  based  and  what  questions  were  before  the  trial 
judge  for  consideration.  For  aught  that  appears  in  such  a 
case  the  motion  may  have  been  upon  an  untenable  ground, 
and  hence  the  General  Term  could  with  propriety  refuse  to 
hear  such  an  appeal,  certainly,  unless  all  the  grounds  for  a 
new  trial  mentioned  in  section  999  existed,  which  would  be 
very  unusual.  It  could  affirm  such  an  order  appealed  from,  or 
refuse  to  hear  the  appeal  until  the  order  should  be  corrected 
by  stating  the  question  passed  upon  by  the  trial  judge.  But 
Siokbls  —Vol.  LXIL      30 
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we  do  not  perceive  why  the  General  Term  may  not  enter- 
tain such  an  appeal,  and  when  it  does  and  the  questions  are 
argued  ana  submitted  to  it  for  determination,  and  it  reverses 
the  order  and  grants  a  new  trial,  then  a  different  state  of 
things  exists.  In  such  case  it  must  be  assumed  that  its  order 
was  based  upon  some  one  of  the  grounds  mentioned  in  the 
section  referred  to,  and  where  the  case  presented  disputed 
questions  of  fact,  it  cannot  be  said  that  the  reversal  was  not 
upon  a  question  of  fact.  Hence  upon  an  appeal  from  such  an 
order  to  this  court,  as  the  reversal  may  have  been  upon  a 
question  of  fact,  there  is  nothing  for  us  to  review. 

Now  what  appears  in  this  record  ?  First,  there  is  a  recital 
immediately  after  the  rendition  of  the  verdict  that  "  the  court 
thereafter  denied  the  motion  of  the  defendant  for  a  new  trial 
upon  the  minutes,''  and  then  a  formal  order  denying  the 
motion  appears  to  have  been  entered  in  these  words,  "  a  motion 
being  made  at  this  term  of  court  by  and  on  behalf  of  the 
defendant  in  this  action  for  a  new  trial  thereof,  upon  the 
minutes,  now,  after  hearing  George  N.  Kennedy,  Esq.,  of 
counsel  for  defendant  in  behalf  of  said  motion,  and  W.  P. 
Goodelle,  Esq.,  and  Louis  Marshall,  Esq.,  in  opposition  thereto, 
and  after  due  deliberation  had  thereon,  it  is  ordered  that  said 
motion  be  and  the  same  is  hereby  in  all  tilings  denied." 
It  thus  appears  that  the  motion  was  made  to  the  court  and 
formally  argued,  and  after  due  deliberation  had  thereon  was 
denied.  It  must  be  assumed  that  it  was  argued  upon  the 
merits,  and,  as  the  motion  for  a  new  trial  was  made  upon  the 
minutes,  that  it  was  based  upon  some  one  of  the  grounds 
mentioned  in  section  999.  From  that  order  the  defendant 
appealed  to  the  General  Term.  Subsequently  judgment  was 
entered,  and  then  defendant  also  appealed  from  the  judgment 
to  the  General  Term.  Then  there  is  the  order  of  the  General 
Term  which  recites  the  appeal  from  the  order  denying  the 
motion  for  a  new  trial  and  from  the  judgment,  and  that  they 
have  been  duly  brought  on  for  argument,  and  reverses  both 
the  order  and  the  judgment  and  grants  a  new  trial.  The 
General  Term  did  take  jurisdiction  of  the  appeal  from  the 
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order  of  the  trial  judge.  It  did  not  refuse  to  hear  the  appeal 
<  for  the  reason  that  the  order  did  not  state  upon  what  ground 
the  motion  for  a  new  trial  was  based.  It  heard  the  parties, 
and,  as  we  must  assume,  considered  the  case  and  decided  the 
appeal  upon  its  merits.  It  must  have  reversed  the  order  upon 
some  of  the  grounds  mentioned  in  section  999,  but  upon  which 
ground  it  is  impossible  from  this  record  to  determine.  It  is 
sufficient  to  render  it  impossible  for  us  to  consider  the  appeal 
that  the  General  Term  may  have  reversed  the  order  and  granted 
a  new  trial  upon  a  question  of  fact. 

If  the  case  was  so  disposed  of  at  the  General  Term  as  to 
give  this  court  jurisdiction  to  review  its  determination,  its 
order  should  show  the  facts  which  confer  the  jurisdiction,  and 
it  may  be  possible  for  the  appellant  yet  to  procure  the  order 
to  be  so  amended.  Our  order,  therefore,  is  that  this  appeal 
be  dismissed  with  costs,  that  the  new  trial  ordered  by  the 
General  Term  be  had,  unless  the  appellant  6hall  at  the  first 
General  Term  held  in  the  fourth  department,  procure  the  order 
of  reversal  to  to  be  so  amended  as  to  give  this  court  jurisdiction 
to  hear  the  appeal,  in  which  event  the  case  is  to  retain  its  place 
on  the  present  calendar  and  be  argued  at  a  time  to  be  agreed 
upon  by  counsel. 

All  concur  except  Rugkr,  Ch.  J.,  not  sitting. 

Ordered  accordingly. 


The  People  ex  rel.  John  MoMackin  et  al.,  Appellants,  v.  I  *W  ATy2^! 
The    Board    of  Police  of  the  City  of    New  York,  " 

Respondent. 

The  remedy  by  writ  of  mandamtu  may  only  be  resorted  to  where  a  clear 

legal  right  is  made  to  appear  and  there  is  no  other  adequate  or  legal 

means  to  obtain  it. 
When  asked  against  public  officers  to  compel  the  performance  of  an  alleged 

public  duty,  the  granting  or  refusing  of  the  writ  is  somewhat  a  matter 

of  discretion. 
The  relators,  claiming  to  represent  the  United  Labor  Party  of  the  city  of 

New  York,  which  party  they  allege  polled  more  than  fifty  thousand 
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votes  at  "  the  next  preceding  election/'  on  proof  that  the  board  of  police 
had  refused  to  appoint  inspectors  of  election  of  the  political  faith  and 
opinion  of  that  party  as  required  by  the  amendment  of  1887  (Chap.  490, 
Laws  of  1887),  of  the  consolidation  act,  applied  for  a  peremptory  writ  of 
mandamus  to  compel  such  appointment  which  was  denied.  The  record 
on  appeal  to  this  court  showed  that  two  other  organizations  claimed 
to  be  the  sole  and  proper  representatives  of  the  voters  who  deposited 
the  votes  in  question  and  that  they  were  entitled  to  the  additional 
inspectors.  Held,  that  the  writ  was  properly  denied;  that  in  the 
exercise  of  a  legal  and  proper  discretion,  upon  being  satisfied  from  the 
record  that  there  was  an  honest  dispute  as  to  material  facts  which  should 
be  determined,  the  court  was  justified  in  refusing  a  peremptory  writ, 
although  the  issues  were  in  a  strict  and  technical  construction  of  the 
papers  inartificially  or  loosely  made  up. 
An  alternative  writ  was  granted,  to  which  two  of  the  four  members  of  the 
board  made  a  return,  the  other  two  refusing  to  join  therein.  Held,  that 
the  return  was  properly  received  and  entertained;  that  the  court  would 
not  be  driven  into  issuing  a  peremptory  writ  to  guide  the  conduct  of 
public  officers  charged  with  a  public  duty  upon  any  narrow  construction 
of  a  return  to  its  alternative  writ,  where  from  all  the  papers  it  is  seen 
that  there  is  a  substantial  and  material  issue  of  fact. 

(Argued  October  17,  1887;  decided  October  26,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  10,"  1887,  which  overruled  a  demurrer  interposed 
by  the  relators  to  returns  made  to  an  alternative  writ  of  man- 
damus ;  also  appeal  from  said  order,  which,  in  addition 
to  directing  judgment,  denied  a  motion  to  strike  out  a  return 
made  by  two  members  of  the  Board  of  Police,  defendant,  and 
affirmed  an  order  of  Special  Term  denying  a  motion,  made  on 
return  of  an  order  to  show  cause  for  a  peremptory  writ  of 
mandamus. 

The  relators,  who  claimed  to  be  the  representatives  of  the 
"United  Labor  Party,"  alleged  in  their  petition  in  substance 
that  said  party  at  the  next  preceding  election  had  nominated 
Henry  George  as  its  candidate  for  mayor  in  the  city  of  New 
York,  who  received  68,110  votes ;  that  the  Board  of  Police  had 
appointed  four  inspectors  ot  election  to  represent  the  Demo- 
cratic and  Republican  parties,  and  determined  that  said  United 
Labor  Party  was  not  entitled  to  one  of  them ;  that  said  party 
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thereupon  designated  one  of  the  board  to  select  one  additional 
inspector  in  each  election  district  of  the  political  faith  or 
opinion  of  said  party ;  that  said  member  made  and  filed  such  an 
appointment  with  the  board,  but  the  board  declined  and  refused 
to  appoint  the  inspectors  so  selected.  The  relators  asked  for  a 
peremptory  writ  directing  the  board  to  make  the  appointment 
Upon  the  return  of  the  order  to  show  cause,  papers  were  pro- 
duced showing  that  two  other  organizations,  Irving  Hall  and 
the  Progressive  Labor  Party,  claimed  to  represent  the  voters 
who  cast  their  ballots  for  George  and  claimed  to  be  entitled  to 
the  additional  inspector. 

The  Special  Term  denied  the  application  for  a  peremptory 
writ,  but  issued  an  alternative  one ;  on  the  return  day  of  the 
alternative  writ  the  Board  of  Police  filed  as  its  return  a  copy 
of  all  the  proceedings  before  the  board,  from  which  it  appeared 
that  on  all  motions  a  tie  vote  had  been  cast.  The  relator 
demurred  to  this  return.  Thereupon  two  of  the  commission- 
ers asked  leave  to  file  an  additional  return  the  other  two 
refusing  to  join  therein. .  This  was  granted  and  the  return 
filed.  The  relator  moved  to  disregard  and  strike  it  from  the 
files ;  this  was  denied.  The  relator  then  demurred  to  it  for 
insufficiency.  The  court  overruled  the  demurrer  and  directed 
judgment  for  the  defendant. 

Further  facts  appear  in  the  opinion. 

Edward  M.  Shepard  for  appellant.  The  general  rule  is 
that  the  granting  of  a  mandamas  is  a  matter  of  judicial  dis- 
cretion ;  but  "  it  is  not  an  absolute  or  arbitrary  discretion,  but 
is  to  be  exercised  under,  and  may  be  regulated  and  controlled 
by  legal  rules,  and  the  exercise  of  the  discretion  is  reviewable 
here."  (People  ex  rel.  Gas-light  Co.  v.  Syracuse,  78  N.  Y. 
56,  61.)  The  provision  of  section  2070  of  the  Code,  "  that  a 
peremptory  writ  of  mandamvs  may  be  issued  in  the  first 
instance,  where  the  applicant's  right  to  the  mandamus  depends 
only  upon  questions  of  law,"  is  in  keeping  with  the  conven- 
tional language  so  long  used  treating  the  issuance  of  a  mamr 
damns  as  a  matter  of  discretion.     (In  re  Sage,  70  N.  Y.  220 ; 
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People  ex  rd.  Lcmney  v.  Campbell,  72  id.  496 ;  People  ex  rel. 
Faile  v.  Ferris,  76  id.  326.)  The  statute  in  this  case  imposed 
on  the  police  board  an  absolute  duty  to  be  exercised  for  public 
reasons  of  the  gravest  character.  (State  v.  Doyle,  40  Wis. 
220  ;  People  ex  rel  Gas-light  Co.  v.  Syracuse,  78  N.  Y.  56 ; 
People  ex  rd.  Millard  v.  Chopin,  104  id.  96.)  This  court  has 
entertained  and  decided  upon  their  merits  appeals  from  orders 
refusing  and  granting  peremptory  writs  in  the  first  instance, 
where  the  facts  were  undisputed  in  several  cases.  (Pecpl*  ex 
rel.  Hartford  Co.  v.  Fairman,  91  N.  Y.  385  ;  People  ex  rel. 
Portchester  JTk  v.  Cromwell,  102  id.  477 ;  People  v.  Rome, 
etc.,  R.  R.  Co.,  103  id.  95 ;  People  ex  rd.  JUllard  v.  Chapin, 
104  id.  96 ;  People  ex  rel.  Ostrander  v.  Chapin,  105  id.  309 ; 
People  ex  rd.  Otsego  B'k  v.  Super's,  51  id.  401.)  The  lan- 
guage of  section  2070  of  the  Code  imposes  a  legal  duty  upon 
the  court  at  Special  Term,  especially  in  those  cases  where  the 
mandamus  is  asked  to  enforce  a  public  right.  {Newburgh 
T.  Co.  v.  Fuller,  5  Johns.  Ch.  Ill ;  Alderman  BlackwdPs 
Case,  1  Vern.  152 ;  Phelps  v.  Ilawley,  52  N.  Y.  27 ;  People 
ex  rd.  Conway  v.  Supers.,  68  id.  119 ;  People  v.  Supers,  of 
O.  Co.,  51  id.  401 ;  Uutson  v.  Mayor,  etc.,  9  id.  168.)  By 
making  return  any  objection  to  the  form  of  the  alternative 
writ  was  waived.  (High  on  Mandamus,  §  452.)  The  return 
of  the  police  board  to  the  alternative  writ  raised  no  issue  of 
fact.  The  relator's  demurrer  to  the  return  should  have  been 
sustained,  and  a  peremptory  mandamus  should  have  been 
awarded  against  the  board.  (High  on  Extraordinary  Reme- 
dies, §  464;  People  v.  Supers,  of  S.  Co.,  56  N.  Y.  249; 
Society  v.  Comm.,  52  Penn.  125  ;  Comm.  v.  Comrs.,  37  id.  277.) 
The  return  was  inadmissible  for  any  purpose,  and  should  have 
been  disregarded,  and  upon  the  motion  made  by  the  relators, 
should  have  been  stricken  from  the  files.  (Rex  v.  Abingdon, 
12  Mod.  308 ;  High  on  Mandamus,  §  480 ;  People  v.  Supers,  of 
San  F.  27  CaL  655.)  When  the  duty,  the  performance  of  which 
is  sought,  is  obligatory  upon  municipal  officers  as  a  body  with- 
out regard  to  the  persons  composing  such  body,  the  names  of 
the  individual  officers  may  be  treated  qs  surplusage.     (High 
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on  Mandamus,  §  443 ;  People  v.  Champion,  16  Johns.  61 ; 
Sheaf  v.  CofooeU,  87  El.  189 ;  Nevada  v.  Wright,  10  Nev. 
167 ;  City  Council  v.  Hickman,  57  Ala.  338 ;  King  v.  Baily, 
1  Keble,  33  ;  People  v.  Supers.  27  Cal.  655.)  If  the  demur- 
rers  should  be  held  bad,  the  relators  should  have  leave  to  with- 
draw them.  No  traverse  was  necessary,  as  was  supposed  by 
the  General  Term.  (Code,  §  2079 ;  People  v.  Order  of 
American  Star,  53  Super.  Ct,  66.) 

E.  EUery  Anderson  for  respondent.  The  right  of  the 
relators  to  a  peremptory  writ  depends  upon  the  trial  of  a 
meritorious  issue  of  fact.  The  peremptory  writ  can  only  issue 
in  the  first  instance,  when  the  relator's  right  depends  solely  on 
questions  of  law.  {People  ex  rel.  v.  Cromwell,  102  N.  Y. 
477;  People  ex  rd.  v.  Super,  of  W.  Co.,  73  id.  173 ;  People 
ex  rd.  v.  Richard,  99  id.  620.)  The  return  of  the  board  of 
the  police  is  sufficient  to  raise  the  issue  of  fact  presented  in 
this  case.  (Code,  §§  2076,  2077,  2079,  2082.)  The  refusal  of 
the  writ  rests  in  the  sound  discretion  of  the  court.  {People 
ex  rd.  v.  Ferris,  76  N.  Y.  326 ;  People  ex  rd.  v.  Campbell, 
72  id.  496;  Sage  v.  L.  S.  <&  S.  R.  E.  Co.,  70  id.  220 ;  In  re 
Dederick,  77  id.  595.) 

Peckham,  J.  The  remedy  by  mandamus  is  of  an  excep- 
tional character,  and  the  writ  issues  only  in  that  class  of  cases 
where  a  clear  legal  right  is  made  to  appear  and  there  is  no 
other  adequate  and  legal  means  to  obtain  it.  The  granting 
or  refusing  the  writ,  especially  where  it  is  asked  against  pub- 
lic officers  to  compel  the  performance  of  an  alleged  public 
duty,  is  somewhat  a  matter  of  discretion. 

These  principles  are  elementary  and  require  the  citation  of 
no  authorities  for  their  support. 

In  the  proceeding  at  bar  the  writ  is  not  asked  for  to  estab- 
lish or  maintain  any  private  right  or  interest,  but  the  relators 
ask  that  it  shall  issue  against  a  board  of  public  officers  to  com- 
pel the  performance  by  it  of  what  the  relators  allege  to  be  a 
public  duty.  They  claim  to  be  the  representatives  of  a  con- 
stituency of  over  50,000  voters  in  New  York  city,  and  they 
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allege  that  the  legislature  by  the  act,  chapter  490  of  the  Laws 
of  1887,  provided  for  the  appointment  of  inspectors  of  election 
by  the  defendants  to  represent  this  large  body  of  voters  at  the 
ballot  boxes.  It  is  seen  from  this  statement  that  the  relators 
have  no  private  interest  in  this  question,  but  the  interest  and 
the  right  rest  with  that  body  which  they  claim  to  represent, 
and  which  from  their  papers  amounted  to  nearly  70,000  voters 
at  the  last  municipal  election.  If  these  relators  are  in  reality 
the  proper  representatives  of  such  a  constituency,  the  defend- 
ants under  the  act  should  appoint  an  inspector  for  each  dis- 
trict as  applied  for.  But  the  question  is  whether  these  relators 
are  such  representatives.  On  the  papers  produced  and  read 
by  them  on  the  application  for  the  writ,  they  made  out  a  case 
for  such  appointment,  and  if  their  papers  were  uncontradicted 
the  application  for  the  writ  should  be  granted. 

But  are  their  papery  uncontradicted? 

To  answer  this  question  in  such  a  case,  where  public  inter- 
ests and  the  right  of  this  large  body  of  voters  to  be  repre- 
sented at  the  ballot  boxes  under  the  act  of    1887  are  con- 
cerned, the  court  ought  to  and  will  look  carefully  into  the 
record  for  the  purpose  of  seeing  where  the  right  of  the  case 
is,  and  in  the  exercise  of  a  legal  and  proper  discretion  in 
regard  to  issuing  the  peremptory  writ,  will  refuse  it  if  satisfied 
from  the  record  that  there  is  an  honest  dispute  on  some  sub- 
stantial basis,  regarding  material  facts,  which  ought  to  be 
properly  settled  before  the  writ  issues,  even  though  in  the 
strictest  and  most  technical  construction  of  the  papers  or 
pleadings,  it  should  appear  that  these  issues  are  inartificially 
or  loosely  made  up.     The  legislature  intended  that  where  so 
large  a  part  of  the  voting  population  as  fifty  thousand  should 
vote  outside  of  the  two  great  parties,  that  such  part  should 
have  an  inspector  of  election  at  each  ballot  box  to  see  that 
the  election  was  fairly  conducted,  and  that  their  interests  were 
not  improperly  overlooked. 

When  individuals  claiming  to  be  representatives  oi  this 
body  of  voters  appear  before  the  courts,  and  such  claim  is 
uncontested,  or  the  contest  is  based  upon  no   substantial 
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grounds,  there  is  no  doubt  as  to  the  duty  of  the  court  under 
6uch  circumstances.  But  in  the  case  at  bar  an  inspection  of 
the  record  shows  that  there  are  three  different  bodies,  each 
claiming  to  be  the  sole  and  proper  representative  of  the  voters 
who  deposited  sixty-eight  thousand  votes  for  their  candidate 
for  mayor  of  New  York  in  the  fall  of  1886,  and  each  body 
claims  to  be  entitled  to  the  appointment  of  the  additional 
inspector.  The  learned  counsel  for  the  appellants  here  claims 
that  there  is  no  substantial  contradiction  in  this  record  as  to 
any  material  fact,  and  that  the  Special  Term  should  have 
therefore  granted  the  application  of  his  clients. 

We  do  not  agree  with  this  view  of  the  contents  of  the  record. 
It  is  made  up  exceedingly  loosely,  and  it  is  somewhat  difficult 
to  tell  exactly  what  was  before  the  learned  judge  at  Special 
Term.  We  think  enough  appears,  however,  to  authorize  us 
in  holding  that  he  was  right  in  denying  the  writ  on  account 
of  the  existence  of  disputed  questions  of  fact.  The  record 
contains  the  brief  opinion  of  the  learned  justice,  in  which  he 
says :  "  There  is  an  insuperable  objection  to  granting  a  per- 
emptory writ  of  fnandamus  to  either  of  the  petitioners  in 
this  matter."  And  again :  "  There  is,  however,  involved  in 
this  application  a  question  of  fact  as  to  which  if  either  of  the 
three  applicants  is  the  party  or  organization  which  cast  over 
fifty  thousand  votes  at  the  last  municipal  election." 

This  language  certainly  imports*  that  others  than  the  relators 
had  applied  for  the  writ,  for  it  speaks  of  three  applicants  there- 
for. I  also  find  in  the  record,  entitled  "  In  the  matter  of  the 
appointment  of  the  additional  election  inspectors,"  a  statement 
of  an  "  order  to  show  cause  obtained  on  motion  of  counsel  for 
Progressive  Labor  Party."  Also  a  statement  entitled  in  the 
same  way  with  the  following :  "  Order  denying  motion  with- 
out prejudice  and  vacating  injunction.  The  foregoing  order, 
a  copy  of  which  is  hereto  annexed  marked  Exhibit  No.  2,  was 
read  and  placed  on  file."  The  present  proceedings  are  entitled 
in  the  name  of  the  people  with  Mr.  McMackin  and  another  as 
relators.  This,  therefore,  shows  in  this  very  record  that  there 
Sickels  —  Vol,  LXII.      31 
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were  other  proceedings  of  a  like  nature  before  the  Special 
Term.  I  find  no  tcopy  of  that  order  to  show  cause  or  of  its 
denial,  printed  in  the  record,  but  being  referred  to  therein, 
and  being  now  presented  to  the  court,  we  think  it  proper  to 
look  at  the  papers  to  see  just  what  was  done.  It  was  an  applica- 
tion in  behalf  of  the  Progressive  Labor  Party  and  the  order  to 
show  cause  why  the  writ  should  not  issue  is  entitled  as  stated 
above,  and  recites  that  it  is  granted  upon  the  annexed  affidavit 
of  William  Penn  Sogers  and  the  exhibits  and  papers  therein 
referred  to.  .The  affidavit  is  annexed  and  shows,  if  true,  quite 
a  clear  case  for  .the  appointment  of  inspectors  for  the  party 
therein  spoken  of,  viz. :  The  Progressive  Labor  Party.  The 
order  is  dated  the  twenty-first  of  September  and  enjoins  the 
proceedings  of  the  defendants  until  the  hearing  and  decision 
of  the  motion.  Mr.  Justice  Patterson  at  Special  Term  in 
his  opinion,  already  referred  to,  recites  the  fact  that  the 
defendants  have  been  enjoined  since  the  twenty-first  of  Sep- 
tember. There  was  no  injunction  in  the  order  procured  by 
the  relators.  All  this  is  alluded  to  for  the  purpose  of  the 
argument,  that  it  fairly  appears  from  this  very  record  now 
before  us  that  there  were  several  applications  for  a  mandamus 
against  these  defendants  which  were  heard  together  and  some* 
what  informally  before  the  learned  justice  at  Special  Term, 
and  that  from  the  recital  in  the  order  to  show  cause  which  is 
above  referred  to  although  not  printed,  it  appears  there  was 
an  affidavit  of  Mr.  Eogers  upon  which  the  order  to  show  cause 
was  granted,  which  must  have  been  sworn  to  therefore  as  early 
as  the  twenty-first  of  September,  and  an  inspection  of  it  shows 
it  was  so  sworn  to  It  is  not  necessary,  therefore,  to  rely 
wholly  on  the  affidavit  of  Mr.  Eogers  appearing  in  the  record 
as  sworn  to  October  sixth  as  raising  an  issue  of  fact,  for  this 
affidavit  of  September  twenty-first  does  it  in  clear  and  emphatic 
terms,*  and  as  the  applications  were  all  heard  together  the 
papers  used  may  all  be  referred  to  for  the  purpose  of  showing 
the  issues  therein.  From  all  this  we  think  it  is  sufficiently 
apparent  that  there  were  questions  of  fact  existing  in  these 
various  applications  for  a  mandamus  which  required   Mr. 
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Justice  Patterson  to  deny  a  peremptory  writ  and  justified 
him  in  issuing  an  alternative  one. 

The  order  denying  such  application*  must  therefore  be 
affirmed. 

The  alternative  writ  having  been  issued  and  served,  it  is 
claimed  by  appellants'  counsel  that  there  is  no  issue  raised  by 
the  return  of  the  board,  and  that  the  two  individuals  who  are 
members  of  the  board  should  not  have  been  allowed  to  make 
a  return  and  if  their  return  is  to  be  permitted  that  even  then 
there  is  no  issue  raised  by  it  and  no  answer  made  to  relator's 
application.  It  may  be  perhaps  admitted  that  in  strictness 
there  is  no  proper  denial  in  the  return  oi  the  board,  but  in 
that  of  the  two  individual  members  thereof  we  think  it  is 
conclusively  shown  that  there  is  a  serious  question  of  fact 
having  a  substantial  basis  to  be  decided  before  the  relators 
shall  be  entitled  to  the  writ  asked  for. 

While  not  deciding  what  would  be  the  rule  in  cases  of 
strictly  private  rights,  we  think  that  in  cases  such  as  this, 
where  the  question  is  who  are  the  real  representatives  of  this 
•constituency,  the  court  will  not  be  driven  into  issuing  a  per- 
emptory writ  to  guide  the  conduct  of  public  officers  charged 
with  this  public  duty,  upon  any  narrow  construction  of  a 
return  to  itB  alternative  writ,  where  from  all  the  papers  it  is 
eeen  that  there  is  a  substantial  issue  of  fact  and  of  a  material 
nature,  which  should  be  decided  in  the  way  pointed  out  by 
the  law  before  the  issuing  of  such  writ.  In  such  cases  it  is  a 
wise  and  proper  exercise  of  discretion  to  refuse  the  application. 

When  a  board  of  public  officers  stands  at  a  tie,  so  that  no 
return  putting  at  issue  the  material  facts  alleged  in  the  alter- 
native writ  can  be  agreed  upon  by  a  majority  of  the  board, 
we  are  not  inclined  to  reverse  the  action  of  the  lower  court  in 
permitting  individual  members  of  the  board  to  put  in  a  denial 
under  oath  of  some  or  all  of  the  material  allegations  contained 
in  the  writ,  and  in  directing  a  trial  of  such  issues  in  the  legal 
way. 

We  think  the  action  of  the  Supreme  Court  was  right  and 
its  ordere  should  therefore  be  affirmed. 


244 


Hodge  et  al.  v.  Sloan. 


[Oct., 


Statement  of  case. 


The  opinion  of  the  learned  General  Term  contained  a  pro- 
vision for  the  entry  of  an  order  to  try  at  once  the  question* 
arising  in  the  proceeding.  We  assume  that  the  parties  will 
still  be  willing  to  waive  a  trial  by  jury,  and  to  immediately 
test  the  question  as  to  which  body  is  entitled  to  the  inspectors, 
and  we  therefore  affirm  the  proceedings  with  leave  to  apply 
to  the  Supreme  Court  for  the  trial  of  the  issues  forthwith 
before  one  of  the  justices  thereof,  or  in  such  other  way  as  the 
parties  may  agree  upon  and  the  court  shall  approve. 

All  concur. 

Ordered  accordingly. 
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Augustus  M.  Hodge,  Executor,  etc.,  et  al.,  Appellants,  v~ 
Richard  Sloan,  Respondent. 

A  covenant  in  restraint  of  trade  is  valid  it  it  imposes  no  restriction  upon 
one  party,  which  is  not  beneficial  to  the  other,  and  was  induced  by  a  con- 
sideration which  made  it  reasonable  for  the  parties  to  enter  into,  and  the 
covenant  will  be  enforced  if  a  disregard  thereof  by  the  covenantor  will 
work  injury  to  the  covenantee. 

Where  a  grantee  binds  himself  by  a  covenant  in  his  deed,  limiting  the  use 
of  the  land  purchase  in  a  particular  manner  so  as  not  to  interfere  with 
the  trade  or  business  of  the  grantor,  and  the  covenant  is  valid  as  between 
the  parties,  it  is  also  binding  upon  and  may  be  enforced  against  a  grantee 
of  the  covenantor,  taking  title  with  notice  of  the  restriction;  and  this, 
although  the  assignees  of  the  covenantor  are  not  mentioned  or  referred 
to.  It  is  not  necessary  that  the  covenant  should  be  one  technically  run- 
ning with  the  land;  it  is  sufficient  that  the  purchaser  has  notice  of  it. 

N.  was  the  owner  of  certain  lands  containing  deposits  of  building  sand  and 
the  sale  of  the  sand  constituted  his  only  business.  S.  offered  to  purchase 
a  small  parcel  of  the  land,  but  N.  declined  to  sell  on  the  ground  that  it 
would  interfere  with  his  business.  S.  agreed  to  purchase,  covenanting 
not  to  sell  any  sand  off  from  the  parcel  K.  thereupon  sold  and  con- 
veyed, his  deed  containing  such  a  covenant  on  the  part  of  the  grantee. 
S.  subsequently  conveyed  by  warranty  deed,  to  defendant,  without  cov- 
enants on  the  part  of  the  latter,  who,,  however,  had  notice  before  taking 
his  deed  of  the  covenant  in  the  deed  to  his  grantor.  Defendant  opened 
a  pit  on  his  land,   sold  sand  therefrom  and  declared  that  he  should 
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continue  to  sell  notwithstanding  such  covenant.    Held  (Andrews  and 
Earl,  JJ.,  dissenting),  that  an  action  was  maintainable  to  restrain  such  sale. 
Brewer  v.  MatnhaU  (4  C.  E.  Green,  N.  J.  Eq.  587)  distinguished. 

(Argued  July  1, 1887;  decided  October  28, 1887.) 

Appeal  from  judgment  of  theGeneral  Term  of  the  Supreme 
-Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  6, 1884,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  restrain  the  defendant  from  sell- 
ing sand  taken  from  land  conveyed  by  the  plaintiff  to  John 
D.  Sloan,  and  by  him  to  the  defendant,  in  violation  of  a  cove- 
nant contained  in  the  deed  to  John  D.  Sloan,  and  of  which 
the  defendant,  when  he  bought,  had  notice.  The  complaint 
was  dismissed.  After  an  appeal  to  this  court  from  the  judg- 
ment of  General  Term,  the  plaintiff  died  and  his  executor  was 
substituted  as  appellant. 

There  is  no  controversy  in  regard  to  the  findings  of  the 
trial  judge  as  to  the  facts,  and  from  those  it  appears  that  on 
the  9th  day  of  May,  1868,  Edward  Null,  the  original  plaintiff, 
and  afterwards  the  appellants'  testator,  was  the  owner  in 
fee  of  about  forty  acres  of  land  in  the  village  of  Canajoharie, 
containing  deposits  of  building  sand.  These  he  opened 
and  the  sale  therefrom  at  that  time  and  ever  since  constituted 
his  only  business.  His  customers  came  from  Canajoharie, 
Palatine  Bridge,  Amsterdam  and  the  city  of  Utica.  Sales 
averaged  about  ten  loads  each  day.  This  business  being 
well  established,  one  John  D.  Sloan  applied  to  him  for  a 
small  parcel  of  the  land  being  about  one-half  acre,  as  described 
in  the  complaint,  but  plaintiff  declined  to  sell  on  the  ground  that 
by  such  sale  he  would  be  injuring  his  business  and  depriving 
himself  of  his  living,  and  upon  such  objection  being  made, 
Sloan  agreed  to  purchase  the  land  and  pay  therefor  $650,  and 
stipulate  not  to  sell  any  sand  off  said  land,  and  pursuant  to 
stich  negotiation  the  plaintiff  executed  a  written  contract  of 
sale  of  said  parcel  of  land  to  him  for  such  consideration,  and 
containing  a  covenant  to  that  effect,  and  Sloan  afterwards 
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having  fully  paid  the  consideration,  plaintiff,  by  warranty 
deed,  conveyed  the  contracted  land  to  him.  In  that  deed, 
immediately  after  the  description  was  inserted  the  covenant 
contained  in  such  contract,  viz. :  "  Said  party  of  the  second 
part  hereby  agreeing  not  to  sell  any  sand  off  of  said  premises." 
Thejleed  was  duly  recorded  in  the  Montgomery  county  clerk'* 
office  on  March  30,  1875.  Sloan  accepted  the  contract  and 
deed,  and  possessed  and  occupied  the  land  thereunder.  On 
the  26th  day  of  March,  1881,  by  warranty  deed,  John  D* 
Sloan  conveyed  the  last  mentioned  premises  to  his  son,  Kichard 
Sloan,  the  defendant.  That  deed  contained  no  exception,  res- 
ervation or  condition,  and  no  reference  to  the  covenant  con- 
tained in  the  deed  to  John  D.  Sloan,  but  the  defendant,  before 
and  at  the  time  of  taking  the  conveyance,  had  full  knowledge 
of  such  covenant  and  that  it  was  contained  in  the  deed  to  his 
grantor.  With  this  notice  he  entered  upon  the  described 
premises,  opened  a  bank  or  pit  and  sold  sand  therefrom,  and 
notwithstanding  the  remonstrances  of  the  plaintiff  and  his 
request  to  observe  and  keep  the  covenant  of  John  D.  Sloan, 
the  defendant  declared  that  he  should  continue  to  sell  the 
sand  notwithstanding  such  covenant. 

The  trial  judge  also  found  that  the  plaintiff  "  at  the  time  of 
the  sale  of  said  land  to  John  D.  Sloan  had  and  ever  since  then 
has  had,  and  now  has  upon  his  said  land  retained  by  him  suf- 
ficient sand  to  supply  the  demand  for  sand  for  local  use,  and  to 
be  transported  to  a  distance  and  used,  and  that  such  supply  will 
be  sufficient  for  all  time  to  come,  and  plaintiff  during  all  such 
time  has  had  facilities  to  supply  the  demand  for  such  sand,  and 
has  fully  supplied  the  same,  and  desires  to  continue  the  sale  of 
sand  and  to  fully  supply  such  demand  for  the  same  in  future." 

And  further,  that  the  covenant  was  inserted  in  the 
deed  from  the  plaintiff  to  John  D.  Sloan  to  prevent 
competition  in  the  plaintiff's  business  of  selling  sand.  But 
as  conclusions  of  law  he  held,  "  1st.  That  the  clause  inserted 
in  the  deed  from  the  plaintiff  to  John  D.  Sloan  was  not  an 
exception,  reservation  or  condition,  but  was  a  covenant,  the 
deed  having  been  accepted  and  the  land  therein  described 


1887.1  Hodge  et  al.  v.  Sloan.  247 

Statement  of  case. 

held  by  virtue  thereof  by  the  said  John  D.  Sloan,  such  cove- 
nant was  his  covenant  not  to  sell  sand  off  the  premises  granted, 
and  the  same  having  been  incorporated  in  the  instrument  by 
•  which  title  to  the  land  was  acquired,  if  not  void  as  against 
public  policy,  ran  with  the  land  and  bound  the  grantees  and 
assigns  of  said  Sloan ;  2d.  Said  covenant  was  in  restraint  of 
trade,  contrary  to  public  policy  and  void,  and  hence  dismissed 
the  complaint.'1 

D.  S.  Morrd  for  appellants.  A  party  to  an  invalid  con- 
tract will  not  be  permitted  to  avail  himself  of  its  invalidity, 
unless  he  restores  the  consideration  to  the  other  party.  (  War- 
ren v.  Jones,  51  Me.  146 ;  Benj.  on  Sales  [Burnett's  4th  Am. 
ed.],  §  521,  note;  Hunt  v.  Turner,  9  Texas,  385.)  The 
defendant  is  in  no  better  condition  than  his  father,  for  he  took 
the  title  of  the  lot  from  his  father  with  full  knowledge  of  the 
covenant  in  question.  (Trustee*  v.  Lynch,  70  N.  Y.  441, 449.) 
The  restraint  contracted  for  is  not  of  such  character  as  to  be 
condemned  as  violating  the  rules  of  law.  (Dia.  M.  Co.  v. 
Boeder,  35  Hun,  421 ;  Hubbard  v.  Miller,  27  Mich.  15,  19 ; 
Bousillon  v.  Bousillon,  L.  R.  14  Ch.  D.  351 ;  Morse,  etc.,  Co. 
v.  Morse,  103  Mass.  73 ;  Leather  C.  Co.  v.  Lossont,  L.  R.  9 
Eq.  345 ;  Trustees  v.  Lynch,  70  N.  Y.  446.)  The  covenant 
must  be  construed  with  reference  to  the  testator's  business, 
which  it  was  designed  to  protect  and  the  surrounding  circum- 
stances, and  not  as  imposing  the  general  restraint  its  language 
imports.  (14  West.  Rep.  630 ;  Morse  T.  D.  <fe  M.  Co.  v. 
Morse,  103  Mass.  76 ;  Ingram  v.  Stiff,  5  Jur.  [N.  S.]  947 ; 
D.  M.  Co.  v.  Boeder,  35  Hun,  421 ;  Bousillon  v.  Rousitton, 
L.  R.  14  Ch.  D.  351.)  The  covenant  in  this  suit  relates  to, 
and  is  attached  to  the  land  conveyed,  and  runs  with  it.  (Nor- 
man v.  Wells,  17  Wend.  136 ;  Ver  Plank  v.  Wright,  id.  506 ; 
Van  Rensselaer  v.  A.  <fe  W.  S.  Co.,  1  T.  &  C.  625;  Broner 
v.  Jones,  23  Barb.  160 ;  1  Washb.  on  R.  Prop.  495,  504 ;  2  id. 
286, 288.)  This  covenant  is  not  inherently  vicious.  (Hubbcvrd 
v.  Miller,  27  Mich.  15,  19;  3  N.  Y.  S.  C.  [T.  &  C]  622; 
Trustees  v.  Lynch,  70  N.  Y.  446 ;  Post  v.  Weil,  8  Hun,  418.) 
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H  Z.  Huston  for  respondent.  The  clause  in  question  is 
repugnant  to  the  grant.  It  prohibits  the  most  natural  use  of 
the  very  thing  granted.  {Hathaway  v.  Payne,  34  N.  Y.  116 ; 
Hill  v.  Priestly,  52  id.  635 ;  Craig  v.  Wells,  11  id.  322.)  If 
the  clause  be  regarded  as  a  covenant,  still  it  does  not  run,  or 
purport  to  run  with  the  land,  nor  bind,  nor  purport  to  bind, 
the  assigns  of  the  covenantor.  {Brewer  v.  Marshall,  4  C.  E. 
Green,  545 ;  Norcross  v.  James,  2  East.  Eep.  709  [Mass.].) 
Covenants  running  with  the  land,  as  between  vendor  and  pur- 
chaser, are  not  favored  in  law.  (1  B.  &  H.  Com.  731; 
KeppeU  v.  Bailey,  2  M.  &  K.  517:  Normcm  v.  Wells,  17 
Wend.  153,  154.)  Equity  will  not  in  such  a  case  charge  the 
conscience  of  a  party  with  the  observance  of  the  covenant  of 
his  grantor.  {Brewer  v.  Marshall,  4  C.  E.  Green,  545 ;  Case 
v.  Haight,  3  Wend.  635.)  The  alleged  covenant  is  essentially 
vicious,  as  contravening  public  policy  and  being  in  unlawful 
restraint  of  trade.  {Chappd  v.  Brockway,  21  Wend.  158; 
Durdap  v.  Gregory,  10  N.  Y.  244 ;  WeUer  v.  Hersee,  10  Hun, 
433 ;  Sar.  Co.  Bh.  v.  King,  44  N.  Y.  87 ;  Curtis  v.  Gohey, 
68  id.  300 ;  Ross  v.  Sadgbeer,  21  Wend.  166 ;  Fisher  v. 
Bush,  35  Hun,  645 ;  Maier  v.  Hornan,  4  Daly,  168 ;  Law- 
rence v.  Kidder,  10  Barb.  641 ;  Arnot  v.  P.  cfe  E.  Coal  Co., 
68  K  Y.  558 ;  Nobles  v.  Bates,  7  Cow.  306 ;  Tan  Marter  v. 
Babcock,  23  Barb.  633 ;  Smith  v.  Smith,  4  Wend.  407 ;  Noah 
v.  Webb,  1  Edw.  604;  Sanders  v.  Hoffman,  64  K  Y.  248; 
MoU  v.  MoU,  11  Barb.  127 ;  Brewer  v.  Marshall.  4  C.  E. 
Green,  538.) 

Danforth,  J.  The  conclusion  of  the  trial  court  is  against 
our  ideas  of  natural  justice,  for  it  takes  from  one  party 
an  advantage  which  he  refused  to  sell,  and  secures  to  the 
other  without  price  a  privilege  which  his  grantor  was  unable 
to  buy.  Nor  do  we  find  that  thi6  denial  of  private  right 
is  required  by  any  rule  of  public  policy.  Assuming 
with  the  respondent  that  the  covenant  is  in  restraint  of 
trade,  it  is  still  valid  if  it  imposes  no  restriction  upon  one 
party  which  is  not  beneficial  to  the  other,  and  was  induced  by 
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a  consideration  which  made  it  reasonable  for  the  parties  to 
enter  into  it,  or  in  other  words,  if  it  was  a  proper  and  useful 
contract,  or  such  as  could  not  be  disregarded  without  injury 
to  a  fair  contractor.  .  This  is  the  doctrine  of  Ohappd  v. 
Brochway  (21  Wend.  157),  and  Ross  v.  Sadgbeer  (id.  166), 
derived  by  a  learned  court  from  the  leading  case  of  Mitchd 
v.  Reynolds  (1  P.  Wms.  181),  and  an  examination  of  subse- 
quent decisions.  It  is  also  so  amplified  and  discussed  in  a 
case  just  decided  by  this  court  (Diamond  Match  Co.  v.  Roe- 
her\  opinion  by  Andrews,  J.  (106  N.  Y.  473),  as  to  make  any 
elaboration  of  the  general  rule  quite  superfluous. 
,  The  subject  of  the  contract  at  the  bottom  of  this  controversy 
was  a'  piece  of  land  which  Sloan  wanted  to  buy  and  which  the 
plaintiff  was  willing  to  sell  provided  it  should  not  be  made  an 
instrument  for  the  destruction  of  his  means  of  livelihood  or 
detrimental  to  his  business.  The  principle  which  favors  - 
freedom  of  trade  requires  that  every  man  shall  be  at  liberty 
to  work  for  himself,  and  shall  not  deprive  himself  or  the  State 
of  the  benefit  of  his  industry  by  any  contract  that  he  enters 
into.  The  same  principle  must  justify  a  party  in  withholding 
from  market  the  tools,  or  instruments,  or  means  by  which  he 
gains  the  support  of  his  family,  or  if,  as  in  the  case  before  us, 
the  instrument  or  means  are  susceptible  of  several  uses,  one 
of  which  will  work  mischief  to  himself  by  the  loss  or  impair- 
ment of  his  livelihood,  there  is  no  reason  of  public  policy  which 
requires  him  upon  a  sale  of  the  instrument  to  consent  to  that 
use,  or  prohibits  him  from  binding  his  vendee  against  it. 

We  see  nothing  unreasonable  in  the  restriction  which  the 
grantee  imposed  upon  himself.  He  was  not  a  dealer  in  sand. 
He  wanted  to  buy  the  land  on  the  best  terms  and  in  the  most 
advantageous  way,  and  in  order  to  do  this  it  was  necessary  that 
he  should  preclude  himself  from  so  using  it  as  that  by  its 
means  he  should  enter  into  competition  with  the  vendor.  I 
cannot  find  that  such  a  covenant  contravenes  any  rule  of  pub- 
lic policy,  nor  that  it  is  incapable  of  being  enforced  in  a  court 
of  equity.  It  stands  upon  a  good  consideration,  and  is  not 
Siokbls  —  Vol.  LXH.      32 
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larger  than  Is  necessary  for  the  protection  of  the  covenantee: 
in  the  enjoyment  of  his  business. 

But  the  question  presented  is,  upon  the  conceded  facts, 
really  one  of  individual  right  with  which. the  question  of  public 
policy  has  little  if  anything  to  do. 

Parties  competentia  contract  hove  contracted,  the  one  to 
sell  a  portion  of  his  land,  but  only  upon  such  conditions  as 
will  protect  himself  in  the  prosecution  of  business  carried  on 
upon  the  residue,  the  other  agreeing  to  buy  for  a  consideration 
affected  by  that  condition,  and  enabled  to  do  so  only  by 
acceding  to  it,  and  he  therefore  binds  himself  by  contract  to 
limit  the  use  of  the  land  purchased  in  a  particular  manner. 
There  seems  no  reason  why  he  and  his  grantee,  taking  -title 
with  notice  of  the  restriction,  should  not  be  equally  bound. 
The  contract  was  good  between  the  original  parties,  and  it 
should  in  equity  at  least  bind  whoever  takes  title  with  notice 
X>f  such  covenant.  By  reason  of  it  the  vendor  received  less, 
for  his  land,  and  the  plain  and  expressed  intention  of  the 
parties  would  be  defeated  if  the  covenant  could  not  be  enforced 
as  well  against  a  purchaser  with  notice,  as  against  the  original 
covenantor.  In  order  to  uphold  the  liability  of  the  successor 
in  title,  it  is  not  necessary  that  the  covenant  should  be  one 
technically  attaching  to  and  concerning  the  land  and  so  run* 
ning  with  the  title.  It  is  enough  that  a  purchaser  has  notice 
of  it.  The  question  in  equity  being,  as  is  6aid  in  Tulle  v. 
Moxhay  (11  Beav.  571 ;  2  Phillips,  774),  not  whether  the 
covenant  ran  with  the  land,  but  whether  a  party  shall  be  per- 
mitted to  use  the  land  inconsistently  with  the  contract  entered 
into  by  his  vendor,  and  with  notice  of  which  he  purchased. 
This  principle  was  applied  in  Tattmadge  v.  East  River  Bank 
(26  N.  Y.  105),  where  the  equity  in  regard  to  the  manner  of 
improvement  and  occupation  of  certain  land  grew  out  of  a 
parol  contract  made  by  the  owner  with  the  purchaser,  and 
was  held  binding  upon  a  subsequent  purchaser  with  notice, 
although  his  legal  title  was  absolute  and  unrestricted. 

In  Trustees  v.  Lynch  (70  K  T.  440),  the  action  was  brought 
to  restrain  the  carrying  on  of  business  on  certain  premises  in 
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the  dty  *if  New  York,  of  which  the  defendant  was  owner, 
upon  the  ground  tkat  the  premises  were  subject  to  a  covenant 
reserving  the  property  excltotaly  for  dwelling-houses.  The 
court  below  held,  among  other  things,  that  the  covenant  did 
not  run  with  the  land,  and  that  the  restriction  against  carry- 
ing on  any  business  on  the  premises  was  liable  to  conflict  with 
the  public  welfare,  and  judgment  was  given  for  the  defendant. 
Upon  appeal  it  was  reversed,  the  covenant  held  to  be  binding 
upon  a  subsequent  grantee  with  notice  as  well  upon  the  orig- 
inal covenantor.  So  the  restraint  may  be  against  the  use  of 
the  premises  for  one  or  another  particular  purpose,  as  that 
no  building  thereon  "shall  be  used  for  the  sale  of  ale,  beer^eK;  <x»>{'  ^ 
spirits,"  etc.,  "  or  as  an  inn,  public  house  or  beer  house.""  "  -  * '  c  *  * 
{Carter  v.  Williams,  L.  R,  9  Eq.  Cas.  678.)  And  it  is  said 
a  man  may  covenant  not  to  erect  a  mill  on  his  own  lands. 
(Mitchd  v.  Reynolds,  supra.) 

Many  other  instances  of  restraint  might  be  referred  to,  and 
where  it  is  of  such  nature  as  concerns  the  mode  of  occupying 
or  dealing  with  the  property  purchased  in  the  way  of  business 
operations,  or  even  the  omission  of  all  business  or  certain  kinds 
of  business,  or  the  erection  or  non-erection  of  buildings  upon 
the  property,  we  see  no  reason  to  doubt  the  validity  of  an 
agreement  fair  and  valid  in  other  respects,  which  secures  that 
restraint.  Indeed,  it  seems  well  settled  by  authority  that  a 
personal  obligation  so  insisted  upon  by  a  grantor  and  assumed 
by  a  grantee,  which  is  a  restriction  as  to  the  use  of  the  land, 
may  be  enforced  in  equity  against  the  grantee  and  subsequent 
purchasers  with  notice.  (Parker  v.  Nightingale,  6  Allen,  341, 
344 ;  Burbamk  v.  Pill&ury,  48  N.  H.  475.)  Nor  is  it  essential 
that  the  assignees  of  the  covenantor  should  be  named  or 
referred  to.  (Morlcmd  v.  Cook,  L.  R,  6  Eq.  Cases,  252.)  In 
Tulk  v.  Moxhay  (1  Hall  &  QuelPs  Ch.  Rep.  105),  it  was  said 
that  the  jurisdiction  of  the  court  in  such  cases  is  not  fettered 
by  the  question  whether  the  covenant  does  or  does  not  run 
with  the  land.  In  that  case  the  purchaser  of  land  which  wa& 
conveyed  to  him  in  fee  simple,  covenanted  with  the  vendor 
that  the  land  should  be  used  and  kept  in  ornamental  repair  a& 


252  Hodge  et  al.  v.  Sloan.  [Oct., 

Opinion  of  the  Court,  per  Danforth,  J. 

a  pleasure  garden,  and  it  was  held  that  the  vendor  was  entitled 
to  an  injunction  against  the  assignee  of  the  purchaser  to 
restrain  them  from  building  upon  the  land.  Upon  the  appeal 
the  chancellor  (Cottenham)  said :  "  I  have  no  doubt  whatever 
upon  the  subject;  in  short,  I  cannot  have  a  doubt  upon  it, 
without  impeaching  what  I  have  considered  as  the  settled  rule 
of  this  court  ever  since  I  have  known  it.  Where  the  owner 
of  a  piece  of  land  enters  into  contract  with  his  neighbor, 
founded,  of  course,  upon  a  valuable  or  other  good  consider- 
ation, that  he  will  either  use  or  abstain  from  using  his  land  in 
such  a  manner  as  the  other  party  by  the  contract  particularly 
specifies,  it  appears  to  me  the  very  foundation  of  the  whole  of 
his  jurisdiction,  to  mai  ntain  that  this  court  has  authority  to 
enforce  such  a  contract.  It  has  never,  that  I  know  of,  been 
disputed."  The  question  before  the  court  was  stated  to  be 
whether  a  party  taking  property  with  a  stipulation  to  use  it  in 
a  particular  manner,  will  be  permitted  by  the  court  to  use  it 
in  a  way  diametrically  opposite  to  that  which  the  party  has 
stipulated  for.  *  *  *  "  Of  course,"  he  says, "  of  course  the 
party  purchasing  the  property  which  is  under  such  restriction, 
gives  less  for  it  than  he  would  have  given  if  he  had  bought  it 
unincumbered.  Can  there,  then,  be  anything  much  more 
inequitable  or  contrary  to  good  conscience,  than  that  a  party 
who  takes  property  at  a  less  price  because  it  is  subject  to  a 
restriction,  should  receive  the  full  value  from  a  third  party, 
and  that  such  third  party  should  then  hold  it  unfettered  by 
the  restriction  under  which  it  was  granted  ?  That  would  be 
most  inequitable,  most  unjust  and  most  unconscientious ;  and,  as 
far  as  I  am  informed,  this  court  never  would  sanction  any  such 
course  of  proceeding."  And  in  language  very  applicable  to  the 
case  before  us  he  adds :  "Without  adverting  to  any  question  about 
a  covenant  running  with  land  or  not,  I  consider  that  this  piece  of 
land  is  purchased  subject  to  an  equity  created  by  a  party  com- 
petent to  create  it ;  that  the  present  defendant  took  it  with 
distinct  knowledge  of  such  equity  existing;  and  that  such 
equity  ought  to  be  enforced  against  him,  as  it  would  have 
been  against  the  party  who  originally  took  the-  land  from 
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Mr.  TuikP  This  case  is  cited  and  followed  as  to  restrictive 
covenants  in  many  cases.  {Brown  v.  Great  East.  B.  Co., 
L  R  2  Q.  B.  Div.  406 ;  London,  etc.,  By.  Co.  v.  Coram.,  L.  R. 
20  Ch.  Div.  562,  576.)  Each  case  will  depend  upon  its  own 
circumstances,  and  the  jurisdiction  of  a  court  of  equity  may 
be  exercised  for  their  enforcement,  or  refused,  according  to  its 
discretion  {Trustees,  etc.,  v.  Thacher,  87  N.  Y.  311) ;  but  where 
the  agreement  is  a  just  and  honest  one,  its  judgment  should 
,not  be  in  favor  of  the  wrong-doer.  Such  seems  to  us  the 
character  of  the  covenant  in  question ;  it  is  restrictive,  not 
collateral  to  the  land,  but  relates  to  its  use,  and  upon  the  facts 
found  the  plaintiff  is  entitled  to  the  equitable  relief  demanded. 
Brewer  v.  Marshall,  (4  C.  E.  Green  [K  J.  Eq.],  537),  is  cited 
by  the  respondent  as  requiring  a  different  construction.  The 
general  rules  in  regard  to  such  covenants  are  not  stated  differ- 
ently in  that  case.  But  in  the  opinion  of  the  court  it  was  not 
one  for  the  interference  of  a  court  of  equity.  Among  many 
other  cases  Tvlk  v.  Moxhay  {supra)  is  cited,  and  the  learned 
court  say:  "It  will  be  found  upon  examination  that  these 
decisions  proceed  upon  the  principle  of  preventing  a  party 
having  knowledge  of  the  just  rights  of  another,  from  defeating 
such  rights,  and  not  upon  the  idea  that  the  engagements 
enforced  create  easements  or  are  of  a  nature  to  run  with  the 
land.  In  some  of  the  instances  the  language  of  the  court  is 
very  clear  on  this  point,"  and  from  a  "  review  of  the  authori- 
ties "  the  court  say  "  it  is  entirely  satisfied  that  a  court  of  equity 
will  sometimes  impose  the  burthen  of  a  covenant  relating  to 
lands  on  the  alienee  of  such  lands,  on  a  principle  altogether 
aside  from  the  existence  of  an  easement  or  the  capacity  of 
such  covenant  to  adhere  to  the  title."  The  only  question 
which  the  court  regarded  as  possessed  of  difficulty  was  whether 
the  covenant  then  in  controversy  was  embraced  within  the 
proper  limits  of  this  branch  of  equitable  jurisdiction.  By  a 
divided  court  an  injunction  was  denied.  The  circumstances 
were  quite  unlike  those  before  us  and  the  decision  furnishes 
no  precedent  for  us  to  follow. 
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Statement  of 


The  judgment  appealed  from  should  be  reversed  and  new 
trial  granted,  with  costs  to  abide  the  event. 
^  All  concur  except  Peckham,  J.,  not  voting,  and  Andrews 
and  Earl,  JJ.,  dissenting  because,  in  their  opinion,  the  covenant 
was  a  personal  one  and  did  not  bind  the  grantee  of  the  land. 

Judgment  reversed. 


Robert  J.  Gray,  Respondent,  v.  Francis  T.  Waltok, 
Appellant. 

Unless  otherwise  expressed  in  the  contract,  the  vendor,  on  a  sale  of  chattels, 
is  bound  to  deliver  them  to  the  purchaser  where  they  are  at  the  time  of 
sale,  on  performance  by  the  latter  of  the  terms  of  sale. 

At  an  auction  sale  by  defendant  of  the  furniture,  etc.,  of  a  hotel,  made  on 
the  premises,  plaintiff  purchased  various  articles  on  separate  bids.  It 
was  announced  by  the  auctioneer  at  the  opening  of  the  sale  that  the  goods 
must  be  removed  before  the  first  of  May,  as  the  lease  expired  on  that 
day.  A  bill  of  items  was  delivered  to  plaintiff,  in  which  there  was  an 
overcharge  as  to  one  of  the  articles.  This  mistake  was  called  to  the 
attention  of  the  auctioneer  and  plaintiff  offered  to  pay  the  true  amount, 
but  the  mistake  was  not  corrected  until  May  second,  when  plaintiff  paid 
the  bill  to  the  auctioneer  who  paid  the  money  over  to  defendant,  but  on 
calling  at  the  hotel  plaintiff  was  unable  to  obtain  the  goods.  In  an  action 
to  recover  their  value  7iM,  that  the  terms  of  sale  did  not  relieve 
defendant  from  the  obligation  to  deliver,  except  on  the  contingency 
that  the  purchaser  failed  to  complete  the  purchase  before  May  first; 
that  plaintiff  was  excused  from  making  payment  before  that  time,  the 
delay  having  been  occasioned  by  the  neglect  and  default  of  the  defend- 
ant in  making  the  correction  in  the  bill;  that  as  the  sale,  although  com- 
prising distinct  articles,  purchased  on  separate  bids,  was  treated  by  the 
parties  as  one  transaction,  plaintiff  could  not  be  held  to  have  been  in 
default  as  to  any  portion;  that,  therefore,  plaintiff  was  entitled  to  recover; 
and  that  his  measure  of  damages  was  the  value  of  the  goods  on  May 
second. 

Also,  held,  it  was  no  answer  to  plaintiff's  claim  that  he  might  have  tendered 
the  true  amount  and  thus  have  entitled  himself  to  a  delivery  before  May 
first;  that  he  was  not  bound  to  do  this,  and  having  offered  to  comply 
with  the  terms  of  sale,  was  not  in  default. 

(Argued  October  12,  1887;  decided  October  28,  1887.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  8, 1885,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict.    (Reported  below,  20  J.  &  S.  534.) 

This  action  was  brought  to  recover  the  value  of  certain 
goods  purchased  by  plaintiff  at  auction  sale  of  the  furniture 
and  fixtures  of  the  St.  James  Hotel,  in  the  city  of  New  York, 
which  belonged  to  defendant.  The  sale  took  place  on  the 
24th  and  25th  days  of  April,  1883.  It  was  conducted  by  an 
auctioneer  under  the  direction  of  the  defendant.  The  terms 
of  sale  were  as  follows :  "  A  satisfactory  deposit  required 
from  all  purchasers.  All  goods  must  be  fully  paid  for  before 
being  removed ;  and  if  not  paid  for  within  twenty-four  hours 
after  the  sale,  the  deposit  will  be  forfeited,  the  sale  annulled 
and  goods  resold  for  account  of  the  purchaser.  All  goods  are 
flold  as  they  are  and  no  allowance  will  be  made  for  damaged 
articles.  All  goods  must  be  removed  at  purchaser's  own  cost 
and  risk.  Sale  will  also  be  made  subject  to  terms  as  stated  at 
time  of  sale." 

It  was  also  proved  by  the  auctioneer  and  by  his  clerk,  that 
it  was  distinctly  announced  at  the  opening  of  the  sale,  and 
several  times  during  the  sale,  that  the  goods  would  have  to  be 
removed  before  the  first  of  May,  on  account  of  the  property 
then  going  into  the  possession  of  parties  other  than  the 
defendant.  The  fact  of  such  announcement  having  been  so 
made  was  uncontradicted,  and  was  held  by  the  court  to  be  an 
undisputed  fact  in  the  case. 

A  bill  of  the  articles  purchased  was  made  out  and  delivered 
to  the  plaintiff  on  the  evening  of  April  twenty-sixth.  This 
bill  the  plaintiff  claimed  was  erroneous  in  that  he  was  therein 
charged  with  the  sum  of  $50  for  each  of  two  washing 
machines,  when  in  fact  as  he  contended,  he  had  purchased 
both  for  the  sum  of  $50.  The  plaintiff  sought  to  have  this 
error  corrected,  but  the  autioneer  was  so  busy,  as  he  said,  with 
the  sale  that  he  was  unable  to  see  the  plaintiff  in  regard  to  it 
until  the  second  day  of  May,  when  an  agreement  in  regard  to 
this  difference  was  effected.    Then  the  plaintiff  paid  his  bill, 
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and  the  auctioneer  stated  that  the  doors  would  be  open  in  the 
afternoon  and  that  then  he,  the  plaintiff,  could  get  his  goods. 
Plaintiff  went  on  said  afternoon  for  his  goods,  but  could  not 
get  them,  and  thereupon  immediately  notified  the  auctioneer 
who  promised  that  he  would  see  to  it  that  plaintiff  should 
obtain  the  goods.  The  defendant  received  the  money  paid  to 
the  auctioneer.  The  plaintiff  made  several  other  attempts  to 
get  his  goods,  which  proved  unavailing. 

As  the  plaintiff  and  the  auctioneer  disagreed  upon  the  trial 
as  to  the  terms  of  the  settlement  of  May  second,  the  court 
submitted  to  the  jury  the  question  as  to  what  the  original 
agreement  was,  and  in  doing  so  instructed  them  that  if  the 
plaintiff  agreed  to  pay  $50  for  each  of  the  two  machines,  then 
it  became  his  duty  to  remove  his  goods  before  the  first  day  of 
May,  and  in  such  case  he  was  not  excused,  by  reason  of  the 
dispute  which  he  had  created,  for  not  removing  them  before 
that  time ;  but  that  on  the  other  hand,  if  plaintiff's  version  of 
the  transaction  was  the  correct  one  and  he  had  bid  $50  for 
both  machines,  and  it  was  so  stated  at  the  time  to  the  auctioneer, 
the  failure  of  the  auctioneer  to  deliver  a  correct  bill  and  the 
subsequent  negotiations  based  thereon  would  excuse  the 
plaintiff's  neglect  in  not  taking  the  goods  before  the  first  of  May. 

Jos.  A.  Shoudy  for  appellant.  It  was  error  for  the  conrt 
to  make  the  defendant's  liability  depend  upon  the  merits  of 
the  controversy  in  regard  to  the  washing  machines.  Those 
machines  were  put  up  and  sold  as  a  separate  sale,  distinct  from 
any  other  article  and  such  sale  constituted  a  separate  contract. 
(Benj.  on  Sales,  §  135.)  The  defendant  should  have  been 
allowed  to  show,  as  he  offered  to  do,  that  his  lease  of  the 
premises  where  the  sale  was  made  expired  on  or  before  the 
first  of  May,  and  that  the  goods  in  question  after  the  first  of 
May  passed  out  of  his  possession  and  out  of  his  control. 
(Cockroft  v.  JJT.  Y.  dk  H.  R.  R.  Co.,  69  K  Y.  201.) 

Jacob  F.  Miller  for  respondent.  There  was  no  valid  con- 
tract between  the  parties  until  the  second  of-  May,  1883. 
(BisseU  v.  Balcom,  33  N.  T.  283.)    On  that  day  when  the 
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title  of  the  goods  passed  to  the  plaintiff,  there  was  an  implied 

warranty  of  title  and  of  delivery  of  the  goods,  as  well  as  an 

express  agreement  of   delivery.     An  irrevocable  license  to 

plaintiff  to  enter  upon  the  premises  and  remove  the  goods 

was  implied.     {Griffin  v.  Baird,  62  N.  Y.  331 ;  In  re  Sarah 

Ann,  2  Sumn.  211 ;  McCleod  v.  Jones,  105  Mass.  403  ;  Benj. 

on  Sales  [3  Am.  ed.],  §  886  ;  Story  on  Sales,  §  449  ;  Willis  v. 

Willis,  6  Dan.  [Ky.]  49 ;  Brake  Y.Wells,  11  Allen,  142; 

NetUeton  v.  Sikes,  8  Met.  43 ;  Giles  v.  Simonds,  15  Gray, 

441 ;  2  Kent's  Com.  478 ;  West  v.  Wentworth,  3  Cow.  82 ; 

Clark  v.  Finney,  7  id.  681 ;  Griffin  v.  Colvin,  16  N.  Y.  489  ; 

Mctfeal  v.  Emerson,  15  id.  384  ;  Wood  v.  Mauley,  11  Ad.  & 

EL,  37 ;  Foot  v.  March,  51  N.  Y.  202  ;  Kimberly  v.  Patchin, 

19  id,  350 ;  Bey  v.  Bix,  9  Wend.  129 ;  Taylor  v.  Reed,  4 

Paige,  561 ;  Gray  v.  Luce,  17  J.  &  S.,  540.)     The  plaintiff 

had  a  reasonable  time  after  payment  to  remove  the  goods. 

(Danforth  v.  Walker,  40  Vt.  257 ;  Blydenburgh  v.  Welch, 

1  -Bald.  331.)    The  promise  of  Mr.  Harnett  that  the  plaintiff 

should  have  his  goods  in  the  afternoon  of  May  second  was,  in 

latv,  the  promise  of  the  defendant,  for  it  was  within  the  scope 

of    his  authority.     {Amerman  v.  M.  C.  R.  R.  Co.,  65  N.  Y. 

lie  ;     Walsh  v.   Hartford  F  I.  Co.,  73  id.  5 ;   Hazard  v. 

Specvrs,  2  Abb.  353  ;  Elwdl  v.  Chamberlain,  31  N.  Y.  619 ; 

M?u,r~ray  v.  Binninger,  3  Keyes,  107 ;    Leslie  v.  Wilie,  47 

N-     Y.  652.)     An  amount  sufficient  to  indemnify  the  party 

injured  for  the  loss,  which  is  the  natural  result  of  the  wrongful 

&X  complained  of,  and  which  a  proper  degree  of  prudence  on 

&e  part  of  the  complainant  would  not  have  averted,  is  the 

measure  of  damages  which  juries  are  usually  instructed  to 

award,  except  in  cases  where  punitive  damages  are  allowable. 

{Baker  v.  Brake,  53  N.  Y.  211  ;  Thayer  v.  Manley,  73  id. 

307;  Price  v.  Keyes,  1  Hun,  191 ;  Gray  v.  Luce,  17  J.  &  S. 

^•)    While  the  price  which  goods  bring  at  a  public  sale  is 

some  evidence  of  their  value,  it  is  not  the  best  evidence  of 

value  or  even  strong  evidence  of  value.     {Campbell  v.  Wood- 

north,  20  K  Y.  499 ;  Whitehouse  v.  Atkinson,  3  Car.  &  P. 

344'  Beach  v.  R.  dk  B.  B.  R.  R.  Co.,  37  K  Y.  457,  470; 
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WeUs  v.  Kdsey,  id.  143 ;  OiU  v.  McNamee,  42  id.  44,  46 ; 
Knick.  Z.  Ins.  Co.  v.  Nelson,  78  id.  137,  145.)  There  was 
one  sale,  one  bill,  one  transaction,  notwithstanding  the  number 
of  articles  included  in  the  bill.  (Jenness  v.  Wendell,  51  N.  H. 
67 ;  AUard  v.  Greasert,  61 N.  Y.  1 ;  Mills  v.  Hunt,  17  Wend. 
333  ;  20  id.  431.) 

Andrews,  J.  By  the  general  rule  of  law,  the  vendor  on  a 
sale  of  chattels  is  bound  to  deliver  them  to  the  vendee  at  the 
place  where  they  are  at  the  time  of  the  sale,  on  performance 
by  the  latter  of  the  terms  of  sale,  although  the  contract  is 
silent  on  the  subject  of  delivery.  The  obligation  to  deliver, 
if  not  expressed,  is  implied.  (2  Kent's  Com.  677 ;  Benj.  on 
Sales,  555.)  The  obligation,  however,  may  be  limited,  or 
qualified,  or  altogether  excluded  by  the  terms  of  the  contract. 
The  terms  of  the  auction  sale  in  this  case  did  not  relieve  the 
defendant  from  the  obligation  to  deliver  the  property  pur- 
chased by  the  plaintiff,  except  in  the  contingency  that  the 
purchaser  failed  to  complete  the  purchase  by  paying  for  and 
removing  the  property  from  the  St.  James  Hotel  before  the 
first  of  May.  Up  to  that  time  the  defendant,  on  payment 
being  made,  was  bound  to  deliver  the  goods,  on  the 
premises,  when  called  for  by  the  plaintiff.  The  omission  of 
the  plaintiff  to  pay  for  the  goods,  o?  to  call  for  or  remove 
them  before  the  first  of  May,  released  the  defendant  from  any 
further  responsibility,  and  the  goods  remained  on  the  premises 
after  that  time  at  the  risk  of  the  plaintiff,  unless  the  delay  was 
attributable  to  the  act  of  the  defendant,  or  unless  the  defend- 
ant waived  the  condition  as  to  payment  and  removal.  Upon 
the  facts  found  we  think  the  plaintiff  was  excused,  and  that 
the  delay  in  paying  for  the  goods  until  the  second  of  May 
was  occasioned  by  the  neglect  and  default  of  the  defendant  to 
correct  the  bill  of  items  in  time  to  enable  the  plaintiff  to  com- 
ply with  the  terms  of  sale.  The  jury  have  found  that  the 
two  washing  machines,  which  were  charged,in  the  bill  at  $100, 
were  struck  off  for  fifty  dollars.  The  plaintiff  repeatedly 
called  upon  the  auctioneer  before  the  first  of  May,  to  correct 
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the  bill,  and  expressed  his  readiness  to  pay  the  true  amount, 
but  was  put  off  from  day  to  day  until  the  second  of  May, 
when  the  controversy  was  settled  and  the  plaintiff  paid  the 
bill  to  the  auctioneer,  who  paid  over  the  money  to  the  defend- 
ant. The  delay  having  been  caused  by  the  act  of  the  defendant 
in  demanding  a  greater  sum  than  he  was  entitled  to  receive, 
he  cannot  in  justice  be  permitted  to  insist  that  the  omission 
of  the  plaintiff  to  pay  for  and  receive  the  goods  before  the 
first  of  May,  discharged  him  from  the  obligation  to  make 
delivery.  The  limitation  in  the  contract  was  inserted  for  his 
protection  as  he  was  to  vacate  the  premises  on  the  first  of  May, 
but  it  was  connected  with  the  correlative  right  of  the  purchaser 
to  entitle  himself  by  payment  to  call  upon  the  defendant  for 
the  goods  and  to  receive  them  before  the  expiration  of  the 
period  mentioned.  It  is  not,  we  think,  an  answer  to  the  claim 
of  the  plaintiff  that  he  might  have  tendered  the  true  amount 
and  thus  have  entitled  himself  to  a  delivery  before  the  first 
of  May.  He  was  not  bound  to  take  this  course.  Having 
offered  to  comply  with  the  terms  of  sale,  he  was  not  in  default, 
and  the  defendant  having  on  the  second  of  May  accepted  pay- 
ment, he  was,  we  think,  under  obligation  to  deliver  the  goods 
on  the  premises,  or,  at  least,  to  put  them  within  the  power,  or 
under  the  dominion  of  the  plaintiff,  notwithstahding  the  expira- 
tion of  the  period  for  removal  fixed  by  the  contract.  (See 
Story  on  Sales,  §  310,  tod  cases  cited.)  The  sale,  although 
comprising  distinct  articles  purchased  on  separate  bids,  was 
treated  by  the  parties  as  one  transaction,  and  the  separate  sales 
as  parts  of  an  entire  contract.  (Mills  v.  Hunt,  17  Wend.  333 ; 
S.  C,  20  id.  431.)  The  charge  as  to  the  rule  of  damages  was 
correct.  The  plaintiff  was  entitled  to  recover  the  value  of  the 
goods  on  the  second  of  May,  if  entitled  to  recover  at  all,  and 
the  charge  that  the  jury  in  determining  the  value,  might  consider 
the  price  the  goods  brought  on  the  sale,  and  the  refusal  to  charge 
that  the  recovery  was  limited  to  the  purchase-price  or  that  the 
purchase-price  was  strong  evidence  of  the  value,  was  proper. 
(Campbell  v.  Woodtoorth,  20  N.  Y.  499 ;  Gill  v.  McNamee, 
42  id.  44,  46;  Hoffman  v.    Conner,  76   id.   121,  124.)    In 
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view  of  our  disposition  of  the  main  questions,  the  excep- 
tions on  other  points  do  not  call  for  special  consideration. 

The  judgment  should  be  affirmed. 

Air  concur,  except  Kugeb,  Ch.  J.,  not  voting. 

Judgment  affirmed. 
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John  J.  Serviss,  Appellant  and  Respondent,  v.  Luot 
McDonnell,  Impleaded,  etc.,  Appellant  and  Respondent. 

An  incoming  partner  can  only  be  made  liable  by  agreement  for  the  prior 
debts  of  the  firm,  whether  he  succeeds  an  outgoing  partner  by  purchase, 
or  whether,  upon  the  death  of  one  partner  he  joins  with  the  survivors  in 
carrying  on  the  business.  ( 

An  undertaking  on  his  part,  alone  or  in  connection  with  others,  that  the 
new  firm  will  pay  the  debts  of  the  old  firm,  can  be  enforced  only  by  the 
old  firm ;  its  creditors  may  not  sue  for  a  breach  of  it. 

Plaintiff  was  the  owner  of  certain  promissory  notes,  executed  by  the  indi- 
vidual members  of  a  firm,  for  a  firm  debt.  One  of  the  makers  having 
died,  a  new  firm  was  formed  to  continue  the  business,  composed  of  the 
surviving  members  of  the  old  firm  and  the  widow  and  a  son  of  the 
decedent.  By  the  new  articles  of  copartnership  it  was  declared  that 
the  widow  and  son  were  to  have  a  third  interest  and  were  to  pay  "  one- 
third  of  the  liabilities  of  the  late  firm. "  In  an  action  to  recover  the  amount 
of  the  notes,  in  which  the  widow  alone  defended,  held,  that  if  the  action 
was  maintainable  at  all  against  her,  it  was  only  for  one-third  of  the 
amount. 

It  seems  that  as  plaintiff's  contract  was  with  the  members  of  the  old  firm,  in 
the  absence  of  evidence  that  there  had  been  a  change  of  credit  or  a 
promise  on  plaintiff's  part  to  accept  the  incoming  members  as  his  debtors, 
or  some  analogous  act,  no  recovery  could  be  had  against  them;  that  the 
obligation  of  the  contract  did  not  enure  to  plaintiff's  benefit. 

But  hdd,  that  as  the  question  of  the  widow's  liability  for  the  one-third 
merely  was  not  raised  on  trial,  it  could  not  be  raised  upon  appeal. 

(Argued  October  3,  1887;  decided  November  29,  1887.) 

These  were  cross  appeals  from  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  third  judicial  department, 
entered  upon  an  order  made  the  first  Tuesday  of  May,  1885, 
which  modified,  and  affirmed  as  modified,  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 
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The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Nathaniel  C.  Moak  for  plaintiff.  Defendant  not  having 
claimed  there  was«any  question  of  fact  which  should  be  sent  to  a 
jury  cannot  now  insist  there  was  one.  (Ormes  v.  Dauchy,  82 
K  Y.  443, 448, 449 ;  Provost  v.  McEnvroe,  102  id.  650  ;  4  East. 
K.  778 ;  DiOon  v.  Cockroft,  90  N.  Y.  649,  650.)  Fraud  may 
be  proved  by  circumstances.  (Clark  v.  Baird,9  N.  Y.  183  ; 
Waterbury  v.  Stwrtevant,  18  Wend.  353, 362 ;  Stewart  v.  Stras- 
burger,  51  How.  Pr.  388.)  When  the  contract,  on  its  face,  is 
susceptible  of  more  than  one  construction,  the  acts  of  the  parties 
under  it  are  the  best  expositors  of  what  their  intention  really 
was.  (Cambridge  v.  Lexington,  17  Pick.  230  ;  Livingston  v. 
Ten  Broeck,  16  Johns.  23  ;  Onthank  v.  Lake  Shore,  8  Hun, 
131 ;  71  N.  Y.  194 ;  Rockwell  v.  Humphrey,  57  Wis.  414.) 
The  court  should,  as  far  as  possible,  place  itself  in  the  "  shoes  " 
of  the  parties,  and  from  their  situation  and  evident  purpose 
and  intention,  determine  what  they  really  intended ;  this  inten- 
tion should  be  carried  into  effect  so  far  as  the  rules  of  language 
and  of  law  will  permit.  (2  Pars,  on  Cont.  [7th  ed.]  631, 499 ; 
Hurley  v.  Brown,  98  Mass.  545,  546,  548.)  An  agreement 
may  be  implied  from  the  acts  of  and  transactions  between  the 
parties.  Such  a  contract  does  not  differ  from  an  express  one, 
except  in  form  of  proof.  (Bish.  on  Cont.  [2d  ed.],  §§  257, 
258,  259,  263.)  Mrs.  McDonnell  is  presumed  to  have  known 
the  contents  of  the  books  of  the  firm  of  which  she  was  a 
member,  she  was  equally  bound  by  acquiescence,  it  being  her 
duty  to  inform  herself  as  to  what  her  own  firm  was  doing  and 
spreading  upon  the  legitimate  record  of  its  doings.  (Cheever 
v.  Lamar,  19  Him,  132,  135 ;  Allen  v.  Colt,  6  Hill,  318 ; 
O'Brien  v.  Hanley,  86  111.  278.)  While  an  incoming  partner 
is  not  liable  for  the  prior  debts  of  the  firm  without  a  special 
promise,  yet  very  slight  testimony  will  be  sufficient  to  prove 
an  assumption  by  him  of  those  debts.  (Cross  v.  Burlington, 
17  Kans.  336 ;  Updyke  v.  Doyle,  7  R.  I.  447, 463 ;  2  Collyer's 
law  on  Part,  by  Wood    [6th  ed.],   831  §  525  j  Shmo  v. 
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McGregory,  105  Mass.  96,  102 ;  Frazer  v.  Howe,  106  111. 
564,  581 ;  Keller  v.  West,  etc.,  39  Hun,  348,  353,  355 ;  Mores 
v.  Society,  etc.,  19  N.  Y.  Weekly  Dig.  247;  Radd  v. 
McMorran,  17  id.  258;  30  Hun,  309.)  The  transfer  to 
defendant  by  the  survivors  of  an  interest?  in  the  firm  was  a 
sufficient  consideration  for  her  assumption  as  a  member  of  the 
new  firm  of  the  debts,  or  of  a  portion  thereof  of  the  old  firm, 
so  as  to  entitle  a  creditor  thereof  to  recover  of  her.  {Arnold 
v.  Nichols,  64  N.  Y.  117,  119;  Prince  v.  Kohler,  77  id.  91 ; 
AUendorph  v.  WheeUr,  23  Weekly  Dig.  319;  2  Cent.  R. 
393,  394;  5  N.  East  R.  102  N.  Y.  649;  Pufoer  v.  Skinner, 
42  Hun,  322,  325,  326 ;  Vrooman  v.  Turner,  69  N.  Y.  280.) 
Through  the  death  of  John  McDonnell  the  old  firm  of 
McDonnell,  Kline  &  Co.  was  dissolved.  The  assets  were 
joint  property  and  the  title  thereto  vested  in  the  survivors, 
charged  with  a  trust  for  the  payment  of  the  firm's  debts. 
{Menagh  v.  WhitweU,  52  N.  Y.  158 ;  Morss  v-  Gleason,  64 
id.  207 ;  Shackelford  v.  Shackelford,  32  Gratt.  [Va.]  481 ; 
Arnold  v.  Nichols,  64  N.  Y.  117;  Brown  v.  Curreny  14 
Hun,  260.) 

N.  P.  Hinman  for  defendant.  The  agreement  imposed 
no  liability  upon  Lucy  McDonnell  to  this  plaintiff  as  a  creditor 
of  the  old  firm,  dissolved  by  the  death  of  John  McDonnell. 
{Mick  v.  Green,  38  Hun,  202 ;  Wheat  v.  Rice,  97  N.  Y.  296.) 
This  action  is  strictly  legal  and  not  an  equitable  one.  {Bradley 
v.  Aldrich,  40  X.  Y.  504  ;  Arnold  v.  Angell,  62  id.  508 ; 
Peoples  B'k  v.  Mitchell,  73  id.  415 ;  Stevens  v.  Mayor,  etc., , 
84  id.  296.)  The  plaintiff  having  failed  to  prove  the  cause  of 
action  he  alleged,  and  this  defendant  having  taken  proper 
objections  thereto  by  motions  and  objections  to  evidence, 
exceptions  and  requests  at  the  close  of  the  trial,  no  amend- 
ment being  either  asked  for  or  ordered,  the  judgment  upon 
another  cause  of  action  not  alleged,  cannot  be  sustained  upon 
appeal,  notwithstanding  defendant  was  not  misled.  {South- 
wick  v.  First  Nat.  B%  84  N.  Y.  420 ;  20  Hun,  349.)  Inde- 
pendent of  the  written  agreement  of  partnership  the  defend- 
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ant,  appellant,  was  not  liable  for  the  debts  of  the  former 
partnership.    (Sage  v.  Woodm,  66  N.  Y.  530,  578.) 

Danfobth,  J.  The  plaintiff  was  the  owner  of  two  notes, 
each  made  by  John  McDonnell,  Perry  Kline  and  Thomas 
Harvey,  who  thereby  jointly  and  severally  promised  to  pay  to 
his  order,  in  one  case  $500,  and  in  the  other  $2,000,  in  one 
year  from  April  1,  1873,  with  interest.  The  makers  consti- 
tuted the  firm  oi.  McDonnell,  Kline  &  Co.,  and  the  notes  were 
given  in  consideration  of  money  loaned  to  them  in  that  capacity. 
One  of  the  makers,  John  McDonnell,  died,  and  the  complaint 
alleges  that  thereafter  and  in  February,  1878,  his  widow,  Lucy 
McDonnell,  Perry  Kline  and  Thomas  Harvey  formed  a  new 
firm  under  the  same  name  of  McDonnell,  Kline  &  Co.,  and  in 
consideration  of  a  transfer  to  them  of  the  business  and  prop- 
erty of  the  old  firm,  agreed  to  pay  into  said  new  firm  and  for 
the  purpose  of  carrying  on  said  business,  certain  large  sums  of 
money,  and  to  assume  and  pay  all  the  obligations,  debts  and 
liabilities  of  said  former  firm  of  McDonnell,  Kline  &  Co., 
among  which  debts,  liabilities  and  obligations  were  the  two 
promissory  notes  above  referred  to  ;  that  no  part  of  either  of 
said  promissory  notes  has  been  paid,  except  that  the  interest 
has  been  paid  to  April  1,  1883,  and  for  the  principal  sum,  with 
'  interest,  the  plaintiff  asked  judgment  against  Lucy  McDonnell 
and  Thomas  Harvey. 

The  action  was  commenced  February  7,  1884,  and  the 
defendant,  Lucy  McDonnell,  alone  answered,  in  substance  deny- 
ing all  the  material  allegations  of  the  complaint  and  setting  up 
that  the  alleged  cause  of  action  did  not  accrue  within  six  years. 
Upon  the  trial  at  the  circuit  before  a  justice  of  the  Supreme 
Court  and  a  jury,  the  only  proposition  seriously  litigated  was  the 
liability  of  Mrs.  McDonnell,  and  to  establish  that  parol  evidence 
alone  was  given.  Its  force  need  not  be  considered,  for  at  a 
subsequent  stage  of  the  trial  she  put  in  evidence  written  instru- 
ments containing  the  only  agreement  by  which  she  can  be 
bound,  and  the  question  upon  the  whole  case  was  finally  sub- 
mitted to  the  trial  judge  as  one  of  law.    He  not  only  denied 
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the  defendant's  motion  for  a  nonsuit,  but  also  refused  to  role, 
when  subsequently  requested  by  her  counsel,  "  that  the  plaintiff 
was  only  entitled  to  recover  against  her  one-third  of  the 
amount  due  upon  the  notes,"  and  upon  the  plaintiff's  applica- 
tion directed  a  verdict  in  his  favor  upon  the  whole  sum  claimed, 
and  judgment  was  entered.  Upon  the  defendant's  appeal  to 
the  General  Term,  that  court  modified  the  judgment  by 
reducing  it  to  one-third,  and,  from  the  judgment  so  modified, 
both  parties  appeal  to  this  court,  the  plaintiff  against  the  mod- 
ification, and  the  defendant  because  it  was  not  altogether  set 
at  naught 

The  plaintiff's  appeal  is  so  fully  met  by  the  reasoning  of 
the  learned  judge  at  General  Term  that  little  need  be  said. 
An  incoming  partner  is  not  as  of  course,  liable  for  the  debts 
of  the  firm,  whether  he  succeeds  an  outgoing  partner  by  pur- 
chase, or  whether  upon  the  death  of  one  partner  he  joins  with 
the  survivors  in  carrying  on  the  business  by  virtue  of  a  new 
partnership.  He  may  become  liable  by  agreement,  but  an 
undertaking  on  his  part  alone,  or  in  connection  with  others, 
that  the  new  firm  will  pay  the  debts  of  the  old  firm,  can 
be  enforced  only  by  the  old  firm,  and  the  creditors  could 
not  sue  for  the  breach  of  it.  The  evidence  which  led 
the  General  Term  to  modify  the  judgment  was  a  written 
instrument  dated  February  25,  1878,  executed  by  Lticy 
McDonnell,  her  son  Willard  McDonnell,  Perry  Kline 
and  Thomas  Harvey.  By  its  terms  these  persons  became 
partners  under  the  name  of  McDonnell,  Kline  &  Co.,  to  con- 
tinue the  business  theretofore  conducted  by  the  former  firm 
of  that  name,  for  such  time  as  they  should  agree,  with  a  capital 
equal  to  the  amount  of  the  capital  of  the  old  firm,  and  it  was 
declared  that  Mrs.  McDonnell  and  Willard  McDonnell,  as 
parties  of  the  first  part  thereto,  were  to  pay  one-third  of  the 
liabilities  of  the  late  firm  of  McDonnell,  Kline  &  Co.,  and 
were  jointly  to  receive  one-third  of  the  profits  of  said  business, 
to  pay  one-third  of  the  expenses  of  conducting  it  and  bear  and 
pay  one-third  of  all  losses  which  might  happen,  and  furnish 
one-third  of  the  capital. 
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The  parties  of  the  second  and  third  parts  were  each  to 
receive  one-third  of  the  profits,  to  furnish  one-third  of  the 
capital,  bear  and  pay  one-third  of  all  expenses  in  conducting 
said  business,  and  one-third  of  all  losses  which  might  happen 
or  occur.     The  learned  court  held  that  the  defendant's  lia- 
bility must  be  measured  by  this  agreement,  and  could  not 
exceed  one-third  of  the  debts  of  the  old  firm.     In  this  con- 
clusion the  learned  judge  was  clearly  right.     The  agreement 
contained  the  terms  on  which  the  defendant  became  a  member 
of  the  firm,  and  expressed  the  full  extent  of  her  obligation, 
whether  it  inured  to  the  surviving  members  of  the  old  firm  or 
.  to  its  creditors.     The  plaintiffs  appeal  must,  therefore,  in  any 
view  of  the  case,  fail.     If  he  could  maintain  an  action  at  all, 
it  could  be  only  for  the  one-third  which  came  within  the  terms 
of  the  agreement.     But  the  defendant  also  appeals.     Her  con- 
tention is  that  the  plaintiffs  contract  was  with  the  members  of 
the  old  firm ;  that  there  has  been  no  change  of  credit,  not  even 
a  communication  with  her,  much  less  a  promise  on  his  part  to 
accept  her  as  his  debtor.     Upon  the  record  before  us  that  conten- 
tion is  well  founded,  and  the  adjudged  cases  show  that  without 
some  one  of  these  things  being  done,  or  some  analogous  act  on 
the  part  of  a  creditor,  he  cannot  maintain  an  action  on  such  an 
agreement  as  that  by  which  the  defendant  bound  herself. 
Here  it  is  apparent  that  the  obligation  of  the  defendant  to  her 
copartners  is  the  only  foundation  for  the  plaintiffs  action, 
and  there  is  no  circumstance  in  the  case  to  exempt  him  from 
the  general  rule  of  law  that  one  who  is  not  a  party  to  a  con- 
tract cannot  sue  in  respect  of  a  breach  of  duty  arising  out  of 
the  contract     Moreover,  our  decision  in  Wheat  v.  Rice  (97 
N".  Y.  296),  is  justly  relied  upon  as  controlling  the  disposition 
of  this  case.     In  that  the  undertaking  of  the  defendant  was 
to  "  assume  and  pay  one-quarter  of  all  the  indebtedness  "  of 
the  firm  named.     In  this  the  defendant  jointly,  with  her 
son,  promised  "  to  pay  one-third  of  the  liabilities  of  the  late 
firm."     The  cases  cannot  be  distinguished,  and  the  principle 
applied  in  that  cited  would  seem  to  require  the  reversal  of  the 
judgment,  if  the  defendant  was  in  condition  to  avail  herself 
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of  it.  It  is  obvious,  however,  from  the  record,  that  no  such 
question  was,  raised  at  the  trial  term,  and,  so  far  as  appears,  the 
point  is  taken  for  the  first  time  in  this  court.  This  will  not 
do.  Had  it  been  raised  in  season  it  might  perhaps  have  been 
obviated.  In  such  a  case  it  is  well  settled  that  an  exception 
not  taken  in  the  court  below  cannot  be  available  on  appeal 
The  defendant's  appeal  must,  therefore,  also  fail,  and  the 
judgment  of  the  General  Term  be  affirmed 

All  concur. 

Judgment  affirmed. 


|jff  gg|         In  the  Matter  of  the  Estate  of  John  B.  Page,  Deceased 

I1U7    260 

1 112  527  A  citation  was  issued  by  the  surrogate  of  the  county  of  New  York  to  the 
widow  and  next  of  kin  of  an  intestate,  notifying  them  of  an  intended 
application  by  the  public  administrator  for  letters  of  administration. 
Upon  the  day  and  hour  named  in  the  citation,  the  counsel  for  the 
widow  and  next  of  kin  appeared  before  the  surrogate  to  oppose; 
but  there  was  no  appearance  on  the  part  of  the  public  administrator. 
Said  counsel  remained  in  court  until  after  the  second  call  of  the  calendar 
and  was  then  informed  by  the  surrogate  that  there  was  no  such  applica- 
tion on  the  calendar.  No  application  was  made  on  that  day,  but  subse- 
quently, and  without  notice  to  said  counsel  and  in  his  absence,  the 
application  was  made  and  granted.  Held,  that  the  order  was  void;  that 
no  order  having  been  made  on  the  return  day  of  the  citation,  either 
adjourning  the  hearing  or  determining  the  matter,  the  surrogate  lost  juris- 
diction to  proceed  further,  without  either  due  service  of  another  citation 
or  a  voluntary  appearance  of  the  widow  and  next  of  kin. 

A  motion  to  revoke  the  letters  was  denied  by  the  surrogate  and  his  order 
was  affirmed  by  the  General  Term.  Held,  that  as  the  decisions  below 
showed  a  fair  justification  for  the  conduct  of  the  public  administrator, 
and  as  his  good  faith  was  not  questioned,  the  taxable  costs  of  the 
proceedings  should  be  paid  out  of  the  estate. 

It  seems  that  under  the  provision  of  the  New  York  Consolidation  Act 
(§§  219,  220,  Chap.  410,  Laws  of  1882),  the  public  administrator  has  no 
right  of  administration  upon  the  estate  of  one  dying  intestate,  without 
the  state,  leaving  effects  within  the  county  of  New  York,  who  was  not  a 
citizen  of  the  state. 

Under  the  provisions  of  the  Revised  Statutes,  however  (2  R.  S.  74,  §  27), 
which  in  this  respect  have  not  been  repealed  by  the  Code  of  Civil  Pro- 
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cedure,  the  public  administrator  has  a  right  of  administration,  contingent 
upon  the  refusal  of  others  who  have  a  prior  right. 

The  widow  and  next  of  kin  of  a  citizen  of  the  United  States,  but  a  non- 
resident of  this  state*  dying  intestate  out  of  the  state,  leaving  personal 
property  in  said  county,  are  entitled  to  letters  of  administration  in  the 
order  of  priority  named  in  the  statute. 

It  is  not  necessary,  however,  that  they  should  initiate  the  proceedings;  the 
public  administrator  may,  and,  in  case  of  their  neglect,  it  is  his  duty  to  do 
this,  and  if  after  proper  service  of  a  citation,  upon  hearing  on  his  appli- 
cation, it  appears  there  is  a  widow  or  relative  competent,  qualified  and 
willing  to  take,  letters  must  be  issued  to  such  person;  if  this  does  not 
appear  the  public  administrator  is  entitled  to  administration,  at  least 
where  there  are  creditors  of  the  decedent  in  said  county. 

(Argued  October  4,  1887;  decided  November  29,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  31, 
1886,  which  affirmed  an  order  of  the  surrogate  ox  the  county 
of  New  York,  denying  a  motion  on  the  part  of  the  widow 
and  next  of  kin  of  John  D.  Page,  deceased,  to  set  aside  and 
revoke  letters  of  administration  issued  by  said  surrogate  to  the 
public  administrator. 

The  said  intestate  was  a  non-resident  of  this  State ;  he  died 
at  Rutland,  Vermont.     The  further  facts  appear  in  the  opinion. 

Alfred  R.  Page  for  appellants.  The  application  for  letters 
not  having  been  made  in  pursuance  of  the  notice  authorized 
by  statute,  the  surrogate  had  no  power  to  grant  the  same. 
(N.  Y.  Con.  Act,  1882,  §§  227,  228;  Proctor  Y.Wanmaker, 
1  Barb.  Ch.  302.^  The  public  administrator  had  no  right  to 
letters  of  administration  in  this  case,  the  intestate  having  been 
a  citizen  of  the  state  of  Vermont,  and  having  died  in  that 
state.  (Code  of  Civ.  Pro.,  §  2695  et  seq ;  3  R  S.  [7th  ed.], 
2290.)  » 

Lewis  Scmders  for  respondent.  The  petition  of  the  public 
administrator  on  which  the  letters  of  administration  were  issued 
to  him,  recites  all  the  facts  necessary  to  confer  jurisdiction 
upon  the  Surrogate's  Court.  Those  facts  were  the  death  of 
the  decedent,  his  intestacy,  and  the  presence  in  this  county  at 
the  time  of  his  death  or  afterwards  of  effects  belonging  to  his 
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estate.  (Code  of  Civ.  Pro.,  §  2476 ;  Laws  of  1882,  chap.  410, 
§  219,  subd.  1 ;  Bloom  v.  Burdick,  1  Hill,  130 ;  Bumsteadv. 
Bead,  31  Barb.  661 ;  Shelden  v.  Wright,  5  N.  Y.  497  ;  Farley 
v.  McConnell,  52  id.  630 ;  Boderigas  v.  Institution,  76  id. 
316 ;  Leonard  v.  Company,  84  id.  48  ;  Code,  §  2478  ;  IT.  Y. 
L.  I.  Co.  v.  17.  L.  I.  Co.,  88  K  Y.  424 ;  Anon.,  6  Cow.  41 ; 
Tyler  v.  jEtna  Ins.  Co.,  2  Wend.  280.)  The  appellants  being 
non-residents,  had  the  notice  the  law  entitled  them  to,  by  the 
publication  of  the  notice  twice  a  week  for  four  weeks  in  the 
Daily  Kegister.  (Laws  of  1882,  chap.  410,  §  227  ;  In  re 
Brewster,  Daily  Register,  Aug.  26,  1886.) 

Peokham,  J.  The  citation  to  the  widow  and  next  of  kin 
of  the  deceased  was  to  inform  them  of  an  intended  applica- 
tion by  the  public  administrator  of  New  York  city  to  the 
surrogate  of  the  county  for  letters  of  administration  upon  the 
estate  of  the  intestate  named  in  the  citation,  and  it  was  statql 
that  such  application  would  be  made  to  the  surrogate,  at  the 
court-house,  and  at  a  certain  day  and  hour.  This  citation  was 
issued  pursuant  to  statute,  and  was  necessary,  under  the 
circumstances,  to  give  jurisdiction  to  the  surrogate  to  make 
any  order  in  the  proceeding. 

When,  upon  the  day  and  hour  named  in  the  citation,  the  coun- 
sel for  the  widow  and  next  of  kin  of  the  deceased  appeared  before 
the  surrogate  ready,  as  is  stated,  to  oppose  the  application,  there 
was  no  appearance  on  the  part  of  the  public  administrator. 
This  is  not  disputed.  The  counsel  for  the  widow  says  that 
no  application  was  made  to  the  surrogate  for  the  granting  of 
any  letters  of  administration  upon  this  estate  at  that  time. 
He  further  says  that  he  remained  in  court  until  after  the 
second  call  of  the  calendar,  and  was  then  informed  by  the 
surrogate  that  there  was  no  such  application  upon  the  calen- 
dar for  that  day.  He  then  left  the  court-house,  and  in  truth 
no  application  was  made  to  the  surrogate  on  that  day. 
Subsequently,  and  without  notice  to  the  counsel  for  the 
widow,  and  in  his  absence,  application  was  made  to  the  surro- 
gate for  the  issuing  of  letters  to  the  public  administrator,  and 
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the  same  was  granted.  It  is  thought  that  where  no  one 
appeared  upon  the  return  day  of  the  citation  on  behalf  of  the 
public  administrator,  and  when  the  counsel  for  the  widow  did 
appear  and  was  then  ready  to  oppose  the  granting  of  such 
application,  and  no  order  was  made  in  the  proceeding  at  that 
time,  the  surrogate  lost  jurisdiction  to  proceed  further  without 
either  the  due  service  of  another  citation  or  the  voluntary 
appearance  of  the  widow  and  next  of  kin.  Their  counsel  had 
done  all  that  he  could  be  expected  to  do  when  he  appeared  for 
them,  as  cited,  and  was  ready  to  oppose  the  application.  If 
no  one  appeared  upon  the  other  side,  and  no  order  was  made 
in  the  case,  the  proceeding  went  down,  and  nothing  further 
could  be  done  without  due  notice. 

We  cannot  agree  that  in  such  event  the  matter  stood  over 
ready  to  be  heard  whenever,  in  the  ordinary  course  of  the 
business  of  the  court,  it  should  be  brought  to  the  attention  of 
the  surrogate.  The  surrogate  might  have  made  an  order 
adjourning  the  case  to  some  specified  time,  and  thus  retained 
jurisdiction,  but  he  did  nothing  of  the  kind,  and  the  proceed- 
ing was  simply  out  of  court. 

This  necessitates  the  reversal  of  the  order  of  the  General 
Term  and  of  the  surrogate,  and  the  entry  of  an  order  in  the 
Surrogate's  Court  annulling  and  setting  aside  and  revoking 
the  letters  of  administration  heretofore  granted  to  the  public 
administrator  df  New  York. 

The  learned  counsel  for  the  widow  contends,  however,  in 
his  argument,  and  in  his  brief  filed  here,  that  the  public 
administrator  had  no  right  to  letters  of  administration  in  this 
case,  as  the  deceased,  at  the  time  of  his  death,  was  a  citizen  of 
Vermont  and  died  within  that  state.  He  does  not  claim  that 
a  case  was  not  made  out  conferring  jurisdiction  upon  the  sur- 
rogate of  New  York  to  issue  letters  of  administration  upon 
this  estate  to  the  proper  person  and  after  a  proper  application, 
but  he  claims  that  the  Surrogate's  Court  had  no  right  to  grant 
letters  to  the  public  administrator.  As  this  question  may  arise 
in  any  future  application  in  this  case,  it  is  better  to  state  briefly 
our  views  regarding  it  now. 
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We  agree  that  section  220  of  the  New  York  Consolidation 
Act  (chap.  410  of  the  Laws  of  1882),  limits  the  sweeping  pro- 
visions of  subdivision  1  of  section  219,  so  that  the  public 
administrator,  under  the  subdivision  of  that  section,  has  no 
right  of  administration  upon  the  estate  of  one  who  was  not  a 
citizen  of  this  state>  dying  intestate  without  the  state,  leaving 
effects  within  the  county  of  New  York,  except  in  cases  men- 
tioned in  the  two  subdivisions  of  section  220,  and  this  proceeding 
is  not  brought  within  either  exception.  There  are,  however, 
cases  where  the  public  administrator  has  a  contingent  right  of 
administration,  after  the  refusal  of  others  who  have  a  prior 
right.  By  the  Revised  Statutes,  which  upon  this  subject  have 
not  been  repealed  by  the  Code,  it  is  provided  (2  R.  S.,  74,  §  27) 
that  letters  of  administration,  in  case  of  intestacy,  shall  be 
granted  to  the  relatives  of  the  deceased  if  they  will  accept  the 
same  in  the  following  order :  First  to  the  widow,  second  to  his 
children,  etc.  If  none  of  these  will  accept,  then  it  is  pro- 
vided that  the  creditors  of  the  deceased  shall  be  entitled  to 
administration,  but  "in  the  city  of  New  York  the  public 
administrator  shall  have  preference  after  the  next  of  kin  over 
creditors  and  all  other  persons." 

The  widow  and  next  of  kin  in  this  proceeding  while  non- 
residents are  citizens  of  the  United  States,  as  we  may  assume, 
and  hence  are  entitled  to  letters  in  the  order  of  priority  named 
in  the  statute.  (2  R.  S.  74,  75,  §§  27,  32.)  •  But  it  is  not 
necessary  that  they  should  initiate  the  proceedings.  The  pub- 
lic administrator,  under  section  227  of  the  above  mentioned 
consolidation  act,  could  himself  give  notice  of  an  application 
for  letters,  and  after  proper  service  thereof  and  on  the  hearing 
of  the  application,  if  it  appeared  that  there  was  a  widow  or  a 
relative  competent  and  qualified  and  willing,  letters  of  admin- 
istration would  be  granted  to  such  widow  or  relative,  and  if 
not,  then  the  public  administrator  has  the  right  to  administer 
by  the  very  terms  of  the  Revised  Statutes  already  quoted. 

If  no  application  should  be  made  by  the,  widow  or  next  of 
kin  within  a  reasonable  time,  either  for  original  or  ancillary 
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letters  of  administration  upon  the  property  here  which  was 
left  by  a  deceased  person,  hot  a  resident  of  the  state,  and  who 
died  outside  of  its  limits,  it  would,  we  think,  be  the  duty  of 
the  public  administrator  to  himself,  on  proper  notice,  make 
application  for  letters  and  proceed  as  provided  in  the  statute. 

Reading  sections  227  and  228  together,  it  is  seen  that  the 
statute  contemplates  the  making  of  the  application  by  the 
public  administrator,  even  in  cases  where,  on  the  hearing,  it 
may  appear  that  there  are  persons  willing,  qualified  and  com- 
petent to  take  out  letters.  In  such  case  the  letters  are  issued 
to  them,  but  the  proceedings  may  be  commenced  by  the  pub- 
lic administrator,  and  he  has  such  right  evidently  for  the 
purpose  of  expediting,  by  his  application,  the  issuing  of  letters 
to  some  one,  and  the  placing  of  the  property  situated  in  New 
York,  and  which  belonged  to  the  deceased,  in  a  way  for  proper 
administration. 

®ur  decision  is  limited  to  the  exact  facts  in  this  case.  It  is 
assumed  there  are  creditors  of  the  estate,  living  in  the  city  of 
New  York,  who  are  anxious  for  the  appointment  of  an  admin- 
istrator in  this  state.  As  to  what  right,  if  any,  the  public 
administrator  would  have  to  claim  that  an  appointment  should 
be  made  either  of  himself  or  others,  in  case  there  were  no 
creditors  in  the  county  of  New  York  or  none  who  desired  the 
appointment  of  an  administrator,  we  do  not  decide. 

For  the  reasons  above  given,  the  order  of  the  General  Term 
and  of  the  surrogate  refusing  to  revoke  the  letters  issued  to 
the  public  administrator  should  be  reversed,  and  an  order 
made  revoking  and  annulling  such  letters. 

In  regard  to  costs,  we  think  they  should  be  paid  out  of  the 
estate,  for  the  reason  that  the  General  Term  and  the  surrogate 
both  held  that  the  letters  were  valid  and  should  not  be  revoked, 
thus  affording  fair  justification  for  this  conduct  on  the  part  of 
the  public  administrator,  and  where,  as  in  this  case,  his  entire 
good  faith  is  not  questioned,  it  seems  proper  to  make  such  a  dis- 
position of  the  costs  of  the  proceeding.  To  that  end  leave  is 
granted  to  the  public  administrator  upon  the  appointment  of 
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an  administrator  of  this  estate,  to  apply  to  him  for  the  pay- 
ment of  the  taxable  costs  of  the  proceeding. 

All  concur. 

Ordered  accordingly. 


The  Ithaoa  Agricultural  Works,  Appellant,  v.  Judah 
Eggleston,  Alden  D.  Eggleston,  Contestant,  Respondent. 

As  to  whether  an  appeal  lies  to  the  Supreme  Court  from  an  order  made  by 
a  County  Court  in  an  action  in  which  a  transcript  was  filed  from 
Justice's  Court,  qumre. 

A  transcript  of*  a  Justice's  Court  judgment  for  $810.69  was  filed  in  the 
county  clerk's  office.  After  the  expiration  of  five  years  a  motion  was  made 
by  plaintiff  in  the  County  Court  for  leave  to  issue  execution.  On  the  hear- 
ing of  the  motion  defendant  did  not  appear,  but  another  person  appeared 
to  oppose  and  presented  affidavits  to  the  effect  that  he  was  the  owner  of 
the  judgment,  under  .and  by  virtue  of  an  assignment  executed  by  plaint- 
iff's general  agent.  The  matter  was  referred  to  a  referee,  who  reported 
that  plaintiff  made  an  agreement  in  writing  to  sell  the  judgment,  and 
that  there  was  no  fraud  inducing  it.  The  court,  on  hearing  counsel  for 
plaintiff  and  the  contestant,  the  defendant  not  appearing,  confirmed  the 
report,  denied  plaintiff's  motion,  with  costs  to  the  contestant.  Hddt  that 
it  was  a  special  proceeding  within  the  meaning  of  the  Code  of  Civil  Pro- 
cedure (§  1357),  and  that  the  order  was  appealable  to  the  Supreme  Court. 

Kincaid  v.  Richardson  (25  Hun,  237);  Andrews  v.  Lang  (79  N.  Y.  573), 
distinguished. 

(Argued  October  4,  1887;  decided  November  29,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  November  9, 
1886,  which  dismissed  an  appeal  from  an  order  of  the  County 
Court  of  Chenango  county,  denying  a  motion  to  set  aside  the 
report  of  a  referee  and  for  leave  to  issue  execution. 

The  material  facts  are  stated  in  the  opinion. 

K  Cvuntryrnan  for  appellant.  The  appeal  to  the  General 
Term  was  authorized  and  the  order  was  appealable.  (Kincaid 
v.  Richardson,  25  Hun,  237.)  This  was  a  special  proceeding. 
(Code,  §  1357 ;  Wadley  v.  Davis,  38  Hun,  186  ;  Belknap  v. 
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Waters,  11 N.  Y.  477.)  The  order  appealed  from  affected  a 
substantial  light  (Betts  v.  Gorr,  26  K  Y.  383  ;  Baldwin  v. 
Roberts,  30  Hun,  165.)  The  judgment,  when  docketed,  became 
a  judgment  of  the  County  Court.  (Belgard  v.  McLaughlin, 
44  Hun,  558 ;  Vedder  v.  Lansing,  id.  590.)  If  there  was  an 
agreement  to  assign  this  judgment,  and  there  is  a  breach  of  that 
agreement,  Alden  B.  Eggleston  has  his  remedy  by  action.  (Betts 
v.  Oarr,  26  N.  Y.  383 ;  Zee  v.  Wathms,  3  Abb.  Pr.  243  }  Mere* 
ness  v.  Brencm,  7  N.  Y.  Week.  Dig.  24 ;  Rose  v.  Henry,  37 
Hun,  397 ;  Smith  v.  McGowan,  3  Barb.  404 ;  Frvnk  v.  Morrison, 
13  Abb.  Pr.  80.)  Upon  application  for  leave  to  issue  execu- 
tion under  section  284  of  the  Code,  the  court  cannot  go  behind 
the  judgment,  or  inquire  into  its  validity.  {Lee  v.  Wat/dns, 
3  Abb.  Pr.  243.)  The  statute  of  limitations  cannot  be  inter- 
posed as  a  defense  to  such  a  motion.  (Rose  v.  Henry,  37  Hun, 
379.)  The  contestant  cannot  enforce  specific  performance  of 
the  agreement  on  this  motion.  Before  that  is  done  he  must 
bring  an  action,  and  the  plaintiff  is  entitled  to  a  trial  by  jury. 
(  Van  Etten  v.  Hasbrouck,  25  N.  Y.  Week.  Dig.  283 ;  26  id. 
85;  Rowland  v.  Ralph,  3  Johns.  20;  Myers  v.  Kdsey, 
19  id.  197.) 

Faneher  &  Sewall  for  respondent.  The  appeal  to  the 
General  Term  was  not  authorized.  It  was  not  allowed  by 
section  1342  of  the  Code  of  Civil  Procedure.  (Andrews  v. 
long,  79  N.  Y.  573 ;  Fish  v.  Thrasher,  21  Hun,  15 ;  Ferry 
v.  Round  Lake,  22  id.  293 ;  Roberts  v.  Marson,  21  id.  363.) 
It  was  a  discretionary  order  with  the  County  Court  and  not 
reviewable  at  General  Term.  (Stibbons  v.  Cowles,  30  Hun, 
523 ;  Kugelrrum  v.  Rhodes,  36  id.  269 ;  Code  of  Ckil  Pro. 
§  1377,  subd.  2;  Sherman  v.  Strauss,  52  N.  Y.  404.)  The 
appeal  to  this  court  is  not  authorized  and  cannot  be  sustained. 
(Code,  §  191 ;  Marvin  v.  Seymour,  1  N.  Y.  538 ;  Brown  v. 
Broton,  6  id.  106;  Pugsley  v.  Kissettwrgh,  10  id.  421; 
Younghanse  v.  Fmgar,  47  id.  99.)  The  order  was  a  dis- 
cretionary one  of  the  County  Court,  and  not  appealable  to  this 
court.  (PoweU  v.  Mills,  53  K  Y.  322 ;  Bolles  v.  Duff,  43 
SiCKKLa— Vox.  LXII        35 
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id.  469 ;  Anon,  59  id.  315 ;  In  re  Kings  Go.  EL  JR.  R.  Co., 
82  id.  95 ;  Sfierman  v.  Strauss,  52  id.  404 ;  Underwood  v. 
Green*  56  id.  247;  B'k  of  Genesee  v.  Spencer,  18  id.  150; 
Lawrence  v.  Fwrley,  73  id.  187 ;  Beards  v.  Wheeler,  79  id. 
213 ;  People  v.  Campbell,  72  id.  496 ;  Code  Civil  Pro.  §  190, 
subd.  2.)  No  party  has  a  substantial  right  to  an  order  that  an 
execution  issue  after  the  lapse  of  five  years  on  motion.  (Foote 
v.  Zathrop,  41  N.  Y.  358 ;  Brinkerhoff  v.  Marvin,  5  John. 
Ch.  320 ;  Beards  v.  Wheeler,  76  N.  Y.  213 ;  Miller  v.  EarU, 
24  id.  112.) 

Peckham,  J.  On  the  17th  of  January,  1878,  the  plaintiff 
obtained  a  judgment  against  the  defendant,  Judah  Eggleston, 
by  confession,  in  the  court  of  a  justice  of  the  peace  in  Chen- 
ango county,  for  the  sum  of  $310.69.  A  transcript  of  this 
judgment  was  filed  in  the  clerk's  office  of  that  county  on  the 
18th  day  of  January,  1878.  In  September,  1883,  the  plaint- 
iff's attorney  noticed  a  motion  for  leave  to  issue  execution, 
and  in  the  affidavit  upon  which  the  motion  was  to  be  made, 
the  foregoing  facts  were  stated.  It  was  also  therein  stated 
that  the  plaintiff  was  then  the  owner  of  such  judgment,  and 
that  the  same  was  then  wholly  unpaid ;  that  five  years  had 
elapsed  since  the  docketing  of  such  judgment  and  the  filing  of  a 
transcript  thereof,  and  that  no  execution  had  ever  been  issued 
on  such  judgment.  The  motion  was  noticed  for  a  term  of  the 
Chenango  County  Court,  and  the  papers  were  duly  served  on 
the  defendant  Judah  Eggleston.  Upon  the  hearing  of  the 
motion  the  defendant  did  not  appear,  but  one  Alden  B. 
Eggleston  (called  the  contestant)  appeared  by  his  counsel  and 
made  an  affidavit  that  he  was  the  owner  of  the  judgment  by 
assignment  from  the  plaintiff  through  its  general  agent.  The 
motion  was  ordered  to  stand  over,  and  permission  was  given 
to  the  plaintiff  and  contestant  to  furnish  further  evidence  con- 
cerning the  alleged  assignment.  Pursuant  to  such  order  the 
plaintiff  and  the  contestant,  Alden  B.  Eggleston,  appeared 
before  the  County  Court  on  the  adjourned  day,  and  each  read 
further  affidavits  upon  the  question.     The  original  defendant 
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still  failed  to  appear,  and  the  whole  contest  was  carried  on  as 
against  the  plaintiff  by  the  contestant,  who  insisted  that  he 
was  the  owner  of  the  judgment  The  County  Court,  feeling 
unable  to  decide  that  question  upon  the  conflicting  affidavits, 
ordered  a  reference  to  take  the  evidence  of  the  parties  and 
their  witnesses  upon  the  several  issues,  among  them  upon  the 
issues  of  ownership  and  of  fraudulent  representations  made 
by  the  contestant  to  the  plaintiff's  general  agent  to  induce  the 
assignment. 

The  referee  heard  the  testimony  and  made  a  report  in 
which  he  found  that  plaintiff  made  an  agreement  in  writing 
to  sell  the  judgment  to  the  contestant  upon  certain  terms,  and 
that  there  was  no  fraud. 

It  does  not  appear  that  the  agreement  was  ever  carried  out, 
but  on  the  contrary  it  would  seem  never  to  have  been.  On 
this  report  of  the  referee  a  motion  was  made  to  confirm  it, 
and  on  hearing  counsel  for  the  contestant  and  for  the  plaintiff, 
the  defendant  still  not  making  any  appearance,  the  County 
Court  confirmed  the  report  of  the  referee  and  denied  the 
motion  of  the  plaintiff  to  set  it  aside  and  for  leave  to  issue 
-execution,  and  granted  ten  dollars  costs  to  the  contestants 
besides  disbursements  to  be  taxed  against  the  plaintiff.  From 
that  order  of  the  County  Court  the  plaintiff  appealed  to  the 
General  Term  of  the  Supreme  Court,  and  that  court,  after 
argument,  dismissed  the  appeal  as  not  appealable,  and  from 
that  order  the  plaintiff  has  appealed  here. 

It  is  said  that  the  order  of  the  County  Court  was  not 
appealable  under  sections  1340  and  1342  of  the  Code,  because 
it  was  not  an  order  made  in  an  action  brought  in  or  taken  by 
appeal  to  the  County  Court.  It  is  true  the  original  action  was 
brought  in  a  Justice's  Court  and  judgment  was  entered  therein 
hy  confession,  but  a  transcript  was  filed  in  the  County  Court, 
and  thenceforth  the  judgment,  by  the  terms  of  the  statute,  is 
deemed  a  judgment  of  the  County  Court  and  must  be  enforced 
accordingly.  (Code,  §  3017.)  Whether  such  a  case  is  not 
within  the  plain  meaning  of  the  statute  regulating  appeals  to 
the  General  Term  from  a  County  Court  is  a  question  not  free 
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from  doubt.  If  not  thus  included  there  might  be  numerouB 
cases  where  no  appeal  would  lie  from  an  order  of  the  County 
Court,  and  which  were  yet  entirely  within  the  principle  upon 
which  appeals  are  given  to  the  Supreme  Court  in  analogous, 
cases.  If  necessary  to  the  decision  of  this  appeal  we  should 
hesitate  before  deciding  that  no  appeal  lies  to  the  Supreme 
Court  from  an  order  made  by  the  County  Court  in  an  action 
in  which  a  transcript  was  filed  from  Justice's  Court. 

In* this  case,  however,  we  think  an  appeal  from  the  order 
lies  to  the  Supreme  Court  under  section  1357  of  the  Code. 
We  think  this  was  substantially  a  special  proceeding  within 
the  meaning  of  that  section.  The  contest,  by  the  order  of  the 
County  Court,  acquiesced  in  by  both  sides,  became  one 
between  the  plaintiff  on  the  one  side  and  Alden  B.  Eggleston 
on  the  other.  The  original  proceeding  was  instituted  pursuant 
to  a  special  statutory  provision,  and  was  continued  against  one 
who  was  not  a  party  to  the  action,  but  was  served  with  notice 
and  the  contest  was  carried  on  under  the  order  of  the  court. 
For  all  purposes  of  an  appeal  from  the  order  made  by  the 
County  Court,  it  was  a  special  proceeding.  The  facts  distin- 
guish this  case  from  Kincaid  v.  Richardson  (25  Hun,  237) 
and  Andrews  v.  Long  (79  N.  Y.  573).  In  the  former  case 
the  proceeding  was  between  the  original  parties  to  the  action, 
and  hence  we  are  not  called  upon  to  assert  or  deny  the  correct- 
ness of  that  decision.  In  the  latter  case,  and  under  section 
1342  of  the  Code,  as  it  then  stood,  it  was  held  by  this  court 
that  no  appeal  would  lie  to  the  General  Term  from  an  order 
of  the  County  Court,  made  in  an  action  which  was  not  brought, 
in  that  court,  but  was  taken  there  by  appeal  from  a  Justice's- 
Court.  Whether  there  can  be  any  solid  distinction  between 
such  a  case  and  the  case  of  the  filing  of  a  transcript,  as  above 
stated,  we  need  not  now  decide  nor  do  we  now  mean  to  decide 
that  an  ordinary  application  to  the  court  in  which  the  judg- 
ment was  obtained  for  leave  to  issue  execution,  where  the 
parties  are  all  living,  is  a  special  proceeding  instead  of  a  sum- 
mary application  in  an  action  after  judgment.  Our  decision, 
is  confined  strictly  to  the  facts  of  this  case. 
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Holding  that  the  order  of  the  County  Court  was  appealable, 
it  follows  that  the  order  of  the  General  Term  dismissing  the 
appeal  should  be  reversed,  with  costs,  and  the  appeal  should 
be  heard  upon  its  merits  by  that  court. 

All  concur. 

Ordered  accordingly. 


Chakles  L.  Pickbtt,  Appellant,  v.  Edward  B.  Babtlbtt 
et  al.,  Respondents. 

Plaintiff's  assignor  leased  to  defendants  a  bonded  warehouse  and  other 
premises  for  a  term  of  one  year  from  November  1, 1880,  the  lessees  coven- 
anting to  surrender  at  the  end  of  the  term,  to  pay  the  rent  for  the  term 
and  ' '  for  such  further  time  "  as  they  may  hold  the  premises.  Bonded  goods 
belonging  to  defendants  and  placed  in  the  warehouse  before  the  expira- 
tion of  the  term,  were  left  there  until  December  28, 1881,  in  consequence 
of  defendants'  inability  to  remov6  them  without  the  consent  of  the  gov- 
ernment officials.  On  that  day  the  government  locks  were  removed,  the 
goods  taken  away  and  the  keys  of  the  buildings  were  left  at  a  place 
designated  by  plaintiff.  Plaintiff  claiming  that  by  the  holding  over  he 
had  the  right  to  elect  to  hold  the  lessees  for  another  year  upon  the  terms 
of  the  lease,  brought  this  action  to  recover  the  rent.  Held,  that,  it  appear- 
ing by  the  lease,  the  parties  anticipated  a  holding  over  by  the  tenants  and 
expressly  provided  for  it,  the  holding  over  was  not  wrongful  or  such  as 
enabled  the  landlord  at  his  option  to  treat  the  tenants  as  wrongdoers  or 
hold  them  for  the  rent  of  the  second  year,  and  that  they  were  only  liable 
up  to  the  time  of  the  surrender  of  the  premises 

Schuyler  v.  Smith  (51  N.  Y.  809)  distinguished. 
(Argued  October  6,  1887;  decided  November  29,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  May  7, 1885,  whichaffirmed 
a  judgment  in  favor  of  defendants  entered  upon  a  verdict. 
(Reported  below,  13  Daly,  229.) 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Charles  H.  Knox  for  appellant.  The  term  of  a  lease  is  fixed 
by  the  habendum  clause,  and  cannot  be  increased  by  a  covenant 
on  the  part  of  defendants  alone.    (McAdam  on  Landl.  and 
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Ten.  55,  §  37 ;  id.  187,  §  103  ;  BurcheU  v.  Clark,  2  C.  D.  P. 
88 ;  Blair  v.  Osborne,  84  N.  C.  419  ;  2  Piatt  on  Leases,  47  j 
3  Washb.  on  R.  P.  [3d  ed.),  372,  375,  436  ;  W.  Trans.  Co.  v. 
Zcmsing,  49  N.  Y.  503,  509 ;  Abed  v.  Radcliff,  13  Johns. 
296 ;  Pugsley  v.  Aiken,  1  Kern.  494 ;  Lounsbery  v.  Snyder, 
31  N.  Y.  514 ;  Drake  v.  Seaman,  96  id.  230 ;  Wright  v.  Weeks, 
25  id.  153 ;  Peabody  v.  Speyer,  56  id.  230 ;  Blossom  v.  Griffin, 
3  Kern.  569;  Stone  v.  Browning,  68  K  Y.  598;  Buck- 
master  v.  Thompson,  36  id.  558.)  It  is  the  duty  of  a 
tenant  as  soon  as  his  tenancy  expires  by  its  own  limitation, 
to  surrender  the  possession  of  the  whole  of  the  demised 
premises,  together  with  all  the  buildings  belonging  thereto,  to 
his  landlord,  or  to  some  one  authorized  by  him  to  receive  them. 
If  he  neglects  or  refuses  so  to  do,  even  though  he  retains  them 
but  for  a  few  days,  with  the  intention  of  removing,  the  land- 
lord may  treat  him  as  a  tenant  for  another  year  at  the  same 
rent,  and  payable  at  the  same  times  in  the  year,  and  in  the 
same  way  as  the  lease  provided  for  the  previous  year. 
(Schuyler  v.  Smith,  51  N.  Y.  309  Laughrcm  v.  Smith,  75  id. 
205 ;  Witt  v.  Mayor,  etc.,  6  Robt.  441 ;  McAdam's  Landl.  and 
Ten.  [2d  ed.],  32 ;  4  Wait's  Act.  and  Def .  218  ;  Austin  v. 
Strong,  47  K  Y.  679 ;  Seeder  v.  Sayre,  70  id.  180;  Girard's 
Tit.  to  R.  E.  198.)  Permission  to  remain  longer  would  be  a 
new  agreement,  and  must  be  pleaded  and  set  up  as  an  affirm- 
ative defense.  (McKyringv.  Bull,  16  N.  Y.  297;  Eenegger 
v.  Wettstein,  94  id.  252.)  On  the  1st  of  November,  1881,  as 
the  defendants  had  their  goods  on  the  premises  which  were 
then  bonded  to  the  government,  and  it  would  have  been  a 
criminal  offense  under  the  United  States  law  to  interfere 
with  them,  punishable  by  imprisonment,  by  operation 
of  law  on  the  undisputed  facts  the  landlord  was  entitled 
to  hold  the  tenant  for  a  year  under  the  terms  of  the  lease. 
(U.  S.  R.  S.,  §  2998 ;  Schuyler  v.  Smith,  51  K  Y.  309 ;  Scott 
v.  Stebbms,  91  id.  615.)  A  surrender  of  the  keys  was  neces- 
sary for  the  purpose  of  yielding  up  possession  of  the  premises. 
(Gibbons  v.  Dayton,  4  Hun,  451 ;  Little  v.  Martin,  3  Wend* 
219 ;  McAdam's  Landl.  and  Ten.  [2d  ed.],  65.) 
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W.  W.  Goodrich  for  respondents.  Promises  in  law  exist  only 
in  the  absence  of  express  promises.  (1  Gritty  on  Cont.  [11th 
Am.  ecL],  89.)  The  rule  of  construction  is  to  discover  and 
give  effect  to  the  intention  of  the  parties ;  so  that  performance 
may  be  enforced  according  to  the  sense  in  which  they  mutually 
understood  it  at  the  time  it  was  made.  (1  Chitty  on  Cont. 
[11th  Am.  ed.],  104,  105.)  Even  if  the  provision  for  holding 
over  had  not  been  inserted  in  the  contract,  the  tenant  would 
have  had  the  right  to  explain  that  his  holding  over  was  not 
voluntary,  but  compulsory.  {Smith  v.  Alt,  7  Daly,  492; 
Tuomay  v.  Dunn,  42  N.  Y.  Super.  Ct.  K.  291 ;  1  Greenl.  on 
Ev.,  §  33.)  Every  demise  between  landlord  and  tenant  in 
respect  of  matters  as  to  which  the  parties  are  even  silent,  may 
be  fairly  open  to  explanation  by  the  general  usage  and  custom 
of  the  country  or  the  district  where  the  land  lies.  (Broom's 
Legal  Max.  [7th  ed.],  663.)  Effect  must  be  given  to  every 
part  of  the  contract.  (  Ward  v.  Whitney,  8  N.  Y.  446 ;  Ham- 
ilton v.  TwyUn*,  18  id.  361 ;  Wood  v.  Sheehan,  68  id.  368 ; 
Holmes  v.  Huhbwrd,  60  id.  185 ;  W.  N.  Y.  L.  L  Co.  v. 
Clinton,  66  id.  331.)  The  doctrine  of  Schuyler  v.  Smith  (51 
N.  Y.  309)  does  not  apply  to  this  case  as  the  holding  over  was 
not  wrongful.  (Smith  v.  Alt,  7  Daly,  492 ;  Tuomay  v.  Dunn, 
42  N.  Y.  Super.  Ct.  R.  293.) 

Danforth,  J.  On  the  1st  day  of  November,  1880,  the 
plaintiff's  assignor  demised  to  the  defendants  certain  premises, 
and  among  others  a  bonded  warehouse  known  as  the  Baltic 
stores.  The  lease  was  executed  by  both  parties  and  after  a 
description  of  the  property  contained  these  words :  "  To  have 
and  to  hold  the  above  described  premises  for  the  term  of  one 
year  from  the  1st  day  of  November,  A.  D.  1880,  yielding  and 
paying  therefor  the  rent  of  sixty-five  hundred  ($6,500)  dollars 
per  year.  And  the  said  party  of  the  second  part  hereby 
agrees  and  promises  to  pay  the  said  rent  in  equal  quarterly 
payments,  and  to  quit  and  deliver  up  the  premises  to  the  party 
of  the  first  part,  or  its  attorney,  peaceably  and  quietly  at  the 
end  of  said  term  in  as  good  order  and  condition,  reasonable 
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use  and  wearing  thereof  excepted,  as  the  same  now  are,  or 
may  be  put  into  by  the  party  of  the  first  part,  and  to  pay  the 
rent  for  said  term,  and  also  for  such  further  time  as  the  party 
of  the  second  part  may  hold  the  same,  and  not  make  or  suffer 
any  waste  thereof." 

The  plaintiff  alleged  by  his  complaint  that  the  year  for 
which  the  premises  were  demised  to  the  defendants  ended  on 
the  1st  day  of  November,  1881,  but  notwithstanding  that 
"  the  defendants  continued  in  occupation  and  possession,  and 
did  not  surrender  nor  offer  to  surrender  possession  thereof, 
but  held  over,"  and  the  lessors  elected  to  hold  them  as  tenants  for 
another  year.  After  its  expiration  and  in  February,  1884, 
this  action  was  brought  to  recover  rent  alleged  to  be  due  for 
the  last  three-quarters  of  the  second  year.  At  the  trial  it 
appeared  that  bonded  goods  belonging  to  the  defendants9 
customers  and  placed  by  them  in  the  stores  before  November  1, 
1881,  were  left  there  until  December  23, 1881,  in  consequence 
of  defendants'  inability  to  remove  them  without  the  consent 
of  the  government  officials.  On  that  day  the  government, 
locks  were  removed  the  defendants'  bond  as  warehousemen 
canceled,  padlocks  put  on  the  doors  and  the  keys  left  at  the 
office  of  the  American  Tack  Company,  where,  in  a  certain 
contingency,  the  plaintiff  had  directed  they  should  be  left 

There  was  evidence  by  parol  and  otherwise  tending  to  show 
a  surrender  .of  the  premises  at  the  expiration  of  the  term,  and 
that  question  was  litigated.  At  the  close  of  the  evidence  each 
party  requested  the  court  to  direct  a  verdict  in  his  favor,  but 
the  learned  trial  judge  submitted  the  case  to  the  jury  as  one 
in  which  a  verdict  either  way  might  in  one  or  another  view 
of  the  evidence  be  warranted,  saying,  "  all  that  you  have  to 
decide  is  whether  the  defendants  surrendered  those  premises 
at  the  time  stated.  If  they  did  this  suit,  being  to  recover 
rent  after  that  time,  cannot  be  maintained."  The  jury  found 
for  the  defendants.  The  Special  Term  denied  a  new  trial,  and 
after  judgment  of  affirmance  by  the  General  Term,  the 
plaintiff  appeals  to  this  court. 

The  learned  counsel  for  the  appellant  contends  that  the 
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-case  turns  on  the  proper  construction  of  that  portion  of  the 
lease  above  quoted,  hfc  claim  being  that  "  the  legal  effect  of 
the  holding  over  was,  at  the  election  of  the  lessor,  to  make  the 
lessees  liable  for  another  year's  rent,  payable  at  the  same  times 
in  the  year  and  in  the  same  way  as  the  lease  provided  for  the 
previous  year,"  thus  invoking  the  benefit  of  the  rule  which, 
in  favor  of  the  landlord,  implies  an  agreement  as  by  tacit  con- 
sent, that  the  tenant  who  holds  over  after  the  expiration  of 
his  term,  shall  be  deemed  to  hold  for  a  year  upon  the  terms  of 
the  prior  lease.  His  principal  argument  is  that  the  covenant 
of  the  lessee  to  pay  for  "  such  further  time,"  after  the  expira- 
tion of  the  year,  as  he  shall  hold  the  premises,  must,  so  far  as 
it  implies  a  limitation,  be  disregarded  and  give  place  to  the 
legal  implication  already  referred  to.  But  the  agreement  is  to 
be  construed  by  the  intention  of  the  parties  at  the  time  of 
making  it,  as  that  intention  may  be  gathered  from  its  subject 
matter  and  the  terms  in  which  it  is  expressed.  The  lease  related 
to  a  bonded  warehouse  which  by  the  provisions  of  law  must, 
while  occupied  in  that  character,  be  used  solely  for  the  purpose 
of  storing  warehoused  merchandize,  and  be  placed  in  charge 
of  an  officer  of  the  customs,  who,  together  with  its  owner  and 
proprietor,  should  have  the  joint  custody  of  all  the  merchan- 
<lize  stored  therein  (U.  S.  Rev.  St.  §  2960.)  Its  use  was 
-subject  to  governmental  regulation,  and  it  was  as  to  receipt, 
storage  and  delivery  of  merchandize  from  it,  altogether 
removed  from  the  control  of  the  lessee.  It  may  well  be  that 
these  considerations  furnished  a  reason  for  the  clause  which 
purports  to  limit  the  lessees'  liability  for  rent  to  such  time 
beyond  the  year  as  they  should  actually  hold  the  premises.  The 
plaintiff  relies  upon  an  implied  promise,  but  the  lease  contains 
An  express  covenant  and  to  it  the  implied  promise  must  yield. 
The  lease  does  not  continue  in  force  beyond  the  term  of  one 
year  specified  in  and  created  by  it,  and  the  holding  over  must 
be  deemed  to  have  been  on  the  defendants'  covenant  solely. 
For  the  term  of  one  year  they  agree  to  pay  the  specified  rent, 
and  also  to  pay  the  rent  for  such  further  time  as  they  may  hold 
the  premises.  Thus  the  parties  anticipated  a  holding  by  the 
Sickbxs— Vol.  LXIL       36 
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tenants  beyond  the  term  and  expressly  provided  for  it  by  agree- 
ment. It,  therefore,  was  not  wrongful,  nor  such  a  holding 
over  as  makes  the  tenant  a  wrong-doer  and  enables  the  land- 
lord, at  his  option,  to  treat  him  as  a  trespasser  or  hold  him  for 
the  rent  of  a  second  yeqr. 

In  Schuyler  v.  Smith  (51  N.  Y.  309),  cited  by  the  appellant, 
there  was  no  agreement  in  reference  to  a  holding  after  the 
expiration  of  the  term,  and  the  principle  upon  which  that 
case  turned,  has  no  application  here.  Nor  do  the  other  cases 
cited  by  the  appellant  require  any  different  conclusion. 
Western  Transportation,  Company  v.  Lansing  (49  N.  Y.  499) 
was  an  action  for  specific  performance,  by  the  landlord,  of  a 
covenant  not  unlike  the  present,  and  which  the  lessee  claimed 
entitled  him  to  renewal  of  the  lease  for  a  term  like  that 
originally  granted.  But  the  court  held  he  was  not  entitled  to 
it,  and  the  whole  reasoning  of  the  judge  in  that  case  aids  the 
defendants  here,  for  it  shows  that  the  implications  upon  which 
the  plaintiff  relies  cannot  be  indulged  in. 

Other  propositions  are  argued  by  the  appellant  and  have 
been  examined.  We  do  not  find  that  they  point  to  any  error 
in  the  judgment  of  the  court  below.  It  should,  therefore  be 
affirmed. 

All  concur,  except  Ruger,  Ch.  J.,  not  voting. 

Judgment  affirmed. 


|n4_3K>!     William  R.  Cooper,  Jr.,  Appellant  v.  The  Hong  Kong  aj*i> 
Shanghai  Banking  Corporation,  Respondent. 

M.  D.  &  Co.,  shipped  certain  sugars  at  Manilla  for  New  York,  taking  bills 
of  lading  therefor,  transferable  to  their  order  on  payment  of  the  freight; 
these  bills  said  firm  indorsed  in  blank  and  delivered  to  defendant  to  secure 
the  acceptance  and  payment  of  bills  of  exchange  drawn  by  the  consignors 
and  discounted  by  defendant.  The  bills  were  accepted,  and  at  the 
request  of  the  drawees,  defendant,  through  its  New  York  agent,  delivered 
the  bills  of  lading  to  plaintiff,  receiving  his  receipt  therefor,  which  con- 
tained an  agreement  on  his  part  to  store  the  sugars  as  defendant's  property 
as  soon  as  landed  in  a  public  warehouse,  delivering  warehouse  receipts  tc 
be  retained  by  defendant's  agent  until  the  acceptances  were  paid  or  pro- 
vided for.    The  intention  of  the  arrangement,  it  was  stated,  was  "  to 
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protect  and  preserve  unimpaired  the  lien  of  the  bank  or  its  agent  on  said 
merchandise."  Plaintiff  was  a  commission  merchant  in  New  York  and 
had  acted  as  such  for  M.  D.  &  Co.,  in  the  sale  of  goods  sent  by  that  firm 
to  New  York  for  sale.  His  practice  had  been  to  advance  moneys  to  pay 
the  freight  on  goods  sent  by  said  firm  to  New  York,  when  received,  to 
sell  the  same,  reimburse  himself  for  the  advances  and  account  for  the 
net  proceeds.  To  obtain  possession  of  the  sugars  on  arrival,  plaintiff 
was  required  to  and  did  pay  the  freight;  he  caused  them  to  be  entered  in 
the  custom  house  and  placed  in  a  public  warehouse,  taking  warehouse 
receipts  in  his  own  name.  Held,  that  plaintiff  was  entitled  to  have  the 
sum  so  paid  refunded  before  defendant  was  entitled  to  the  property;  that 
the  latter,  whether  regarded  as  pledgee  or  owner,  had  the  right  of 
possession  only  on  payment  of  the  freight;  that  plaintiff  stood  in  no 
position  toward  M.  D.  &  Co.,  which  made  it  his  duty  to  advance  the  money 
out  of  his  own  funds  and  trust  to  the  personal  credit  of  that  firm  for  repay- 
ment; that  the  receipt  required  plaintiff  to  receive  the  property  from  the 
carrier  on  arrival  and  store  it  as  the  defendant's  property,  and  when 
defendant  thus  permitted  plaintiff  to  take  the  property  it  became  obligated 
to  repay  the  expenses  actually  and  necessarily  incurred  by  the  latter  in 
the  performance  of  his  agreement;  that  the  agreement  was  fully  carried 
out  when  the  lien  of  the  bank  was  kept  exactly  in  the  same  state  it  was 
in  when  the  arrangement  was  made. 
It  seems  there  is  no  unvarying  rule  of  law  making  it  the  duty  of  a  com- 
mission merchant  to  advance  from  his  own  pocket  moneys  due  for  freight 
on  property  consigned  to  him  by  his  principals. 
(Argued  October  6,  1887;  decided  November  29,  1887.) 

Appeal  from  that  portion  of  a  judgment  of  the  General 
Term  of  the  Court  of  Common  Pleas  in  and  for  the  city  and 
county  of  New  York,  entered  upon  an  order  made  May  28, 
1885,  which  modified  and  affirmed  as  modified  a  judgment  in 
favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 
(Reported  below,  13  Daly,  183.) 

The  nature  of  the  action  and  the  material  facts  are  set  forth 
in  the  opinion. 

John  M.  Bower b  for  appellant.  The  plaintiff,  as  the  bailee 
of  the  defendant,  had  a  lien  upon  the  goods  paramount  to  any 
claim  of  the  latter.  {Dows  v.  Greme,  24  N.  Y.  638 ;  Smith 
v.  Smith,  2  Strange,  955 ;  2  Kent's  Com.  440,  558 ;  2  Blacks. 
Com.  452 ;  Jones  on  Bailm.  117 ;  Story  on  Bailm.  §  2 ;  Phillips 
on  Liens,  §  476.)  The  trust  receipt  established,  as  between 
the  plaintiff  and  the  defendant,  the  relation  of  principal  and 
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Agent  or  trustee  and  cestui  que  trust.  (Fowler  v.  N.  T.  O.  Ex. 
Bh,  67  N.  Y.  138, 145, 146 ;  Story  on  Agency,  §  373 ;  PoweU 
v.  Trustees,  etc.,  19  J.  R.  284 ;  Perry  on  Truste,  §  910 ;  Caw- 
dry  v.  O.  R.  R.  Co.,  93  U.  S.  352;  Nays  v.  Blakeman, 
«  N.  Y.  567;  Randall  v.  Dusenbury,  39  Super.  Ct  R.  174; 
Fowler  v.  Mut.  L.  Ins.  Co.,  28  Hun,  199 ;  Edwards  on  Factors 
and  Banks,  §§  71,  73  ;  Story  on  Agency,  §§  58,  98.)  There 
is  nothing  in  the  trust  receipt  to  negative  plaintiff's  lien  for 
•advances.     (Noonam,  v.  Bradley,  9  Wall.  394;  Hooper  v. 

Wells,  Fargo  &  Co.,  24  Cal.  11 ;  St.  L.  &  Co.  R.  R.  Co.  v. 
Sunick,  49  Ind.  302 ;  Memetl  v.  R.  R.  Co.,  50  N.  Y.  661 ; 
Broom's  Legal  Maxim,  [7th  Am.  ed.],  596,  599,  note  4 ;  JEddis 
v.  Burry,  6  B.  &  C.  433.)  The  defendant  being  benefited 
to  the  extent  of  the  freight  paid,  and  the  plaintiff  having  paid 
the  same,  and  the  defendant's  lien  remaining  exactly  as  it  was 
before  such  payment,  the  plaintiff  is  entitled  to  receive  the 
same  back  out  of  the  proceeds  of  the  goods  when  sold,  and  in 
the  case  at  bar,  out  of  the  deposit  in  the  Trust  Company. 
(Rice  v.  Payne  D.  <&  Co.,  53  Law  T.  [N.  S.]  932 ;  Zee  v. 
Bowen,  5  Biss.   154;  Bk  of  R.  v.  Jones,  4  N.  Y.  497; 

Winter  v.  Coit,  7  id.  283,  293;  Ind.  N.  B'k  v.  Colgate, 
4  Daly,  41,  52;  First  Nat.  Bk  of  Cin.  v.  Kelly,  57 
IS.  Y.  37.)  The  plaintiff  should  be  subrogated  to  the  rights 
which  the  carriers  had  for  their  freight  as  against  the 
defendant's  interest  in  the  goods.  (Sheldon  on  Subroga- 
tion, §  1 ;  Grosvenor  v.  Phillips,  2  Hill,  147 ;  Holbrook  v. 

Wight,  24  Wend.  169  ;  Morse  v.  Peasant  Bros.  7  Bosw.  199 ; 
Ackerman  v.  Redfield,  9  Hun,  378 ;  Dawesin  v.  City  Bh,  57 
N.  Y.  81 ;  Seggart  v.  Scott,  6  Esps.  22 ;  Dart  v.  Ensign,  47 
N.  Y.  619,  Downer  v.  Fox,  20  Yt.  388;  Flacks  v.  Kelly, 
SO  111.  462;   WaU  v.  Mason,  102  Mass.  316.) 

Amasa  A.  Redfield  for  respondent.  Whether  Cooper  be 
eonsidered  the  mere  alter  ego  of  Martin,  Turner  &  Co.,  or  an 
independent  third  person,  advancing  money  to  pay  the  freight, 
he  was  bound,  under  his  agreement,  to  redeliver  the  goods, 
freight  paid,  to  the  bank,  or  else  pay  the  bank's  claim.  He 
cannot  hold  the  property  to  secure  a  general  balance  due  to 
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him,  for  the  conditions  on  which  he  accepted  the  property  are 
inconsistent  with  his  holding  a  lien  on  the  proceeds.  (Rey~ 
nolds  v.  Damis,  5  Sandf.  267;  Dodge  v.  Wilbur,  10  N.  Y. 
582 ;  Goodhue  v.  MoCwriy,  3  La.  Ann.  447 ;  Story  on  Agency, 
§  362.)  If  Cooper  can  be  deemed  to  have  made  the  advances 
out  of  his  own  funds  upon  the  security  of  the  goods,  his  sub- 
sequent obtaining  of  Martin,  Turner  &  Co.'s  acceptances  for 
the  amount  of  his  advances  (and  for  very  much  more  than  the 
amount)  was,  in  legal  effect,  a  substitution  for  his  lien.  It 
extinguished  any  lien  he  may  have  had  on  the  goods,  certainly 
as  against  the  defendant  bank.  (Fielding  v.  Mills,  2  Bosw. 
489 ;  W.  Mfg.  Co.  v.  Huntley,  8  N.  H.  441 ;  Trust  v.  Pwrson, 
1  Hilton,  293.) 

Peckham,  J.  The  plaintiff  in  this  action  obtained  judgment 
against  the  defendant  for  $17,371.81  damages  and  costs,  which 
judgment  was  entered  upon  the  report  of  a  referee.  The 
defendant  appealed  from  that  judgment  to  the  General  Term 
of  the  Common.Pleas  of  the  city  of  New  York,  and  that  court 
modified  the  judgment  by  deducting  therefrom  $15,977.41, 
leaving  but  $1,394.40  in  favor  of  the  plaintiff.  From  the 
judgment  so  modified  the  plaintiff  has  appealed  to  this  court. 

The  referee  found  the  following  among  other  facts: 
The  plaintiff  is  a  general  commission  merchant  in  the 
city  of  New  York,  and  the  defendant  is  a  foreign  corpora- 
tion ;  that  there  was  a  firm  of  Martin,  Dyce  &  Co. 
doing  business  as  merchants,  at  Manilla,  in  the  Philippine 
Islands,  and  that  firm  was  composed  of  the  same  persons  as 
the  firm  of  Martin,  Turner  &  Co.,  doing  business  as  bankers 
in  Glasgow,  Scotland;  that  about  the  20th  of  August,  1883, 
Martin,  Dyce  '&  Co.  were  the  owners  of  a  large  amount  of 
sugar  which  they  were  intending  to  ship  to  the  city  of  New 
York  and  thence  to  Canada ;  that  they  placed  the  sugar  on 
board  the  ship  Henrietta  and  took  bills  of  lading  therefor 
transferable  to  their  order  on  payment  of  the  freight,  and  these 
bills  of  lading  they  indorsed  in  blank.  For  the  purpose  of 
realizing  on  the  sugar  as  early  as  possible  Martin,  Dyce  &  Co. 
drew  four  bills  of  exchange  addressed  to  Martin,  Turner 
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&  Co.,  requesting  them  to  pay  to  the  order  of  the  defendant 
corporation,  six  months  after  sight,  the  aggregate  sum  of 
nineteen  thousand  and  some  odd  pounds  sterling,  and  to  charge 
the  same  to  the  account  of  the  sugar  shipped  by  the  Henrietta 
to  New  York ;  that  on  the  17th  of  October,  1883,  each  of 
these  bills  was  accepted  in  writing  by  Martin,  Turner  &  Co., 
payable  in  London;  that  at  the  time  of  the  making  and 
delivery  of  these  bills  of  exchange  to  the  defendant  corpora- 
tion, and  as  collateral  security  for  the  due  acceptance  and 
payment  at  maturity  of  the  same,  Martin,  Dyce  &  Co.  delivered 
to  it  the  bills  of  lading  indorsed  in  blank  by  them  for  the 
sugar  shipped  on  board  the  Henrietta ;  that  about  the  5th  of 
November,  1883,  Martin,  Turner  &  Co.,  at  Glasgow,  wrote  to 
the  defendant  corporation  at  London  and  asked  it  to  forward 
to  the  plaintiff  at  168  Pearl  street,  New  York,  through  its 
Agency  in  that  city,  the  shipping  documents  for  the  sugar 
shipped  per  Henrietta,  which  had  been  hypothecated  to  such 
defendant  relative  to  the  acceptance  of  Martin,  Dyce  &  Co., 
amounting  to  nineteen  thousand  and  some  odd  pounds  sterling, 
as  above  stated.  The  letter  further  stated  that  in  exchange 
for  these  shipping  documents  the  plaintiff  would  give  the 
defendant  a  letter  of  obligation,  undertaking  to  hold  the  sugar 
on  its  account  and  pay  to  it  the  proceeds  when  realized;  that 
on  the  19th  of  December,  1883,  the  plaintiff  received  from 
the  New  York  agent  of  the  defendant  corporation  the  bills 
of  lading  above  mentioned  for  the  said  sugar,  and  at  the  same 
time  the  plaintiff  delivered  a  receipt  therefor  a  copy  of  the 
material  portion  of  which  is  as  follows : 

"  New  York,  19th  December^  1883. 
"Received  from  the  agent  Hong  Kong  and  Shanghai  Bank- 
ing Corporation,  bill  of  lading  and  invoice  for  merchandise  as 
f ollow8 :  (Here  follows  a  description  of  the  sugar<)  *  Which 
merchandise  I  agree  to  store  as  the  bank's  property  as  soon  as 
landed  in  an  acceptable  public  warehouse,  delivering  ware- 
house receipt,  with  policy  covering  the  goods  fully  against 
fire,  made  out  or  indorsed  to  the  order  of  said  agent  (on  the 
understanding,  however,  that  he  is  not  to  be  chargeable  with 
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any  expense  incurred  thereon),  which  are  to  be  retained  by 
him  until  Martin,  Turner  &  Co.'s  acceptance  against  said 
merchandise  shall  have  been  paid  or  satisfactorily  provided 
for.  The  intention  of  this  arrangement  is  to  protect  and  pre- 
serve unimpaired  the  lien  of  the  bank  or  its  agent  on  said 
merchandise. 

"(Signed)  "W.  B.  COOPER,  Jr. 

"  Trustee." 

The  plaintiff  subsequently  caused  tne  sugar  to  be  entered  in 
the  custom-house,  discharged  from  the  ship  and  placed  in  a 
public  warehouse,  taking  warehouse  receipts  in  his  own  name 
as  trustee  and  insured  the  sugar  against  loss  by  fire.  In  order 
to  obtain  possession  of  the  sugar  he  was  compelled  to  and  did 
pay  the  ship's  claim  for  the  freight  which  amounted  to  the 
sum  of  $13,546.39.  This  payment  he  made  from  his  private 
means.  Just  prior  to  March  15,  1884,  the  agent  of  the 
defendant  demanded  of  the  plaintiff  the  warehouse  receipts 
for  the  sugar,  which  the  plaintiff  declined  to  deliver  until  pay- 
ment to  him  of  the  amount  of  his  outlays  for  freight  and  insur- 
ance, together  with  the  amount  of  a  claim  he  made  for  his  serv- 
ices in  attempting  to  sell  the  sugar.  Thereupon  an  agreement 
was  made  between  the  parties  providing  substantially  that  the 
plaintiff  should  give  up  the  warehouse  receipts,  and  that  the 
defendant  should  deposit  with  the  Central  Trust  Company 
$23,000  to  abide  thp  judgment  of  the  court  in  an  action  which 
was  to  be  brought  by  the  plaintiff  against  the  corporation  to 
enforce  his  claim  for  repayment  to  him  of  the  amount  he  had 
paid  for  freight,  etc.,  as  above  stated.  On  the  twenty-6ixth 
of  February,  and  before  the  maturity  of  the  bills  of  exchange 
drawn  by  Martin,  Dyce  &  Co.  upon  Martin,  Turner  &  Co., 
they  both  made  an  assignment  and  went  into  bankruptcy.  The 
sugar  did  not  sell  for  enough  to  pay  the  claims  of  the  defend- 
ant holding  the  bills  of  exchange  above-mentioned,  and  the 
freight  paid  by  the  plaintiff.  This  action  was  brought  in  con- 
formity with  said  agreement. 

It  appears  in  the  evidence  that  the  plaintiff  was  a  commis- 
sion merchant  in  the  city  of  New  York,  having  business  trans- 
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actions  with  the  firm  of  Martin,  Dyce  &  Co.,  at  Manilla ;  that 
these  transactions  consisted  in  soliciting  orders  here  for  such 
of  the  products  of  the  East  Indies  as  were  dealt  in  by  that 
firm,  and  to  be  delivered  by  Martin,  Dyce  &  Co.,  and  he  also 
acted  as  a  commission  merchant  for  them  in  the  sale  of  goods 
which  they  sent  to  New  York  for  that  purpose.  There  were 
no  other  relations  between  the  parties.  The  practice  of  the 
plaintiff  had  been  when  goods  of  the  firm  were  received  in 
New  York,  to  sell  the  same  and  account  for  the  proceeds. 
He  paid  the  freight  on  the  various  cargoes  which  were  received 
by  him  by  advances  made  by  himself  and  reimbursed  himself 
for  his  payments  from  the  proceeds  of  the  sale  of  the  property. 

There  was  evidence  tending  to  show  that  his  advances  were 
made,  not  upon  the  faith  or  credit  of  his  consignor,  but  upon 
the  security  of  the  property  which  was  consigned  here.  It 
also  appeared  that  although  he  sometimes  drew  drafts  upon 
the  firm  for  the  purpose  of  paying  freight  and  other  charges* 
upon  the  goods  coming  here,  yet  he  always  himself  provided 
for  the  payment  of  such  drafts,  and  when  they  matured  he 
paid  the  money.  There  was  also  evidence  that  in  this  partic- 
ular case  he  availed  himself  of  no  moneys  raised  in  that  way, 
but  advanced  the  amount  directly  from  his  own  pocket 

The  referee  decided  that  the  amount  of  the  freight  thus  paid 
by  him  in  the  case  in  question,  he  was  entitled  to  have  repaid 
before  the  defendant  corporation  would  be  entitled  to  the  prop- 
erty, and  he  gave  judgment  accordingly.  The  General  Term  did 
not  reverse  the  referee's  decision  upon  any  question  of  fact,  but 
flflflnmiTig  the  facts  to  be  as  found  by  the  referee,  that  learned 
court  deduced  a  different  conclusion  of  law,  and  held  that  the 
plaintiff^,  in  advancing  the  money  to  pay  the  freight  on  the 
goods  in  question,  was  simply  performing  a  duty  which  he 
owed  to  Martin,  Dyce  &  Co.,  as  their  agent,  and  was  doing 
for  them  what  they  would  have  been  obliged  to  do  themselves 
if  they  had  been  here,  and  that  as  the  lien  of  the  defendant 
corporation  was  the  paramount  one  the  plaintiff  in  paying  that 
freight  could  not  be  substituted  in  their  place  and  have  him- 
self a  lien  superior  to  that  of  the  bank. 
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In  this  result  we  think  the  learned  General  Tefrm  fell  into 
an  error.  It  may  be  assumed  that  Mr.  Cooper,  acting  in  his 
capacity  as  commission  merchant  for  the  firm  of  Martin, 
Dyce  &  Co.,  in  regard  to  this  cargo  of  sugar  which  was  to 
arrive  per  Henrietta,  went  to  the  agent  of  the  defendant  in 
New  York  for  the  purpose  of  seeing  what  arrangement  could 
be  made  for  the  sale  of  the  sugar  and  the  payment  of  the 
proceeds  to  the  defendant  so  far  as  its  claim  went.  The 
defendant  was  in  this  position :  It  had  advanced  money  upon 
bills  of  exchange  and  had  received  as  collateral  security  for 
their  payment  the  bills  of  lading  indorsed  in  blank  by  the 
consignor  of  the  sugar.  This  placed  the  title  to  the  sugar  in 
the  corporation  defendant.  The  sugar  was  in  the  Philippine 
Islands  and  was  to  be  brought  to  New  York  and  thence  trans- 
ported to  Canada  for  ultimate  consumption  there.  The  trans- 
portation necessarily  involved  a  large  expenditure  in  the  way 
of  payment  for  freight.  The  carrier  had  the  first  lien  on  the 
goods  to  secure  the  payment  of  such  freight.  When  the  sugar 
arrived  in  New  York,  no  matter  who  was  the  owner,  or  what 
the  liens  on  the  property  were,  the  property  itself  could  not 
be  taken  from  the  possession  of  the  carrier  until  the  freight 
thereon  was  paid  in  full.  The  defendant,  therefore,  whether 
as  pledgee  or  owner,  had  the  right  to  its  possession  only  on 
payment  of  the  freight  In  truth,  however,  the  only  interest 
which  the  defendant  had  was  that  the  property  should  sell  for 
the  highest  amount  in  order  the  more  effectually  to  secure  it 
for  the  advances  it  had  made  upon  the  bills  of  exchange  in 
question.  When  the  plaintiff  went  to  the  agent  of  the  defend- 
ant and  the  agreement  above  alluded  to  was  made,  we  think 
that  he  stood  in  no  position  towards  the  firm  of  Martin,  Dyce 
<fe  Co.,  which  made  it  his  duty  to  advance  the  money  necessary 
to  the  payment  of  the  freight  out  of  his  own  pocket  and  trust 
to  the  personal  credit  of  Martin,  Dyce  &  Co.,  for  repayment. 
On  the  contrary,  taking  the  situation  as  it  then  was  and  reading 
the  receipt  signed  by  the  plaintiff  and  delivered  to  the  agent 
of  the  defendant  in  New  York,  we  think  the  transaction 
amounted  to  this :  Here  was  a  large  amount  of  sugar  coming 
Siokbls— Vol.  LXIL       87 
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to  the  city  of  New  York,  owned  by  Martin,  Dyce  &  Co., 
really,  but  subject,  first,  to  the  lien  of  the  carrier  for  freight ; 
next  to  the  lien  of  the  defendant  to  hold  it  as  security  for  the 
payment  of  the  bills  of  exchange,  and  in  case  of  failure, 
subject  to  the  right  of  defendant  to  sell  the  same.  From  the 
evidence  in  the  case  we  think  the  referee  was  fully  justified  in 
holding  that  it  was  not  the  duty  of  the  plaintiff  to  personally 
advance  the  money  to  pay  the  freight  on  the  property  and 
trust  to  the  personal  credit  of  Martin,  Dyce  &  Co.,  for  repay- 
ment ;  that  he  did  not  in  this  transaction  so  far  occupy  the 
position  of  agent  to  Martin,  Dyce  &  Co.,  as  to  make  it  incum- 
bent on  him  to  do  what  they  would  have  been  bound  to  do  if 
here,  namely  to  pay  the  freight,  to  the  extent,  at  least,  of 
making  such  payment  from  his  own  funds. 

Looking  at  the  situation  as  it  existed  at  that  time,  we  think 
the  fair  construction  to  be  placed  on  the  receipt  is  that  the 
plaintiff  was  to  take  the  property  from  the  carrier  upon  its 
arrival  and  store  it  as  the  bank's  property  as  soon  as  landed, 
and  in  order  to  do  so  it  was  known  by  both  parties  that 
it  would  be  necessary  to  pay  the  carrier  the  freight  on  the  prop- 
erty. As  the  defendant  could  not  have  procured  the  property 
until  the  payment  for  freight  had  been  made,  when  it  per- 
mitted the  plaintiff  to  take  the  property  and  store  it  as  the 
property  of  the  bank,  he  was  entitled  to  be  repaid  by  the  bank 
the  expenses  actually  and  necessarily  incurred  by  him  in  the 
performance  of  that  agreement,  and  those  expenses  included 
the  amount  he  was  obliged  to  pay  in  order  to  obtain  the 
delivery  of  the  property  to  him,  thus  enabling  him  to  fulfill 
his  agreement  to  store  the  same  as  the  bank's  property  as  soon 
as  landed. 

The  statement  in  the  receipt  as  to  the  intention  of  the 
arrangement,  being  to  protect  and  preserve  unimpaired  the  lien 
of  the  bank  or  its  agents,  on  this  merchandise,  shows  plainly 
why  this  arrangement  was  entered  into,  and  that  the  arrange- 
ment is  fully  carried  out  when  the  lien  of  the  bank  is  kept 
exactly  in  the  same  state  that  it  was  in  when  the  arrangement, 
was  made,  namely,  the  right  to  the  possession  of  the  property 
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upon  its  arrival  in  New  York  upon  payment  of  the  freight  to 
the  carrier. 

It  is  stated  that  the  plaintiff  made  this  payment,  not  at  the 
request  of  the  defendant  or  its  agent,  but  in  pursuance  of  his 
duty  to  his  principal,  Martin,  Dyce  &  Co.  What  has  already 
been  said  answers  that  statement.  The  very  fact  that  the 
plaintiff  was  permitted  to  have  the  shipping  documents  which 
entitled  him  to  the  possession  of  the  property,  upon  signing  the 
receipt  above-mentioned,  shows  that  there  was  an  implied 
request  on  the  part  of  the  defendant  that  he  should  do  those 
things  which  were  necessary  to  be  done  in  order  to  enable»him 
to  carry  out  the  agreement  which  he  made  with  the  bank's 
agent  to  store  the  goods  as  the  property  of  the  bank  as  soon  as 
they  arrived. 

There  being  no  unvarying  rule  of  law  which  makes  it  the 
duty  of  a  commission  merchant  to  advance  from  his  own 
pocket  the  moneys  due  for  freight,  upon  property  consigned  to 
him  by  his  principals,  the  plaintiff  was  not  himself  bound  in 
his  character  simply  as  a  commission  agent  to  make  such  pay- 
ment. There  being  no  absolute  legal  rule  in  such  a  case 
imposing  such  responsibility  upon  a  commission  merchant  it 
depends  in  this  case  upon  the  facts  whether  there  was  any 
such  duty  owing  by  the  plaintiff  to  his  principal,  Martin. 
Dyce  &  Co.  Upon  that  question  the  evidence,  to  say  the 
least,  was  conflicting,  and  that  which  tended  to  show  that  there 
was  no  such  agreement  or  custom  between  the  parties  was 
ampJjF  sufficient  to  support  the  finding  of  the  referee  that  the 
plaintiff  in  paying  this  freight  money  was  not  acting  as  the 
agpnt  of  Martin,  Dyce  &  Co.,  but  paid  it  on  the  faith  and 
strength  of  the  property  whose  possession  he  thus  acquired. 

We  think  the  judgment  of  the  General  Term,  modifying 
the  judgment  entered  upon  the  report  of  the  referee,  should  be 
reversed,  and  that  of  the  referee  affirmed,  with  costs. 

All  concur. 

Judgment  accordingly. 
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ii7  sis!      Jacob  Miller,  Appellant,  v.  The  Phcenix  Mutual  Life 
Insurance  Company,  Respondent. 

In  an  action  upon  a  policy  of  life  insurance  the  defense  was  a  breach  of 
warranty.  The  alleged  breach  was  that  an  answer  in  the  application  to 
a  question  as  to  the  age  of  the  insured,  was  untrue.  It  appeared  that 
the  answer  was  written  in  by  a  general  agent  of  the  defendant;  that  the 
insured  was  a  German,  understanding  the  English  language  very  imper- 
fectly ;  that  when  asked  his  age  he  answered  that  he  did  not  know, 
and  when  assured  that  it  was  necessary  to  be  known  he  repeated  his 
former  statement;  that  the  agent  made  some  computation  or  estimate  and 
entered  his  conclusion  in  the  application,  and  that  this  was  not  read 
over  to  the  insured  after  the  answers  were  written  in.  No  fraud  was 
alleged  or  found.  Held,  that  an  estoppel  in  pais  was  fairly  established 
which  precluded  defendant  from  setting  up  the  falsity  of  the  answer  in 
avoidance  of  the  policy. 

(Argued  October  17,  1887;  decided  November  29,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  21,  1885,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  have  a  policy  of  life  insurance, 
issued  by  defendant  and  which  it  claimed  to  beivoid,  declared 
existing  and  in  force. 

Isaac  D.  Oarfidd  for  appellant.  Under  the  circumstances, 
the  answer  as  to  the  age  of  the  insured  was  the  answer  of  the 
agent,  and  was  consequently  of  the  Insurance  Company  itself. 
(Am.  Ins.  Co.  v.  Mahone,  21  Wall.  152 ;  Ins.  Co.  v.  Wilkin- 
son, 13  id.  222;  Plant  v.  CaU.  Ins.  Co.,  18  N.  Y.  392; 
Rowley  v.  Emp.  Ins.  Co.,  36  id.  550 ;  W.  8m' gs  B"k  v.  C.  O. 
Ins.  Co.,  31  Conn.  526 ;  Coombs  v.  H.  8.  &  Ins.  Co.,  43  Mo.* 
148 ;  2  Am.  Law  Cas.  917 ;  Flynn  v.  Eg.  L.  Ins  Co.,  15  Hun, 
521 ;  78  N.  Y.  557,  568,  578 ;  Baker  v.  Home  L.  Ins.  Co., 
64  id.  648;  Mc Arthur  v.  Globe  L.  Ins.  Co.,  14  Hun,  348; 
Higgins  v.  Phamix  L.  Ins.  Co.,  10  id.  459 ;  Taylor  v.  MuL 
Ben.  L.  Ins.  Co.,  id.  53 ;  Holmes  v.  Drew,  16  id.  491 ; 
Centell  v.   Oswego  Co.  F.  Ins.  Co.,  16  id.  516 ;  May  ham  v. 
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Hartford  Ins.  Co.,  24  id.  58 ;  74  N.  Y.  7 ;   Orattcm  v.  Met.  I 

L.  Ins.  Co.,  80  id  282 ;  Bliss  on  L.  Ins.  109.) 

D.  (yBrien  for  respondent.    The  validity  of  the  policy 

depended  upon  the  truth  of  the  statements  contained  in  the 

application,  and  the  materiality  of  each  and  every  answer 

made  by  Dreher  to  the  questions  contained  in  the  application 

was  agreed  to  by  the  parties,  and  the  truth  of  the  answers  was 

warranted  by  the  assured  and  the  plaintiff.     (Armour  v.  Trans. 

Ins.  Co.,  90  N.  Y.  450,  455,  456 ;   Ripley  v.  ^Etiia  F.  Ins. 

Co.,  30  id.  136,  162,  163  ;    Graham  v.  Fire  Ins.  Co.,  87  id. 

69,  74 ;  Dwight  v.  Oer.  Ins.  Co.,  103  id.  341 ;  Foot  v.  ^Etoa 

Ins.  Co.,  61  id.  577 ;   Cushnum  v.  U.  S.  Ins.  Co.,  63  id.  404 ; 

Barteau  v.  Phoenix  Mut.  Ins.  Co.,  67  id.  595 ;  Claim  against 

Eg.  L.  Ass.  Soc.,  67  id.  500 ;  Redmgton  v.  jEtma  Ins.  Co., 

77ad.  564 ;   Ritzier  v.  World  Ins.  Co.,  10  J.  &  S.  409 ;  Fitch 

v.  Am.  Pop.  L.  Ins.  Co.,  59  N.  Y.  557;  High/  v.  Guard. 

Mut.  L.  Ins.  Co.,  53  id.  603  ;  Angell  on  Ins.,  §  307 ;  Fart  v. 

JEtna  Ins.  Co.,  61  K  Y.  571 ;  Smith  v.  ^Etoa  Ins.  Co.,  49 

id.  211 ;  Baker  v.  U.  Mut.  Ins.  Co.,  43  id.  283 ;  Nab.  L.  Ins. 

Co.  v.  Mmch,  53  id.  144 ;  Ins.  Co.  v.  Wilkinson,  13  Wall.  222 ; 

May  on  Ins.,  §  175.)     A  party  signing  a  paper  which  is  the 

basis,  or  in  the  nature  of  a  contract,  whose  signature  is  not 

the  result  of  fraud  or  mutual  mistake,  is  conclusively  bound 

thereby.     His  failure  to  read  the  paper  or  to  have  it  read  is 

inexcusable  negligence.     {Breeze  v.  U.  S.  Td.  Co.,  48  N.  Y. 

132;  KirOand  v.  Binsmare,  62  id.  171;  Woodruffs.  Shepcvrd, 

9  Hun,  322 ;  Fowler  v.  Trull,  1  id.  409 ;   Ryan  v.  World 

Mut.  L.  Ins.  Co.,  41  Conn.  166 ;    Gdger  v.  Binsmore,  51 

N.  Y.  166 ;  Baker  v.  Home  L.  Ins.  Co.,  2  Hun,  402 ;  64  N.  Y. 

648;    Dwight  v.    Ger.  Ins.   Co.,  103  id.  347;  Higgms  v. 

Pfumix  Mut.  L.  Ins.  Co.,  74  id.  7 ;  Grattan  v.  Met.  L.  Ins. 

Co.,  80  id.  292 ;    Taylor  v.  Nat.  Ben.  L.  Ins.   Co.,  14  id. 

348;  Rycm  v.    World  Mutual  Life  Ins.    Co.,  41  Conn. 

168;  Mowrg  v.  Rosendale,  74  N.  Y.  360;  Cohen  v.  Cord. 

Ins.  Co.,  69  id.   300.)    In  order  to  establish  a  successful 

defense  it  was  only  necessary  for  the  defendant  to  show  that 
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the  representations  contained  in  the  application  and  specifically 
referred  to  in  the  answer  were  untrue.  {Swift  v.  Mass.  L. 
Ins.  Co.,  63  N.  Y.  186 ;  DiOeber  v.  Home  L.  Ins.  Co.,  69  id. 
256 ;  J£ima  L.  Ins.  Co.  v.  fiance,  91  U.  S.  510 ;  Foot  v. 
jEtma  Ins.  Co.,  61  N.  Y.  571 ;  Rtider  v.  World  L.  Ins.  Co., 
10  J.  &  S.  410 ;  Brennan  v.  Security  L.  Ins.  Co.,  4  Daly,  296 ; 
Edington  v.  jEtma  L.  Ins.  Co.,  77  N.  Y.  564.) 

Ruger,  Ch.  J.  The  application  for  the  policy  in  suit  was 
signed  by  one  Michael  Dreher ;  was  dated  April  17, 1871,  and 
contained  questions  to  be  answered  by  the  applicant  for  insur- 
ance, which  were  therein  declared  to  form  the  basis  of  the 
contract.  Among  others  was  the  following:  "When  and 
where  was  the  party  whose  life  is  to  be  insured  born  ? "  and  it 
purported  to  be  answered  as  follows :  "  At  Ruttlingen,  Ger- 
many ;  year,  1807 ;  month,  October ;  day,  thirty-first ;  age  at 
nearest  birthday,  sixty-four."  The  application  further  stated : 
"  It  is  hereby  declared  that  the  above  are  full  and  true  answers 
to  the  foregoing  questions,  and  it  is  acknowledged  and  agreed 
by  the  undersigned  that  this  application  shall  form  the  basis 
of  the  contract  of  insurance  *  *  *  and  that  any  untrue 
or  fraudulent  answers,  any  suppression  of  facts  *  *  * 
shall  and  will  render  the  policy  null  and  void,  and  forfeit  all 
payments  made  thereon." 

A  life  policy  for  $10,000,  payable  to  the  plaintiff,  was  issued 
by  the  defendant  upon  this  application  and  contained,  among 
other  provisions,  the  following:  "This  policy  is  issued  and 
accepted  by  the  assured  upon  the  following  express  conditions 
and  agreements  *  *  *  if  any  of  the  declarations  or 
statements  made  in  the  application  for  this  policy,  upon  the 
faith  of  which  this  policy  is  issued,  shall  be  found  in  any 
respect  untrue  *  *  *  then  and  in  every  such  case  this 
policy  shall  be  null  and  void.  *  *  *  This  policy  to  take 
effect  when  countersigned  by  Johnson  Miller,  agent  at  Syra- 
cuse, N.  Y."  It  was  countersigned  by  Miller  and  delivered 
to  the  plaintiff. 

The  policy  acknowledged  the  receipt  of  the  first  premium 
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of  $938.50,  and  provided  for  the  payment  of  similar  premiums 
in  every  year  thereafter  during  the  life  of  Dreher.  It  was 
proved  that  the  plaintiff  paid  the  premiums  for  six  or  seven 
years,  when  he  was  notified  by  the  defendant,  that  it  would  not 
receive  any  further  premiums,  and  that  it  repudiated  the  con- 
tract upon  the  ground  that  th£  insured  had  made  false  repre- 
sentations in  regard  to  his  age,  in  the  application  for  insurance. 
The  plaintiff  duly  tendered  the  annual  premiums  for  a  year 
or  two  after  this  time,  but  the  defendant  refused  to  accept 
them,  asserting  that  the  contract  was  void.  Whereupon  the 
plaintiff  commenced  this  action  to  obtain  an  adjudication  as 
to  whether  the  policy  was  a  valid  and  existing  contract, 
enforceable  against  the  defendant,  or  void  by  reason  of  the 
alleged  misrepresentation  as  to  age. 

Aside  from  the  claim  that  the  plaintiff  had  an  adequate 
remedy  at  law  and  could  not,  therefore,  maintain  an  equitable 
action,  the  sole  defense  set  up  in  the  answer  was  the  allegation 
that  Dreher'8  representation  as  to  his  age  was  false  and  untrue 
and  constituted  both  a  breach  of  warranty  and  a  false  repre- 
sentation. The  referee  found  upon  evidence,  sufficient  as  we 
think  to  support  his  finding,  that  Dreher  was,  at  the  time  of 
making  the  application,  about  seventy-three  years  old,  being 
born  in  the  year  1798  ;  but  he  did  not  find  that  he,  in  fact, 
knew  his  age,  or  that  the  misrepresentations  were  fraudulently 
or  intentionally  made.  He  also  found,  as  a  conclusion  of  law, 
"That  by  reason  of  the  untrue  answers  made  by  Michael 
Dreher  to  the  questions  in  the  application  to  the  defendant  for 
insurance,  as  to  when  he  was  born,  and  whether  any  applica- 
tion had  been  made  to  this,  or  any  other  company  for  assurance 
on  his  life,  the  policy  was  void  and  inoperative,  and  the 
defendant  was  authorized  so  to  regard  it." 

The  evidence  did  not  show  that  Dreher  in  fact  knew  his 
age,  or  that  any  representations  in  regard  thereto  were  fraudu- 
lently or  intentionally  made.  The  fact  that  Dreher  made 
untrue  representations  in  regard  to  previous  insurance  in 
another  company  was  not  set  up  in  the  answer,  and  was  not, 
therefore,  available  to  the  defendant  as  a  defense  to  this  action. 


I 
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The  evidence  in  support  thereof  was  duly  objected  to  by  the 
plaintiff,  and  was  not  only  of  doubtful  competency  to  prove 
the  fact,  but  was  inadmissible  under  the  pleadings.  So  far, 
therefore,  as  the  finding  of  law  is  based  upon  this  fact  it  must 
fall  since  it  was  unwarranted  by  the  circumstances  of  the  case, 
and,  therefore,  the  defendant  must  rest  wholly  upon  the 
alleged  misstatement  of  Dreher's  age. 

The  referee  seems  to  have  assumed  that  the  written  instru- 
ment, was  conclusive  evidence  of  the  agreement  of  the  parties, 
and  could  not  be  subverted  by  parol  evidence,  showing  the 
method  by  which  Dreher's  signature  to  the  application  was 
obtained,  and  the  circumstances  attending  its  execution.  It  is 
undoubtedly  the  general  rule  that  a  written  contract  signed  by 
a  party  thereto  and  containing  the  terms  and  conditions  of  an 
agreement,  is  conclusive  upon  him,  and  that  he  will  not  be 
permitted  to  show,  in  avoidance  thereof,  that  other  stipulations 
were  made  at  the  time  of,  or  before,  its  execution,  which  would 
vary,  alter,  or  contradict  the  provisions  of  the  written  instru- 
ment. Neither  is  it  generally  a  defense  to  an  action  founded 
upon  such  agreement,  that  the  party  did  not  read  the  contract, 
or  was  ignorant  of  its  eontents,  or  that  it  was  prepared  by  the 
party  claiming  the  benefit  of  it,  unless  he  also  shows  that  his 
signature  thereto  was  obtained  by  misrepresentation  or  fraud. 

In  the  case,  however,  of  life  insurance  policies  it  is  the  set- 
tled doctrine  of  the  modern  cases,  that  where  the  application 
for  insurance  is  drawn  up  by  the  agent  of  the  insurer,  and  the 
answers  to  the  interrogations  contained  therein,  are  inserted  by 
him  at  his  own  suggestion,  without  fraud  or  collusion  on  the 
part  of  the  assured,  the  insurer  is  estopped  from  controverting 
the  truth  of  such  statements,  or  the  interpretation  which  it 
has  given  to  the  answers  actually  made  by  the  applicant,  in  an 
action  upon  the  instrument  between  the  parties  thereto. 
{Plumb  v.  Cattaraugas  Ins.  Co.,  18  N.  Y.  392 ;  Rowley  v. 
Empire  Ins.  Co.,  36  id.  550 ;  Baker  v.  Home  Life  Ins.  Co., 
64  id.  648.)  It  is  claimed  by  the  plaintiff  that  this  case  comes 
within  the  rule  above  stated,  and  that  the  question  in  the  case 
is,  whether  the  undisputed  evidence  shows  that  Dreher  did  or 
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did  not  in  fact  make  any  representations  as  to  his  age,  but  that 
the  insertion  of  such  statements  in  the  application,  was  the  sole 
act  of  the  defendant's  agent,  he  knowing  that  Dreher  refused 
to  make  any  statement  in  reference  thereto. 

With  respect  to  the  manner  in  which  Dreher's  signature  to 
the  application  was  obtained,  the  referee  has  made  a  peculiar 
but  somewhat  restricted  finding,  which,  although  omitting  some 
facts  established  by  the  evidence,  goes  far  to  sustain  the  claim 
made  by  the  plaintiff,  that  the  method  adopted  by  the  agent  in 
procuring  the  application  estops  the  defendant  from  setting  up 
the  falsity  of  such  answers,  as  a  breach  of  the  contract.  That 
finding  is  as  follows :  "  At  the  time  when  said  application  was 
made  on  the  17th  day  of  April,  1871,  Michael  Dreher  under- 
stood the  English  language  when  spoken,  and  spoke  it  himself 
to  a  very  limited  extent,  and  quite  imperfectly.  There  were 
present  on  that  occasion  Johnson  Miller,  the  agent  of  the 
defendant,  the  plaintiff,  who  understood  and  spoke  both  the 
German  and  English  languages,  and  Michael  Dreher.  The 
questions  contained  in  the  application  were  propounded  to 
Dreher  by  Johnson  Miller  and  the  answers  were  written  by 
him.  Questions  which  were  not  understood  by  Dreher  were 
explained  to  him  by  the  plaintiff  in  the  German  language. 
In  answer  to  the  question,  4  Where  and  when  was  the  party 
whose  life  is  to  be  insured,  born  ? '  Dreher  stated  the  place  of 
his  birth  as  written  in  the  application.  The  agent  then  said, 
4  Mr.  Dreher,  how  old  are  you  i '  Dreher  replied  that  he  did 
not  know  his  age.  The  agent  then  said,  l  Mr.  Dreher,  we 
must  know  your  age ;  I  cannot  insure  you  without  knowing 
your  age ;  it  is  very  important  to  know  your  age.'  Dreher 
then  gave  data  from  which,  if  true,  his  age  could  be  arithmeti- 
cally computed.  The  agent  Miller  carefully  and  honestly,  and, 
as  he  believed,  correctly,  made  such  computation,  announced 
the  result  and  entered  it  as  it  appears  written  in  the  applica- 
tion." This  finding  was  duly  excepted  to  by  the  plaintiff,  and, 
in  some  material  respects,  does  not  appear  to  be  supported  by 
Die  evidence,  and,  in  others,  falls  short  of  exhibiting  the  plain 
meaning  and  eltect  of  the  evidence  produced  by  the  plaintiff. 
Siokbls — V  ol,  LXIL       38 
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No  proof  whatever  is  found  in  the  case  showing  that  Dreher 
gave  any  data  from  which,  if  true,  his  age  could  be  arithmeti- 
cally computed ;  neither  did  he  in  any  way  assent  to  any  con- 
clusion reached  by  the  agent ;  nor  is  there  any  evidence  from 
which  the  referee  was  authorized  to  find  that  Dreher  under- 
stood the  statements  made  to  him  by  the  agent ;  or  that  such 
questions  as  were  not  understood  by  Dreher,  were  explained 
to  him  by  the  plaintiff  in  the  German  language. 

The  findings,  when  carefully  analyzed,  amount  only  to  a 
statement  that  Dreher,  a  foreigner  substantially  unacquainted 
with  the  English  language,  signed  an  application,  written  in 
that  language  by  the  defendant's  agent  and  compiled  by  him 
from  information  claimed  to  have  been  acquired  from  Dreher 
by  means  of  communications  in  English,  in  which,  after  Dreher 
had  failed  to  give  the  date  of  his  birth  and  had  expressly 
stated  that  he  did  not  know  his  age,  the  agent  inserted  the 
statement  that  he  was  born  in  the  year  1807.  It  seems,  there- 
fore, that  the  referee  has  held  Dreher  accountable  for  the 
answers  inserted  by  the  agent  in  the  application,  upon  the 
theory  that  because  he  gave  some  data  from  which  the  agent 
inferred  his  ability  to  compute  the  age  correctly,  supplement- 
ing this  inference  with  the  opinion  that  he  computed  it  cor- 
rectly and  entered  the  result,  as  he  found  it,  in  the  application, 
that  he  was,  therefore,  authorized  by  Dreher  to  enter  the 
year  1807,  as  the  date  of  Dreher's  birth,  in  the  application. 

This  conclusion  seems  to  be  based  wholly  upon  the  opinion 
of  the  witness  and  cannot  be  supported.  An  examination  of 
the  evidence  given  on  the  trial,  however,  removes  all  doubt 
as  to  who  was  responsible  for  the  answers  in  question.  That 
evidence,  so  far  as  our  conclusions  are  based  upon  it,  was 
given  mainly  by  the  agent  of  the  defendant,  and  was  wholly 
undisputed.  He  testifies  that  he  solicited  the  plaintiff  for 
insurance  on  the  life  of  Dreher,  his  debtor,  and  persuaded 
him  to  go  with  him  to  Dreher's  residence,  a  distance  of  twelve 
miles  from  Syracuse,  to  obtain  the  application  for  such  insur- 
ance ;  that  he  took  blank  forms  for  the  application  with  him 
and  filled  them  up  according  to  the  best  information  he  could 
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get  from  Dreher ;  that  Dreher  was  a  German  and  understood 
the  English  language  very  imperfectly,  and  that  he  had  to  put 
most  of  the  questions  to  him,  not  in  the  way  they  were  written, 
but  in  a  manner  that  he  thought  he  could  understand.  He 
further  testified  that  Dreher  did  not  state  to  him  his  age,  but 
replied  to  all  questions  relating  thereto ;  that  he  did  not  know 
it.  The  agent  expostulated  with  him  and  told  him  that  they 
must  know  his  age,  but  this  produced  no  effect  upon  Dreher, 
except  a  repetition  of  the  statement  that  he  did  not  know  his 
age.  The  witness  then  said  that  he  obtained  some  data  from 
Dreher,  but  what  they  were  he  did  not  recollect,  and  from 
them  he  computed  his  age  and  put  it  down.  He  said  further ; 
44 1  was  in  the  habit  in  my  business  of  estimating  the  ages  of 
people  by  their  appearance,  I  could  guess  very  correctly, 
*  *  *  he  made  no  statement  as  to  what  his  age  was  than 
as  I  have  related.  I  did  not  read  the  application  over  to  him 
after  I  had  written  it.  *  *  *  Of  course  there  was  an  esti- 
mate about  his  age  but  how  it  was  got  at  I  could  not  tell,  it 
was  computed  and  figured  from -what  he  gave." 

This  witness  was  apparently  frank  and  impartial  in  his  state- 
ments, and  no  reason  exists  for  claiming  that  he  had  any  bias 
or  prejudice,  or  for  doubting  the  truth  of  his  testimony.  Even 
assuming  that  Dreher  understood  all  that  was  said  to  him  by 
die  agent,  and  this  would  be  a  very  violent  assumption  under 
the  circumstances,  there  is  not  only  no  evidence  that  he  gave 
his  age,  or  the  date  of  his  birth  to  the  agent ;  but  the  evidence 
is  positive  that  he  uniformly  refused  to  give  it.  To  hold 
under  such  circumstances,  that  he  covenanted  that  he  was  born 
in  the  year  1807  and  was  then  sixty-four  years  of  age,  would 
be  to  reverse  the  meaning  and  effect  of  his  actual  representa- 
tion, and  hold  that  a  statement,  for  which  the  agent  alone  was 
responsible,  was  made  by  a  party  who  refused  to  make  any 
whatever. 

The  most  favorable  construction  for  the  defendant  that  can 
be  put  upon  the  evidence  is,  that  Dreher  refused  to  make  any 
representation  as  to  his  age,  but  that  the  agent,  upon  what  he 
conceived  to  be  sufficient  grounds  therefor,  estimated  his  age 
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and  inserted  it  in  the  application.  There  does  not  seem  to  be 
a  single  fact  testified  to  by  the  witness,  or  appearing  in  the 
case,  which  authorized  him  to  fix  upon  the  year  1807  as  the 
date  of  Dreher's  birth,  or  from  which  the  referee  could  legally 
find  that  Dreher suggested  any  fact,  which  warranted  the. con- 
clusion inserted  by  the  agent  in  the  application.  The  only 
material  representation  in  regard  to  age,  made  on  that  occasion 
was  that,  clearly  inferrible  from  the  acts  and  conduct  of  the  agent, 
and  that  was,  that  he  had  truly  inserted  in  the  application  the 
information  communicated  to  him  by  Dreher,  and  that  such 
information  would  enable  the  plaintiff  to  obtain  a  valid  policy 
of  insurance  from  the  defendant. 

It  was  also  in  proof  by  uncontradicted  evidence,  that  the 
defendant's  agent  in  fact  stated  to  the  plaintiff  after  the  appli- 
cation was  made  and  before  the  payment  of  any  premium  on 
the  policy  that  "  it  was  all  right  as  the  old  man  had  made  no 
positive  statement  as  to  his  age."  We  think,  under  the  cir- 
cumstances that  an  estoppel  in  pais  was  fairly  established,  and 
that  the  defendant  is  precluded  from  setting  up  the  falsity  of 
the  statement  with  reference  to  age  in  avoidance  of  the  policy. 
The  defendant  was  a  foreign  corporation  and  Miller  was  its 
general  agent  at  Syracuse,  authorized  to  take  applications  and 
countersign  and  deliver  policies  and  collect  premiums  from 
persons  insuring  their  lives  in  such  company.  The  knowledge 
of  the  agent  was  imputable  to  the  company  and  he  was  held, 
out  to  the  public  by  it,  as  authorized  to  determine  what  con- 
stituted a  compliance  with  the  conditions  of  the  application, 
the  sufficiency  of  the  answers,  and  the  validity  of  the  policies 
issued  thereon,  and  as  fully  representing  the  company  as  to  all 
matters  within  the  apparant  scope  of  the  authority  confided 
to  him. 

In  this  case,  after  having  obtained  from  Dreher  all  the 
information  that  he  could  give,  and  without  any  supportable 
claim  that  he  gave  such  information  fraudulently  or  falsely, 
the  defendant  has  obtained  a  decree  that  the  contract  of  insur- 
ance was  void  upon  the  ground  that  Dreher's  statements  were 
untrue,  when  in  fact  to  the  knowledge  of  the  defendant  he 
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made  no  material  statements  whatsoever  on  the  subject  of  his 
age,  either  true  or  untrue.  We  do  not  think  such  a  judgment 
can  be  sustained.  In  was  said  in  DiUeber  v.  Home  IAfe  Insur- 
ance Company  (69  N.  Y.  256,  260),  that  "  if  a  question  is  not 
answered  there  is  no  warranty  that  there  is  nothing  to  answer. 
And  so  in  the  case  of  partial  answer,  the  warranty  cannot  be 
extended  beyond  the  answer.  Fraud  may  be  predicated  upon 
the  suppression  of  the  truth,  but  breach  of  warranty  must  be 
based  upon  the  affirmation  of  something  not  true." 

As  we  have  before  seen  no  fraud  was  proved  or  found,  and 
the  defense  must  rest  upon  the  alleged  breach  of  warranty 
alone.  The  rule  applicable  to  such  a  case  as  the  present  is 
well  settled  in  this  state  and  was  succinctly  stated  in  Mowry 
v.  Rosendal*  (74  N.  Y.  363),  as  follows :  "  The  principle  that 
if  the  statements  in  the  application  relied  upon  as  breaches  of 
warranty  are  inserted  by  the  agent  of  the  insurers  without  any 
collusion  or  fraud  upon  the  part  of  the  insured,  the  insurer  is 
estopped  from  setting  up  their  error  or  falsity  as  breach  of 
warranty,  seems  now  well  settled."  [Baker  v.  Home  IAfe 
Ins.  Co.,  64  K  Y.  648 ;  Maker  v.  Htbernia  Ins.  Co.,  67 
N.  Y.  283 ;  Rowley  v.  Empire  Ins.  Co.,  36  K  Y.  550 ;  Ins. 
Co.  v.  Wilkinson,  13  Wall.  222 ;  Ins.  Co.  v.  Mahone,  21  id. 
152.)  To  these  might  be  added  Orattom  v.  Metropolitan  Insur- 
ance Company  (80  N.  Y.  281,  295),  and  Plumb  v.  Cattaraugus 
Insurance  Company  (18  id.,  392). 

The  remarks  of  Miller,  J.,  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Insurance  Company  v.  Wilkinson 
(supra)  are  so  pertinent  to  the  question  involved  here  that  a 
quotation  at  length  is  deemed  appropriate :  "  In  the  case  before 
us  a  paper  is  offered  in  evidence  against  the  plaintiff,  containing  a 
representation  concerning  a  matter  material  to  the  contract  on 
which  the  suit  is  brought,  and  it  is  not  denied  that  he  signed  the 
instrument  and  that  the  representation  is  untrue.  But  the 
parol  testimony  makes  it  clear  beyond  a  question,  that  this 
party  did  not  intend  to  make  that  representation  when  he 
signed  the  paper,  and  did  not  know  he  was  doing  so  and,  in 
fact,  had  refused  to  make  any  statement  on  the  subject." 
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After  stating  that  when  an  application  is  prepared  by  the  party 
signing  it  and  the  insurance  company  has  acted  in  reliance 
upon  its  truth  and  issued  a  policy,  the  applicant  will  not  be 
allowed  to  question  the  truth  of  such  statement,  he  proceeds : 
"  If,  however,  we  suppose  the  party  making  the  insurance  to 
have  been  an  individual  and  to  have  been  present  when  the 
application  was  signed  and  soliciting  the  assured  to  make 
the  contract  of  insurance,  and  that  the  insurer  himself  wrote  out 
all  these  representations  and  was  told  by  the  plaintiff  and  his 
wife  that  they  knew  nothing  at  all  of  this  particular  subject 
of  inquiry  and  that  they  refused  to  make  any  statement  about 
it,  and  yet  knowing  all  this  wrote  the  representation  to  suit 
himself,  it  is  equally  clear  that  for  the  insurer  to  insist  that  the 
policy  is  void  because  it  contains  this  statement,  would  be  an 
act  of  bad  faith  and  of  the  grossest  injustice  and  dishonesty. 
And  the  reason  for  this  is  that  the  representation  was  not  the 
statement  of  the  plaintiff,  and  that  the  defendant  knew  it  was 
not  when  he  made  the  contract,  and  that  it  was  made  by  the 
defendant  who  procured  the  plaintiff's  signature  thereto.  It 
is  in  precisely  such  cases  as  this  that  courts  of  law  in  modern 
times  have  introduced  the  doctrine  of  equitable  estoppels,  or 
as  it  is  sometimes  called  estoppel  in  pods" 

This  case  was  followed  by  the  same  court  in  Insurance  Com- 
pcmy  v.  Mahone  (supra)  where  testimony  was  admitted,  under 
objection,  to  prove  that  the  answers  in  an  application  which 
it  was  admitted  was  signed  by  the  assured,  were  not  correctly 
entered  by  the  agent.  The  court  held  it  competent,  saying : 
"  The  testimony  was  admitted  not  to  contradict  the  written 
warranty,  but  to  show  that  it  was  not  the  warranty  of  Dillard, 
though  signed  by  him,  prepared  as  it  was  by  the  company's 
agent,  and  the  answers  having  been  made  by  the  agent  the 
proposals,  both  questions  and  answers,  must  be  regarded  as  the  • 
act  of  the  company  which  they  cannot  be  permitted  to  set  up 
as  a  warranty  by  the  assured."  This  was  held  to  be  so, 
although  the  application  and  answers  were  subsequently  read 
over  to  the  assured  and  he  then  signed  it.  We  think  the  evi 
dence  in  this  case  brings  it  clearly  within  the  principle  laid 
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down  in  the  cases  cited  and  that  there  should  be  a  new  trial 
of  the  same. 

The  judgments  of  the  courts  below  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  abide  the  event 

All  concur. 

Judgment  reversed. 


Agnes  L.  Price,  Respondent,  v.  Samuel  L.  Mulford, 
Impleaded,  etc.,  Appellant. 

Where  one  receiving  money  in  his  own  right  is  afterwards,  by  evidence  or 
construction  changed  into  a  trustee,  he  may  plead  the  statute  of  limitations 
as  a  bar  in  an  action  to  recover  the  money. 

In  1868,  W.,  of  the  firm  of  M.  &  W.,  was  county  treasurer.  In  July  of 
that  year  he  transferred  in  the  name  of  his  firm  to  his  successor  in  office  an 
obligation  or  certificate  of  indebtedness,  which  had  been  transferred  to  the 
firm,  as  security  for  a  certain  court  fund  which  had  come  into  his  hands 
as  treasurer.  In  the  official  book  containing  his  account  of  court  funds 
was  an  entry  under  date  of  January  1,  1868,  stating  the  balance  on  hand 
to  the  credit  of  said  fund  and  that  the  same  was  invested  in  said  certifi- 
cate. At  that  time  the  firm  was  indebted  to  W.  and  on  the  books  of  the 
firm  the  certificate  was  charged  to  W.  on  account  of  that  debt.  In  an 
action  brought  in  1883  to  charge  the  firm  with  the  amount  of  said  certi- 
ficate on  the  ground  that  the  money  went  to  its  benefit,  in  which  M. 
alone  appeared  and  defended,  there  was  no  evidence  of  any  personal 
participation  by  him  in  any  of  the  transactions  and  no  charge  of  fraud 
was  made  or  proved  against  him.  Held,  that  the  cause  of  action,  if  any, 
arose  in  1868,  and  that  the  statute  of  limitations  was  a  bar. 

Price  v.  Mulford  (86  Hun,  247)  reversed. 

(Argued  October  7,  1887;  decided  November  29,  1887.) 
Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  11,  1885,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict.  (Reported  below,  36  Hun,  247.) 
This  action  was  brought  against  defendants  as  members  ol 
the  firm  of  Mulford  &  Wandell,  alleged  to  have  come  to  their 
hands  belonging  to  plaintiff. 

Mulford  alone  appeared  and  defended.    The  material  facts 
are  stated  in  the  opinion. 
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Samuel  L.  Mvlford,  for  appellant.  The  cause  of  action  set 
forth  in  the  complaint  was  barred  by  the  statute  of  limitations 
as  against  the  defendant  Mulford.  (Code  of  Civ.  Pro.,  §  396, 
sub.  3 ;  Miller  v.  Wood,  41  Hun,  600 ;  Carr  v.  Thompson, 
87  N.  Y.  265,  266;  Welsh  v.  Ger.  Am.  B>k.,  73  id.  424; 
1  Duer.  434 ;  Murray  v.  Coster,  20  Johns.  576,  585 ;  BiMe 
Soc.  v.  Hillard,  51  Barb.  552;  41  N.  Y.  619;  Smith  v. 
Remington,  42  N.  Y.  75 ;  Bundle  v.  Allison,  34  id.  180 ; 
Kane  v.  Bloodgood,  7  Johns.  Ch.  90 ;  Rk.  U.  S.  v.  Daniel, 
12  Pet.  32  ;  Pierson  v.  McCurdy,  100  N.  Y.  608.)  A  perfect 
cause  of  action  accrued  (if  at  all)  to  the  plaintiff's  assignors  on 
or  about  January  1,  1868,  when  the  money  is  alleged  to  have 
been  wrongfully  converted  by  the  defendants,  and  no  demand 
was  necessary  before  commencing  action.  (Kingman  v. 
Hotaling,  25  Wend.  423:  Parmenter  v.  Sitrumds,  2  Bro. 
P.  C.  43,  47;  Carroll  v.  Cone,  40  Barb.  220;  Carr  v. 
Thompson,  87  N.  Y.  165,  166 ;  Engel  v.  Fisher,  23  N.  Y. 
W'kly  Dig.  548 ;  Burt  v.  Myers,  37  Hun,  277 ;  Miller  v. 
Wood,  41  id.  600 ;  Stacy  v.  Graham,  14  N.  Y.,  492 ;  Howard 
v.  France,  43  id.  593 ;  Paz**  v.  Smith,  61  id.  477 ;  Sharkey 
v.  Mansfield,  90  id.  227 ;  .FWB  v.  .FWB,  71  id.  71 ;  .fiVn  v. 
Schoonmaker,  4  Ohio,  331 ;  J^  v.  Fee,  10  id.  400  ;  Northrup  v. 
.ffiZZ,  57  N.  Y.  351 ;  15  Am.  Rep.  501 ;  ArgaU  v.  Bryant, 
1  Sandf .  98  ;  Lathrop  v.  SneUbaker,  6  O.  St.  276  ;  iftKs  v. 
Korlso,  18  B.  Mon.  [Ky.]  296 ;  Zeroy  v.  Springfield,  81  111. 
114 ;  Crawford  v.  Goulden,  33  Ga.  173  ;  J.&#&  v.  Mvller, 
17  Wend.  202;  Leonard  v.  Pitney,  5  id.  30;  Gardey  v. 
Troy  C%  ilTot  i?'*.,  98  N.  Y.  495 ;  Burt  v.  J%*r*,  37 
Hun,  277 ;  Hennsbert  v.  JWn%  Ch.,  24  Wend.  587 ;  Engd 
v.  Fischer,  102  N.  Y.  400  ;  2>^yo  v.  Schuehburgh,  4  Y  &  Col. 
42 ;  Cummings  v.  Brown,  43  N.  Y.  514.)  This  is  an  action 
at  law  and  not  at  equity,  and  the  rules  governing  actions 
at  law  must  be  applied.  (Carr  v.  Thompson,  87  N.  Y. 
160 ;  Foot  v.  Fcvrrington,  41  id.  164 ;  Loder  v.  Hatfield, 
71  id.  92  ;  Borst  v.  Carey,  15  id.  505,  510.)  Where  there  is 
a  legal  and  equitable  remedy  in  respect  to  the  same  subject- 
matter  the  latter  is  under  the  control  of  the  same  statute  bar 
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as  the  former.  (Rundd  v.  Allison,  34  N.  Y.  180,  183; 
Code  of  Civil  Pro.,  §§  380,  382;  old  Code,  §  91 ;  Carr  v. 
Thompson,  87  N.  T.  160  ;  1  Wait's  Pr.,  53 ;  Foot  v.  Farring- 
ton,  41  N.  Y.  164;  Mayne  v.  Oriswold,  3  Sand.  463; 
9  N.  Y.  Leg.  Obs.  25 ;  Murray  v.  Coster,  20  Johns.  576 ; 
Hiekok  v.  Hichoh,  13  Barb.  632 ;  Zoder  v.  Hatfield,  71  N. 
Y.  9 ;  Troup  v.  Smith,  20  Johns.  33,  48.)  The  statute  runs 
against  a  trust  in  respect  to  which  there  is  a  remedy  at  law. 
(Governor  v.  Woodworth,  63  111.  254;  Paff  v.  Kinney,  1 
Bradf .  1 ;  7  Wait's  Act.  &  Def .  269 ;  Perry  v.  Pierson, 

1  Gill.  [Md.]  234.)  It  is  only  where  there  is  an  actual,  con- 
tinuing and  subsisting  trust  that  a  trustee  is  precluded  from 
setting  up  the  statute  of  limitation.  (In  He  NeVley 
19  K  Y.  W'kly  Dig.  85  ;  95  N.  Y.,  382 ;  Spotswood  v. 
Dandridge,  4  H.  &  M.  [Va.]  139 ;  De  Concha  v.  Swvatier, 
3  Johns.  Ch.  190 ;  Kane  v.  Bloodgood,  7  id.  90 ;  Burt  v* 
Meyer,  37  Hun,  277;  Lamner  v.  Stoddard,  25  N.  Y.  W'kly 
Dig.  107 ;  4  N.  Y.  State  Rep.  225  ;  103 1ST.  Y.  672 ;  33  Conn. 
67 ;  60  Penn.  290 ;  21  N.  J.  Eq.  76  ;  3  John's.  Ch.  190,  216 ; 
7  id.  90 ;  3  Sandf.  Ch.  592  ;  14  Abb.  [N.  C]  13 ;  18  WalL 
493  ;  Perry  on  Trusts,  §  865.) 

Henry  D.  Hotchkiss  for  respondent.  The  denial  of  the 
motion  to  dismiss  the  complaint  on  the  ground  that  the  cause 
of  action  was  barred  by  the  statute  of  limitations,  was  proper, 
and  should  be  affirmed.    (Code  of  Civ.  Pro.,  §  382,  subd.  5 ; 

2  R.  S.,  301,  §  51 ;  Mayne  v.  Oriswold,  3  Sandf.  463,  481- 
484 ;  Bertine  v.  Varian,  1  Edw.  Ch.  343 ;  Code,  §  91,  subd. 
6 ;  Foot  v.  Farrington,  41  N.  Y.  164 ;  Carr  v.  Thompson, 
87  id.  160;  Kirby  v.  Z.  S,  etc.,  R.  Co.,  U.  S.  Sup.  Ct.  30, 
Law  ed.  569,  January,  1887;  In  re  Price,  67  N.  Y.  231; 
Code  of  Civ.  Pro.,  §§  744-750 ;  Supreme  Ct.  Rules,  62,  73 ; 
Laws  of  1859,  chap.  386.)  The  receiving  of  the  money,  which 
consistently  with  conscience  cannot  be  retained,  is,  in  equity, 
sufficient  to  raise  a  trust  in  favor  of  the  party  for  whom  or  on 
whose  account  it  was  received.  (Newton  v.  Porter,  5  Lans. 
430 ;  69  N.  Y.  133,  137 ;  2  Story's  Eq.  Jur.,  §  1255 ;  2  Pom. 
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Eq.  Jur.,  §  1047 ;  Chester  v.  Dickerson,  54  N.  Y.  1 ;  Brad- 
tier  v.  Strang,  23  Hun,  445 ;  89  N.  Y.  299 ;  Nat.  L.  Ins.  Co. 
v.  Minchy  53  id.  144  ;  Hathaway  v.  Johnson,  55  id.  93-96.) 

Danfobth,  J.  There  is  force  in  the  appellant's  contention 
that  no  case  was  made  ont  against  him,  and  that  for  want  of 
merits  the  complaint  should  have  been  dismissed.  This  was 
also  the  opinion  of  the  learned  judge,  who  dissented  from  the 
judgment  appealed  from.  It  is  unnecessary,  however,  to  dis- 
cuss that  proposition,  for  whatever  cause  of  action  the  plaintiff 
had  accrued  January  1,  1868.  The  action  was  not  begun 
until  November,  1883,  and  the  view  we  take  of  the  plaintiff's 
claim  as  affected  by  the  statute  of,  limitations,  is  conclusive  of 
the  case. 

The  record  shows  that  one  Nicholas  Van  Dyck  Price  while 
an  infant  became  entitled  to  $1,909.13  as  his  share  of  the  pro- 
ceeds of  land  sold  under  partition  proceedings,  in  or  before 
the  year  1845.  At  his  death  in  1859,  the  fund  was  in  the 
hands  of  the  treasurer  of  Richmond  county,  and  in  June,  1883, 
the  then  treasurer,  by  direction  of  the  court,  delivered  the  same 
to  the  widow  and  heirs  of  Nicholas.  Among  other  securities 
was  a  paper  in  these  words : 

"  Rossvillb,  July  12,  1864. 
"  This  is  to  certify  that  St.  Patrick's  Roman  Catholic  Church, 
Richmond,  Staten  Island,    is  indebted   to  Mr.  D.  Keeley, 
thirteen  hundred  and  fifty  dollars  for  work  performed  on  the 

the  same. 

"JOHN  BARRY, 

"  $1,350.00.  Pastor. 

[Indorsed.] 

"Please  pay  the  within  to  Messrs.  Mulford  &  Wandell,  or 

order. 

"DENIS  KEELEY." 

Other  indorsements  by  Mulford  &  Wandell  show  that 
they  received  payments  of  interest  thereon  up  to  July  12, 1867. 
Then  followed  an  indorsement  made  July  1, 1868,  as  follows : 
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u  Please  pay  within  amount  of  $1,350,50-100  and  interest 
to  E.  P.  Barton,  county  treasurer.  (Approved,  January  1, 1868.) 

"MULFORD  &  WANDELL, 
x  "Per  RS.  Wandkll." 

In  September,  1883,  the  plaintiff,  who  was  one  of  the  heirs 
of  Nicholas,  became  by  assignment  from  the  widow  and  the 
other  heir  sole  owner  of  the  certificate.  Wandell  was  county 
treasurer  from  1865  to  some  time  in  1868,  when  he  was  suc- 
ceeded by  Mr.  Barton,  and  was  a  member  of  the  firm  of 
Mulford  &  Wandell  from  June,  1862,  to  June,  1869.  He 
thus  filled  two  characters,  and  the  evidence  shows  that  the 
indorsement  to  Barton  was  made  by  Wandell,  and  the 
official  book  containing  the  account  of  court  funds,  when 
delivered  to  his  successor  contained,  under  the  head  of  Conner 
v.  Dyke  (the  partition  suit),  these  entries : 

"January  1,  1868. 

u  Balance  on  hand  in  this  suit $1,397  44 

"  Invested  in  bond  of  Rev.  John  Barry,  of  St 

Patrick's  Church 1,350  00 

u  Interest  accrued  on  do 47  25." 

It  also  appeared  that  at  the  same  time  the  firm  qf  Mulford  & 
Wandell  was  indebted  to  Wandell  and  the  certificate  was 
charged  to  Wandell  on  the  books  of  the  firm  on  account  of 
that  debt.  There  was  no  evidence  of  any  personal  participa- 
tion by  Mulford  in  any  of  these  transactions,  or  knowledge  of 
them,  except  as  it  might  be  imputed  to  him  from  his  connec- 
tion with  Wandell  as  a  partner.  The  action  was  upon  the 
ground  that  the  money  went  to  the  benefit  of  the  firm,  and 
judgment  for  the  amount  was  prayed  for  as  for  so  much 
money  "  had  and  received  to  and  for  the  use  of  the  plaintiff." 
At  the  close  of  the  plaintiff's  case  the  defendant  Mulford  asked 
for  a  dismissal  of  the  complaint  upon  several  grounds,  and, 
among  others,  that  the  cause  of  action  did  not  accrue  at  any 
time  within  six  years  next  before  the  commencement  of  the 
action,  and  thereupon  the  plaintiff  moved  to  amend  the  com- 
plaint by  adding  in  the  prayer  for  judgment,  after  the  date, 
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1868  (that  being  the  time  when  the  cause  of  action  was  alleged 
to  have  accrued),  "  that  the  defendant  be  held  to  have  received 
said  sum  of  money  as  trustee  for  the  benefit  of  the  plaintiff." 
The  motion  to  amend  was  granted  and  the  motion  to  dismiss 
denied.  The  judge  presented  the  case  to  the  jury  and  directed 
them  to  inquire  "  whether  or  not  the  money  was  applied  by 
Mr.  Wandell  to  the  benefit  of  the  firm,"  saying :  "  It  does  not 
make  any  difference  in  this  view  of  the  case,  whether  Mr.  Mul- 
f  ord  knew  anything  about  it  or  not,  and  you  will  see  that  it  is 
perfectly  proper  and  right  that  a  man  who  receives  the  benefit 
of  funds  abstracted  under  such  circumstances  as  these,  although 
he  may  not  know  anything  about  the  source  from  which  they 
are  derived,  should  be  changed  with  the  liability  to  repay  the 
persons  who  are  entitled  to  the  fund."   , 

As  an  action  for  money  had  and  received  there  can  be  no 
doubt  that  the  statute  of  limitations  was  a  perfect  defense. 
It  was  not  less  a  defense,  although  it  had  been  received  under 
circumstances  from  which  the  law  would  imply  a  trust.  The 
case  of  an  express  or  direct  trust  would  be  different.  A  trustee 
so  appointed  would  be  bound  to  take  care  of  his  cestui  que 
trust  so  long  as  the  relation  existed,  and  he  could  do  nothing 
adverse  to  it.  But  when  one  receives  money  in  his  own  right, 
and  is  afterwards  by  evidence  or  construction  changed  into  a 
trustee,  he  may  insist  on  the  sai.ie  lapse  of  time  as  a  bar. 
(Kane  v.  Bloodgood,  7  J.  Ch.,  88) ;  Lammer  v.  Stoddard, 
103  N.  Y.,  672.) 

But  the  plaintiff  cites  subdivision  5,  section  382  of  the 
Code  of  Civil  Procedure,  which  provides  that  where  the 
"action  is  to  procure  a  judgment  other  than  for  a  sum  of 
money,  on  the  ground  of  fraud,  in  a  case  which,  on  the  31st 
day  of  December,  1846,  was  cognizable  by  the  Court  of 
Chancery,  the  cause  of  action  is  not  deemed  to  have 
accrued  until  the  discovery  by  the  plaintiff,  or  the  persons 
under  whom  he  claims,  of  the  facts  constituting  the  fraud," 
and  insists  that  the  general  provision  of  the  statue  did  not 
apply.  But  to  that  position  there  are  several  answers. 
(1.)  The  action  is  not  to  procure  a  judgment  other  than  for  a 
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sum  of  money ;  the  only  judgment  asked  is  for  a  specific  sum 
of  money,  the  amount  of  the  Barry  certificate  with  interest, 
and  such  was  the  verdict  of  the  jury  and  the  judgment.  The 
action  was  founded  upon  an  implied  contract,  obligation  or 
liability,  and  upon  nothing  else.  (2/)  Fraud  is  not  stated  as  a 
ground  oi  relief,  nor  does  the  complaint  contain  any  allegations 
to  bring  it  within  that  subdivision.  (3.)  Nor  was  fraud  of 
any  kind,  or  facts  from  which  f rand  on  the  part  of  Mulf ord 
might  be  implied,  proven  against  him.  The  fact  assumed' 
therefore  by  plaintiffs  counsel,  cannot  be  admitted.  Mulf ord's 
character  and  liability  as  trustee,  if  there  were  any,  results  not 
from  any  act  of  his  own,  or  of  the  plaintiff,  or  her  assignors, 
but  from  the  application  of  the  doctrines  of  equity,  which 
regard  him  as  standing  in  that  relation  in  order  to  give  the 
plaintiff  a  remedy.  There  was  a  misapplication  of  the  plaintiff's 
money,  but  it  was  a  "  misapplication,"  by  the  county  treasurer, 
and  not  oy  the  defendant ;  he  was  held  liable  because  the  firm 
of  which  he  was  a  member  received  the  benefit  of  money 
derived  from  the  certificate  after  the  other  defendant  made 
such  misapplication  of  the  trust  fund.  From  that  and  not 
from  any  fraud  or  knowledge  of  fraud,  or  misapplication,  a 
contract  liability  to  make  restoration  was  implied.  Fraud  was 
not  the  ground  of  the  action,  nor  was  it  established  by  proof, 
and  the  limitation  of  six  years,  provided  for  by  section  382, 
subdivision  1,  applies.    (Oarr  v.  Thompson^  87  N.  Y.,  160.) 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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The  New  York  Rubber  Compact,  Appellant,  tr.  John 
Kotheby  et  aL,  Respondents. 

_ -.To  constitute  an  equitable  estoppel  there  must  bare  been  some  act  or 
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1  he  now  makes,  and  done  or  made  with  the  intention  of  influencing  the 
conduct  of  another,  which  he  had  reason  to  believe  would,  and  which  did, 
in  fact  have  that  effect.  Silence  will  not  estop  unless  there  is  not  only 
a  right,  but  a  duty  to  speak. 

Where,  therefore,  a  riparian  owner  saw  the  owner  on  the  opposite  side  of 
the  stream  erecting  a  factory  upon  his  premises  and  digging  a  race  which 
she  knew  would  return  the  water,  diverted  from  the  stream,  to  it  at  a 
point  below  her  land,  Hdd,  that  her  omission  to  object  in  any  way  to  the 
proposed  diversion  of  the  water,  did  not  constitute  an  estoppel  barring 
an  action  to  recover  for  such  diversion. 

An  action  is  maintainable  for  such  a  diversion  of  the  waters  of  a  stream 
which  materially  diminishes  the  natural  flow  and,  at  times,  takes 
substantially  all  of  the  water  from  the  stream. 

(Argued  October  10, 1887;  decided  November  29, 18  >7.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  11, 1885,  which  affirmed  a  judgment  entered  upon 
a  verdict  directed  by  the  court. 

This  action  was  brought  to  recover  damages  for  the  alleged 
diversion  of  the  waters  of  a  stream. 

The  parties  were  owners  of  lands  adjoining  and  on  opposite 
sides  of  the  stream.  Upon  defendant's  premises  was  a  factory 
run  by  water  taken  from  the  stream  through  a  race  from  a 
pond  above.  The  tail  race  of  the  mill,  as  claimed  by  plaintiff, 
returned  the  water  diverted  from  the  stream  to  it  at  a  point  so 
far  down  the  stream  that  none  of  it  flowed  past  plaintiff's 
premises. 

The  further  facts  appear  in  the  opinion. 

H.  B.  Turner,  B.  F.  Lee  and  W.  H.  L.  Lee  for  appellant. 
The  plaintiff  and  its  grantors,  owners  of  lots  X  and  T,  were 
entitled  to  have  the  water  of  the  stream  flow  by  their  lots 
without  diversion  thereof  by  the  defendants,  and  the  General 
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Term  erred  in  holding  that  the  defendants  "acted  within  the 
scope  of  their  rights  as  riparian  proprietors."  (Gould  oh 
Water  Courses,  359,  §  204 ;  Palmer  v.  Mulligan, .  3  Caines, 
308 ;  Piatt  v.  Johnson,  15  Johns.  213,  218 ;  Merritt  v.  Brink- 
erhoff,  17  id.  306 ;  Blanchard  v.  Baker,  8  GreenL  R.  253, 
266 ;  Webb  v.  P.  Mfg.  Co.,  3  Sumn.  189,  199 ;  Crooker  v, 
Bragg,  10  Wend.  260,  264;  Garwood  v.  JST.  Y.  C.  &  H.  R. 
R.  R.  Co.,  83  N.  Y.  400 ;  Clinton  v,  Myers,  46  id.  511  j 
Arnold  v.  Foot,  12  Wend.  330  ;  Atchison  v,  Peterson,  20 
Wall.  507,  511 ;  HaigU  r.  Price,  21  N.  Y.  241 ;  Prentice  v, 
Oeiger,  74  id.  341 ;  Rochedale  C.  Co.  v.  Xing,  14  Q.  B.  122, 
134;  Wood  v.  Wand,  3  Exch.  748,  772;  Embrey  v.  Owen, 
6  id.  353,  368 ;  Harrop  v.  Hirst,  4  id.  43,  45 ;  Branch  v. 
Doane,  18  Conn.  233;  Monroe  v.  Stickney  48  Me.  462; 
^Iwmw*.  J(jfy.  Cb.  v.  Doodah,  46  N.  H.  53 ;  T^AiS  v.  Scott, 
43  Vt.  525 ;  Graver  v.  tfAoK,  42  Penn.  St.  58 ;  Hendrick  v. 
CSw/fe,  4  Ga.  241.)  The  diversion  itself  is  unlawful,  and  is  to 
be  distinguished  from  the  right  to  take  water  from  the  stream. 
(Elliott  v.  F.  R.  R.  Co.,  10  Cush.  191 ;  Dvmont  v.  Kellogg, 
29  Mich.  420;  Wadsworth  v.  TiUotson,  15  Conn.  366; 
Hcvrteall  v.  SiU,  12  Penn.  St.  248 ;  Cb^ter  v.  Hunter,  4  Rand. 
58.)  Plaintiff  has  parted  with  none  of  its  rights  as  a  riparian 
proprietor,  and  is  not  estopped  from  asserting  its  rights. 
(Boontfs  Code  Pleading,  §  67.)  To  constitute  an  estoppel  in 
such  a  case  as  this,  there  must  be  something  in  the  nature  of 
a  lack  of  good  faith  —  some  superior  knowledge  of  facts  con- 
cealed from  one  person  by  another  whose  duty  it  is  to  speak. 
(Bigelow  on  Estoppel,  484.)  A  party  making  a  representa- 
tion of  a  matter  of  law  and  not  of  fact,  is  not  estopped. 
(Storrs  v.  Baker,  6  Johns.  Ch.  166 ;  Tilton  v.  Kelson,  27 
Barb.  595 ;  Brewster  v.  Striker,  2  Comst.  19.)  Defendants 
having  an  equal  opportunity  of  knowledge  of  the  facts  with 
Mrs.  Smith,  there  was  no  duty  cast  upon  her  to  speak. 
(Giravd  v.  Girwud,  58  How.  175 ;  HiU  v.  Epley,  31  Penn. 
331 ;  Taylor  v  Ely,  25  Conn.  250 ;  Vide  v.  Judson,  82  K  Y. 
32.)  The  plaintiff  stands  in  the  same  position  as  its  grantor. 
(Haight  v.  Price,  21  K  Y.  241,  245,  247.)    Water  rights 
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of  this  nature  are  within  the  statute  of  frauds,  and  an 
easement  in  a  water-course  can  only  be  created  by  deed 
or  prescription.  {Bdbcock  v.  Utter,  1  Keyes,  115 ;  Haigkt 
v.  Price,  supra  ;  Gould  on  Water  Courses,  §§  300,  321.)  The 
doctrine  that  an  executed  license  is  irrevocable  is  confined 
to  those  licenses  under  which,  when  executed,  it  cannot  be 
claimed  that  any  estate  or  interest  in  land  passes,  or  to  licenses 
given  for  a  valuable  consideration.  {Brown  v.  Woodworth,  5 
Barb.  550,  555 ;  Bdbcock  v.  Utter,  1  Keyes,  115, 116 ;  Bench 
v.  Kerr,  14  Serg.  &  R.,  207 ;  Jameson  v.  Mittiman,  3  Duer, 
255.)  The  fact  that  the  defendants  have  erected  expensive 
improvements,  and  that  to  cause  the  water  to  flow  as  it  flows 
by  nature  will  cause  inconvenience  and  loss,  is  not  sufficient 
to  deprive  the  plaintiff  of  its  rights.  {Corning  v.  Troy  1.  & 
JIT.  Facfy,  40  N.  Y.  191 ;  Vide  v.  Judson,  82  id.  23,  33,  40 ; 
T.  Bkg.  Co.  v.  Duncan,  86  id.  221,  230 ;  Mutter  v.  Pondir, 
55  id.  325,  334 ;  Lawrence  v.  Brown,  5  id.  394,  395  ;  Mai- 
loney  v.  Horan,  49  id.  Ill,  115 ;  Hutchim  v.  Hibbard,  34 
id.  24,  27;  Brant  v.  Virginia  C.  Co.,  93  XL  S.  326,  337; 
Steele  v.  Smelting  Co.,  106  id.  448,  456.) 

H.  H.  Hustis  for  respondents.  A  riparian  owner  may  divert 
the  water  that  flows  upon  or  by  his  land  for  the  purpose  of 
propelling  machinery  upon  his  land,  and  then  restoring  it  to 
the  natural  stream.  {Prentice  v.  Geiger,  74  N.  Y.  345 ;  Bill- 
iard v.  S.  Vict.  Mwrifg  Co.,  77  id.  531 ;  Garwood  v.  JV.  T. 
C.  &  H.  R.  R.  R.  Co.,  83  id.  405 ;  Clinton  v.  Meyers,  46  id. 
511.)  The  plaintiff  is  estopped  from  raising  the  question  of 
diverting  the  water  from  the  creek  by  the  race-way.  {Corning 
v.  Troy  I.  cmd  JV.  Factory,  40  N.  Y.  191.)  The  fact  that^ 
Mrs.  Smith  remained  silent  while  the  defendants  built  the  race 
and  erected  extensive  buildings,  constitutes  an  estoppel. 
{Town  t.  Needham  and  Harvey,  3  Paige, '545;  Thompson 
v.  Blanchard,  4  K  Y.  303 ;  Brown  v.  Bowen,  30  id.  519.) 
As  the  plaintiff  bought  the  property  with  the  race-way  on 
the  defendants9  lands  open  and  visible,  and  they  saw 'the  water 
in  it,  the  defendants  buildings,  and  the  manner  in  which  the 
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water  and  buildings  were  used,  they  cannot  complain  of  the 
diversion  of  water  now.  (Houston  v.  Wheeler9  52  N".  Y.  641 ; 
Curtis*  v.  Ayrault,  46  id.  73.) 

Peokham,  J.  The  defendants  claim  two  answers  were 
made  to  the  plaintiffs  case,  each  of  which  was  fatal  to  a 
recovery  herein.       ' 

One  answer  was  that  the  use  made  by  the  defendants  of  the 
water  in  the  stream  was  not  unreasonable  or  illegal,  or  in  any 
way  inconsistent  with  the  rights  of  the  plaintiff.  The  defend- 
ants say  that  plaintiffs  lots  are  on  the  opposite  side  of  the 
stream  from  their  land,  and  that  no  machinery  can  be  placed 
on  the  lots,  to  be  propelled  by  water,  as  plaintiff  has  no  land 
upon  which  to  erect  a  dam,  and  there  is  no  fall  in  the  stream 
between  the  bridge  and  defendants'  tail  race,  so  that  the  only 
use  the  plaintiff  could  have  for  the  water  in  the  stream  is  for 
domestic  purposes,  and  there  being,  as  they  claim,  always 
water  in  the  stream  by  the  plaintiffs  lots  for  such  purposes, 
its  rights  as  a  riparian  owner  have  not  been  injured. 

The  difficulty  with  this  statement  is  that  there  is  evidence 
in  the  case  which  tends  to  contradict  it,  and  which  tends  to 
show  that  the  use  made  by  the  defendants  of  the  water  m  the 
creek  was  such  that  at  various  times  the  quantity  which 
would  otherwise  have  flowed  past  plaintiffs  lots  was  per- 
ceptibly and  materially  diminished,  and  to  such  an  extent 
that  frequently  when  the  water  was  running  through  the  tail 
race  of  defendants  there  was  none  running  over  or  through 
the  dam  except  leakage,  and  of  course  none  flowing  past  the 
plaintiffs  lot,  the  whole  substantial  part  of  the  water  of  the 
stream  going  through  defendants'  tail  race  instead  of  down  its 
original  and  natural  channel  There  is  evidence  tending  to 
show  that  the  water  was  not  returned  to  the  stream  in  time  to 
reach  that  part  of  the  plaintiffs  lot  which  it  would  otherwise 
naturally  touch. 

We  do  not  assume  to  say  this  evidence  is  true.  But  it 
raised  an  issue  which  the  plaintiff  was  entitled  to  have  decided 
by  the  jury  unless  there  was  some  other  defense  to  the  action. 
Sigkels  —Vol.  LXIL       40 
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There  cannot  be  much  dispute  now  as  to  the  general  rights  of 
riparian  owners,  or  that  if  the  defendants  did  use  the  water  to 
such  an  extent  as  some  of  the  evidence  tends  to  prove,  they 
used  it  in  a  manner  that  they  had  no  legal  right  to  do. 
Whether  they  did  or  not  we  do  not  know.  The  other 
answer  which  the  defendants  make  is  that  of  an  equitable 
estoppel. 

It  may  be  assumed  that  at  the  time  when  the  defendants 
built  their  mill-race  and  erected  expensive  buildings  for  manu- 
facturing purposes,  Ruth  J.  Smith  was  the  owner  of  the  lots 
in  question,  and  which  arc  now  owned  by  the  plaintiff. 

The  estoppel  is  based  upon  the  following  facts :  The  defend- 
ants built  the  mill-race  upon  their  own  lands  and  erected  their 
factory  also  upon  their  own  lands,  which  factory  was  to  be 
supplied  with  water  from  the  stream  carried  through  this  mill- 
race.  Wliile  Ruth  J.  Smith  was  thus  the  owner  of  the  lots 
and  wliile  the  defendants  were  building  this  mill-race  on  their 
own  lands,  she  saw  defendants  and  their  men  at  work  on  it 
and  on  the  factory,  and  she  understood  the  race  was  being 
built  to  take  water  from  the  stream  to  the  shop,  and  during 
all  the  time  it  was  in  course  of  construction  she  never  objected 
to  it  in  any  way  or  authorized  any  one  to  object  to  it  for  her, 
nor  did  she  at  the  time  object  to  the  defendants  carrying  the 
water  down  the  race. 

These  are  all  the  facts  upon  wliich  an  estoppel  is  claimed 
and  upon  wliich  the  learned  courts  below  decided  that  an 
estoppel  existed.  They  are  not  sufficient  to  authorize  the  pre- 
sumption of  a  grant  or  even  a  license  {Ilaight  v.  Price,  21 
N.  Y.  241),  and  defendants  must  rest  their  defense  upon  an 
estoppel  pure  and  simple.  It  will  be  seen  there  is  no  element 
of  fraud  in  the  case,  nor  any  evidence  that  Mrs.  Smith  led  the 
defendants  into  making  this  outlay  on  any  assumption  that 
they  had  the  right  to  do  it  when  in  truth  they  had  not  and 
she  knew  it  and  yet  induced  them  to  go  on  and  expend  their 
moneys  upon  such  erroneous  assumption.  Nothing  of  the  sort 
is  pretended.  The  simple  case  is  presented  of  an  owner  of 
land  standing  by  and  seeing  an  owner  of  adjoining  land  make 
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such  use  of  his  own  land,  as  he  had  a  right  to  without  inform- 
ing him  that  if  he  proceeded  thereafter  to  do  an  illegal  act  it 
would  not  be  permitted.  The  defendants  had  a  right  to  exca- 
vate on  their  own  land  and  to  build  such  a  factory  as  they 
chose,  but  even  if  they  had  no  right  to  dig  the  mill-race  and  let  the 
water  in  it,  and  thus,  possibly,  divert  the  water  from  the  stream, 
the  owner  of  the  adjoining  land  (Mrs.  Smith)  was  not  bound  to 
interfere  or  protest.  She  had  the  legal  right  to  acquiesce  in 
the  action  of  the  defendants,  so  far  as  to  refrain  from  inter- 
ference, and  her  simple  knowledge  that  defendants  were  thus 
engaged  did  not  require  her  to  object  under  penalty  of  the  loss 
of  her  legal  rights.  The  cases  referred  to  by  counsel  for 
respondents  to  sustain  the  estoppel  in  this  instance  do  not  go  to 
any  such  length,  and  I  have  been  unable  to  myself  find  any 
that  do. 

The  counsel  referred  to  Town  v.  Needham  (3  Paige,  545) ; 
Thompson  v.  Blanchard  (4  N.  Y.  303) ;  Brown  v.  Bowen 
(30  id.  519);  Corning  v.  Troy  Iron  and  Nail  Factory 
(40  id.  191).  The  first  case,  that  of  Town  v.  Needham,  simply 
enforced  the  well  settled  rule  of  equity  that  where  the  owner 
of  real  estate  suffers  another  to  purchase  the  estate  from  a 
third  person,  and  to  erect  buildings  thereon  under  the  erroneous 
belief  that  he  has  a  good  title,  and  such  owner  permits  the 
purchaser  to  conclude  his  purchase  and  intentionally  conceals 
from  him  his  title  to  the  property,  the  owner  will  not  after- 
wards be  permitted  to  enforce  his  title  against  such  purchaser. 
In  Thompson  v.  Blanchard  the  same  doctrine  is  held 
applicable  to  personal  property.  Brown  v.  Bowen  holds  the 
same  principle,  the  same  element  of  concealment  on  one  side 
and  mistake  of  fact  on  the  other,  being  present.  To  the  same 
effect  is  Treztion  Banking  Company  v.  Duncan  (86  K.  Y. 
221).  The  English  rule  is  substantially  the  same.  {Ramsden 
v.  Dyson,  L.  KIEL  Cas.  129.)  Corning  v.  Troy  Iron  and 
Nail  Factory  is  really  an  authority  for  the  position  takon  by 
the  plaintiff  here,  that  no  estoppel  can  be  predicated  upon  the 
facts  in  this  case. 

There  is  no  pretence  that  the  defendants  did  not  know  their 
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title  and  their  lights  quite  as  well  as  Mrs.  Smith,  and  none 
that  she  in  any  way  induced  them  to  make  this  expenditure. 
She  was  simply  passive  in  the  matter  and  failed  to  object  to 
the  defendants  doing  what  they  did  do.  In  this  there  was  no 
element  of  an  estoppel.  To  constitute  it  the  person  sought  to 
be  estopped  must  do  some  act  or  make  some  admission  with 
an  intention  of  influencing  the  conduct  of  another,  or  that  he 
had  reason  to  believe  would  influence  his  conduct,  and  which 
act  or  admission  is  inconsistent  with  the  claim  he  proposes  now 
to  make.  The  other  party,  too,  must  have  acted  upon  the 
strength  of  such  admission  or  conduct.  (See  Brown  v.  Bowen 
supra,  at  page  541.)  In  cases  of  silence  there  must  be  not 
only  the  right  but  the  duty  to  speak  before  a  failure  so  to  do 
can  estop  the  owner.  There  was  no  such  duty  here.  (See 
Vide  v.  Judson,  82  N.  Y.  32.) 

The  judgment  of  the  General  Term  and  of  the  circuit  should 
be  reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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Flobkncb  McPhebsox,  Respondent,  v.  Patrick  Rollins  et  al., 
Impleaded,  etc.,  Appellants. 

D.,  for  the  purpose  of  making  a  provision  for  F.,  a  daughter,  and  two 
grandchildren,  conveyed  to  her  certain  premises,  she  executing  to  him  a 
mortgage  thereon,  which  stated  that  it  was  given  as  security,  among  other 
things,  for  the  payment  to  him  or  to  the  general  guardian  of  plaintiff,  one 
of  the  granddaughters  of  D.,  of  the  sum  of  $50  annually  for  the  benefit 
of  pUintiff  until  she  should  arrive  at  the  age  of  fifteen,  and  thereafter 
the  further  sum  of  $100  until  she  should  arrive  at  the  age  of  twenty-one. 
The  deed  and  mortgage  were  recorded.  Thereafter  D.,  at  the  request  of 
F.,  and  without  consideration,  executed  a  certificate  of  satisfaction  of 
the  mortgage  which  was  recorded,  and  a  memorandum  was  made  in  the 
margin  of  the  record  of  the  mortgage  to  the  effect  that  it  was  discharged 
of  racord.  Subsequently  the  premises  were  conveyed  by  F.  for  a  full 
and  valuable  consideration,  the  grantee  having  no  actual  notice  of  the 
execution  of  the  mortgage.  In  an  action  to  foreclose  the  mortgage,  hdd% 
that  a  valid  and  irrevocable  trust  was  created  thereby,  and  as  the  same 
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had  in  no  way  been  renounced  by  the  cestui  que  trust,  the  discharge  was  in 

contravention  of  the  trust  and  was,  therefore  void. 
Also,  held,  that  the  grantees  were  chargeable  with  notice  that  plaintiff  had 

a  beneficial  interest  under  the  mortgage,  and  that  the  satisfaction  thereof 

was  an  act  not  in  the  execution  of  the  trust  and  was  beyond  the  power  of 

the  trustee. 
Field  y.  Schieffelin  (7  J.  Ch.,  150)  distinguished 

(Argued  October  12, 1887;  decided  November  29. 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1885,  which  affirmed  a 
judgment  in  favor  of  plaintiflE  entered  upon  the  report  of  a 
referee. 

The  action  was  for  the  foreclosure  of  a  mortgage  made  by 
one  Fannie  Gray,  the  material  portions  of  which  are  herein- 
after set  out. 

Andres  Deming,  Ida  McPherson,  an  infant,  and  Michael  and 
Patrick  Rollins,  with  others,  were  made  defendants.  The  Messrs. 
Kollins  answered,  claiming  title  as  purchasers  in  good  faith 
and  for  a  valuable  consideration.  Ida  McPherson  submitted 
her  rights  to  the  court  asking  that  her  interest  be  adjudged. 
The  issues  were  tried  before  a  referee,  who  found  that  Deming, 
with  the  purpose  of  providing  for  his  two  daughters  and  their 
children,  made  a  division  of  his  real  estate  and  conveyed  the 
part  now  in  question  to  his  daughter  Fannie  Gray ;  that  as 
part  of  the  same  transaction  she  executed  to  him  a  mortgage 
upon  that  part,  reciting  that  the  grant  was  "intended  as  a 
security  for  the  payment  of  the  sum  of  two  hundred  and  fifty 
dollars  annually  to  said  Deming  for  and  during  his  natural  life 
on  or  before  the  fifteenth  day  of  May  in  each  year  thereof, 
reckoning  from  the  date  of  this  mortgage,  and  for  the  further 
payment  of  the  further  sum  of  fifty  dollars  annually  to  said 
Deming,  or  to  the  general  guardian  of  Florence  McPherson 
(the  plaintiff)  on  or  before  the  fifteenth  day  of  May  in  each  year 
hereafter  for  the  benefit  of  said  Florence,  until  the  said  Florence 
shall  arrive  at  the  age  of  fifteen  years,  and  thereafter  the  further 
sum  annually  to  said  Deming  or  guardian  of  one  hundred 
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dollars,  payable  on  or  before  the  fifteenth  day  of  May  in  each 
year  until  the  said  Florence  shall  arrive  at  the  age  of  twenty- 
one  years,  for  the  benefit  of  said  Florence,  and  for  the  further 
payment  of  the  further  sum  of  fifty  dollars  annually  to  the 
said  Deming,  or  to  the  general  guardian  of  Ida  McPherson,  on 
or  before  the  fifteenth  day  of  May  in  each  year  hereafter,  for 
the  benefit  of  said  Ida,  until  the  said  Ida  shall  arrive  at  the 
age  of  fifteen  years,  and  thereafter  the  further  sum  annually 
to  said  Deming  or  guardian  of  one  hundred  dollars,  payable  on 
or  before  the  fifteenth  day  of  May  in  each  year,  until  the  said 
Ida  shall  arrive  at  the  age  of  twenty-one  years,  for  the  benefit 
of  said  Ida,  said  Florence  and  Ida  being  the  grand-daughters 
of  said  Deming,  the  said  Florence  being  fourteen  years  of  age 
April  1, 1873,  and  the  said  Ida  eleven  years  of  age  October  10, 
1872 ; "  that  the  deed  and  mortgage  were  recorded  in  the  proper 
clerk's  office  on  the  21st  day  of  July,  1873,  and  thereafter 
and  until  the  16th  day  of  February,  1875,  were  in  the  custody 
of  Mrs.  Gray ;  that  in  February,  1874,  Deming,  at  the  request 
of  Mrs.  Gray,  and  without  payment  or  other  consideration, 
executed  and  acknowledged  a  certificate  of  satisfaction  of  the 
mortgage,  and  it  was  recorded  on  the  9th  of  February,  1874, 
and  a  memorandum  noted  in  the  margin  of  the  record  of  the 
mortgage  as  "  discharged  on  record  of  discharges  of  mortgages, 
page  470 ; "  that  thereafter  the  premises  were  duly  conveyed 
by  or  under  the  authority  of  Mrs.  Gray  to  the  defendants  for 
a  full  and  valuable  money  consideration  paid  by  them. 

The  referee  found,  "  as  a  question  of  fact  and  law,  that  by 
the  proceedings  of  the  fourteenth  of  July  above  mentioned, 
and  the  delivery  and  execution  of  the  deed  and  mortgage  of 
that  date,  an  irrevocable  trust  for  the  benefit  of  the  plaintiff 
and  her  sister  Ida  was  created  and  declared  in  the  condition 
of  the  mortgage  in  suit ;  that  Deming,  the  trustee,  had  no 
power  to  annul  or  change  the  condition  of  the  trust ;  that  the 
discharge  of  the  6th  February,  1874,  above  referred  to,  was, 
therefore,  as  to  said  trust  and  the  interests  of  the  beneficiaries, 
unauthorized  and  void ; "  and,  as  a  fact,  "  that  the  Rollins, 
defendants,  prior  to  and  at  the  time  of  their  purchase  as  above 
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stated,  had  no  actual  notice  of  the  existence  of  the  mortgage 
of  Mrs.  Gray  to  Charles  Deming,  as  a  subsisting  hen  or  incum- 
brance upon  the  premises  therein  described.  But  did  find  as 
a  question  of  law  and  fact  that  they  then  had  constructive 
notice,  or  notice  sufficient  to  put  them  on  inquiry  as  to  that 
fact  which  they  were  bound  to  regard ;  that  no  part  of  the 
annuity  to  the  plaintiff  or  Ida  had  been  paid,"  and  gave  judg- 
ment of  foreclosure  according  to  the  prayer  of  the  complaint. 

E.  A.  Nash  for  appellants.  As  trustee  of  an  express  trust, 
Deming  had  the  entire  legal  and  equitable  estate  in  the  trust 
property.  (1  R.  S.  729,  §  60 ;  Perry  on  Trusts,  §§  225,  321, 
334,  613,  814;  Bunn  v.  Vaughan,  1  Abb.  Ct.  App.  Dec. 
253;  Emerson  v.  Bleakley,  2  id.  27;  Mabie  v.  Bailey, 
95  K  Y.  206 ;  Boons  v.  Cit.  Swgs.  Bk.,  84  id.  83 ;  Field  v. 
Schieffelin,  7  Johns  Ch.  150 ;  Beholder's  Dom.  Rel.  §  239 ; 
Wilkes  v.  Bodgers,  6  Johns.  566 ;  In  re  Bosturick,  4:  Johns. 
Ch.  100;  Swartout  v.  Swartout,  7  Barb.  354;  Far.  L.  <fe  T. 
Co.  v.  Walworth,  1  K  Y.  433.)  The  plaintiff  is  not  the  owner 
of  the  mortgage,  and,  therefore,  cannot  maintain  this  action. 
(Bunn  v.  Vaughan,  1  Abb  Ct.  App.  Dec.  253 ;  Emerson  v. 
Bleakley,  2  id.  22 ;  Hill  on  Trustees,  512 ;  Field  v.  Schiefdin, 
7  Johns.  Ch.  150.)  If  a  trust  was  not  created  with  a  legal 
title  vested  in  Deming,  as  trustee,  for  the  purposes  of  the 
trust,  the  provision  of  the  mortgage  must  be  regarded  as  an 
intended  gift  to  the  donees ;  in  which  case,  the  mortgage  not 
having  been  delivered  to  the  donees,  it  was  utterly  void. 
(Young  v.  Young,  80  N.  Y.  422;  Trow  v.  Shannon,  78 
id.  446 ;  Martin  v.  Funk,  75  id.  134.) 

A.  J.  Abbott  for  respondent.  The  deed  and  mortgage, 
taken  together,  created  a  valid  express  trust  in  favor  of  the 
plaintiff  and  her  sister  Ida.  (Mabie  v.  Bailey,  95  N.  Y.  206 ; 
Martin  v.  Funk,  75  id.  134,  139 ;  Smith  v.  Lee,  2  T.  &  C. 
591 ;  Perry  on  Trusts,  §§  38,  96,  98,  100,  106 ;  WiUis  v. 
Smyth,  91  N.  Y.  297;  1  Hilliard  on  Mortg.  531;  Wallace 
v.  Burdett,  95  N.  Y.  13,  25  ;  Darling  v.  Sogers,  22  Wend. 
491;  8  R.  S.  §  55;  Young  v.  Young,  80  N.  Y.  438;  Hill  on 
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Trusts,  130.)  If  a  valid  trust  was  cre&ted,  then  it  was  clearly  an 
irrevocable  trust.  (Mabie  v.  Bailey,  95  N.  Y.  206 ;  Martin  v. 
Funk,  75  id.  134;  Lee  v.  Smith,  2  T.  &  C.  591 :  Douglass  v. 
Cruger,  80  N.  Y.  15 ;  Sonnerby  v.  Arden,  1  Johns.  Ch.  240 ; 
Meiggs  v.  Meiggs,  15  Hun,  453 ;  Thebaud  v.  Schermerhorn, 
61  How.  Pr.  200;  Wallace  v.  BurdeU,  97  N.  Y.  13,  25; 
Perry  on  Trusts,  §§  96,  98,  100,  104,  105,  106,  466.)  The 
trust  being  expressed  in  the  instrument  creating  it,  any  sale, 
conveyance  or  other  act  of  the  trustee  in  contravention  of 
such  trust  would  be  absolutely  void.  (3  E.  S.  [5th  ed.]  22, 
§§  84,  128 ;  Cruger  v.  Jones,  18  Barb.  476 ;  Douglass  v. 
Cruger,  80  N.  Y.  15 ;  TJ.  &  Trust  Co.  v.  Roche,  41  Hun, 
549 ;  Lahens  v.  Dupasseur,  56  Barb.  266 ;  Allen  v.  Dewitt, 
3  Comst.  276 ;  Pendleton  v.  Fay,  2  Paige  Ch.  201 ;  Perry  on 
Trusts,  §  334 ;  Brewster  v.  Carnes,  103  N.  Y.  562.)  The 
trust  in  question  was  a  completely  executed  trust.  (Perry  on 
Trusts,  §  359;  Hill  on  Trustees,  mar.  pg.  83;  Martin  v. 
Funk,  75  N.  Y.  134;  Leading  Cas.  in  Eq.  [H.  &  W.  Notes] 
60,  61 ;  Hayes  v.  Kershaw,  1  Sandf.  Ch.  261 ;  Story's  Eq. 
Jur.  §§  433,  987 ;  Dupree  v.  Thompson,  4  Barb,  280 ;  Van 
Cott  v.  Prentice,  104  N.  Y.  45.)  An  executory  trust  created 
upon  a  meritorious  consideration  is  good  in  equity.  {Hayes 
v.  Kershaw,  1  Sandf.  Ch.  261 ;  Hill  on  Trustees  [Am.  ed.] 
129,  note  1.)  No  notice  of  the  creation  of  the  trust  to  the 
beneficiaries,  and  formal  acceptance  by  them,  was  essential  to 
the  validity  to  the  same,  as  against  the  voluntary  settlor, 
Deming.  (Perry  on  Trusts,  §§  98,  105;  Hill  on  Trustees, 
83  m. ;  Weston  v.  Barker,  12  Johns.  276;  Moses  v.  Mor- 
gantroyd,  1  id.  119 ;  Cumberland  v.  Coddington,  3  id.  261 ; 
Martin  v.  Funk,  75  N.  Y.  134 ;  Meiggs  v.  Meiggs,  15  Hun, 
453 ;  Van  Cott  v.  Prentice,  104  N.  Y.  56.)  No  valuable 
consideration  is  necessary  where  the  settlor  in  the  trust  by 
clear  and  explicit  declarations,  duly  executed  and  clearly 
intended  at  the  time,  to  be  final,  makes  himself  a  trustee. 
( Van  CoU  v.  Prentice,  104  N.  Y.  52;  Perry  on  Trusts,  §§ 
38,  96,  100,  106 ;  Loeschigk  v.  Hatfield,  51  N.  Y.  660 ; 
Dygert  v.  Remerschnider,  32  id.  648 ;  Bump  on  Fraud  Conv. 
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582 ;  Babcock  v.  EcUer,  24  K  Y.  623 ;  Cushirum  v.  Addison, 
55  id.  628 ;  Phillips  v.  Wooster,  36  id.  412.)  The  deed  to 
Mrs.  Gray  and  the  jnortgage  may  be  consideFed  as  one 
instrument  if  necessary.  (Brumfidd  v.  Bontall,  24  Hun,  451.) 
Mr.  Deming,  as  such  trustee,  had  no  authority  to  receive  the 
payments  before  they  became  due,  and  the  defendants  are 
chargeable  with  knowledge  of  this  fact.  {Smith  v.  Fidd, 
68  N.  Y.  131,  141 ;  Geddings  v.  Seward,  16  id.  265,  368 ; 
Perry  on  Trusts,  §§  466,  612,  814,  831 ;  Hill  on  Trustees,  381 
[Marg.]  ;  Swartout  v.  Swartout,  7  Barb.  354,  367 ;  Walworth 
v.  Far.  Z.  &  T.  Co.,  4  Sandf .  Ch.  51 ;  1  N.  Y.  33 ;  Double- 
day  v.  Cress,  50  id.  415 ;  Fellows  v.  Northrwp,  39  id.  121 ; 
Smith  v.  Kiddy  68  id.  141 ;  Story  on  Agency,  §§  98,  99 ; 
2  Pars,  on  Cont.  214 ;  2  Green  on  Ev.,  §  65 ;  Brewster  v. 
Cames,  103  K  Y.  564 ;  Fellows  v.  Longyor,  91  id.  329, 331 ; 
Eedf .  on  Wills  [3d  ed.]  621,  628.)  The  defendants  had  con- 
structive notice  by  the  public  records  of  the  trust.  (Swift  v. 
Smithy  12  Otto,  442,  451 ;  26  U.  S.  S.  C.  E.  193,  196 ;  Lee 
v.  Borton,  104  N.  Y.  541 ;  Youngs  v.  Wilson,  27  id.  354 ; 
Story  Eq.  Jur.  §  403  ;  Johnson  v.  Stagg,  2  Johns.  Ch.  524 ; 
Parkest  v.  Alexander,  1  id.  399 ;  Tift  v.  Munson,  57  N.  Y 
97;  Jones  on  Mortg.  557,  559;  C.  Vol.  B*k  v.  Delano, 
48  K  Y.  336 ;  Peck  v.  Mattcvms,  10  id.  540 ;  Frost  v.  Beek- 
man,  1  Johns.  Ch.  299 ;  18  John.  564 ;  Parker  v.  Conner,  93 
N.  Y.  124 ;  Acer  v.  Westcott,  46  id.  392.)  The  defendants 
are  not  protected  by  the  attempted  discharge  upon  the  record. 
(3  E.  S.  [5th  ed.],  57,  §  60 ;  Swartout  v.  Swartout,  7  Barb. 
354,  367 ;  Vide  v.  Judson,  82  N.  Y.  39 ;  Bacon  v.  Vanschonr 
hoven,  19  Hun,  158 ;  Fly  v.  ScTvofield,  35  Barb.  330 ;  MiUmm 
v.  Hammond,  13  Hun,  475,  479 ;  Doubleday  v.  Frees,  50 
K.  Y.  415  •  Perry  on  Trusts,  §§  466,  601,  814,  831 ;  Story  on 
Agency,  §  146 ;  Hill  on  Trustees,  769  ;  Thomas  on  Mort.  152, 
158 ;  Williamson  v.  Brown,  15  N.  Y.  364 ;  Acer  v.  Westcott, 
46  id.  390 ;  Reed  v.  Gannon,  50  id.  345 ;  Story  Eq.  Jur., 
§  400 ;  Briggs  v.  Dams,  20  N.  Y.  15 ;  Swartout  v.  Curtis,  5 
id.  301 ;  Brewer  v.  Bonney,  12  Gray,  113 ;  1  Willard  on 
Mort.  335 ;  Waahb.  on  Eeal  P.  562 ;  N.  L.  Ins.  Co.  v.  Dake, 
Sickbls — Vol.  LXII.       41 
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87  N.  Y.  257.)  As  between  several  equities  affecting  the 
same  estate,  if  otherwise  equal,  the  first  will  govern.  (2  Johns. 
Ch.  607.) 

Danfokth,  J.  That  a  valid  trust  was  created  by  the  terms  of 
the  mortgage,  and  to  the  effect  as  found  by  the  referee,  and  that 
it  continued  to  exist  there  can  be  no  doubt.  The  transfer  of 
property  was  executed  and  the  relation  of  trustee  and  cestui  que 
timet  formed  and  at  no  time  renounced.  This  question  must  be 
deemed  closed  in  this  court  by  its  decision  in  Martin  v.  Fvmk  (75 
N.  Y.  134).  The  important  inquiry  before  the  referee  was,  whether 
the  defendants  had  any  notice,  actual  or  constructive,  of  the 
plaintiff's  rights,  or  of  the  character  in  which  Deming  held  the 
mortgage.  His  finding  that  they  had  no  actual  notice  reduces 
our  inquiry  to  the  effect  of  the  recording  act  As  intending 
purchasers  they  must  be  presumed  to  investigate  the  title  and 
to  examine  every  deed  or  instrument  forming  a  part  of  it, 
especially  if  recorded;  they  must,  therefore,  be  deemed  to 
have  known  every  fact  .bo  disclosed  {Acer  v.  Westcott,  46  N.  Y. 
384),  and  every  other  fact  which  an  inquiry  suggested  by  those 
records  would  have  led  up  to.  Thus  they  are  plainly  charge- 
able with  notice  of  the  mortgage  and  of  all  the  facts  of  which 
the  mortgage  could  inform  them.  They  knew,  therefore,  that 
the  legal  interest  was  in  Deming,  and  that,  to  some  extent,  he 
was  the  owner  of  a  beneficial  interest.  As  to  that  they  might 
rely  upon  his  acts.  How  was  it  as  to  the  platntiff?  The 
mortgage  declared  that  it  was  intended  as  security  for  the  pay- 
ment of  $250  annually  to  Deming,  individually,  and  $50 
annually  to  "  Deming,  or  to  the  general  guardian  of  Florence 
McPherson  (the  plaintiff),  on  or  before  the  fifteenth  day  of  May 
in  each  year  hereafter,  for  the  benefit  of  said  Florence,  until 
the  said  Florence  shall  arrive  at  the  age  of  fifteen  years,  and 
thereafter  the  further  sum  annually  to  said  Deming  or  guardian, 
of  one  hundred  dollars,  payable  on  or  before  the  fifteenth  day 
of  May  in  each  year  until  the  said  Florence  shall  arrive  at  the 
age  of  twenty-one  years,  for  the  benefit  of  said  Florence ; "  and 
recited,  also,  that  she  was  fourteen  years  of  age  on  the  1st  of 
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April,  1873,  being  the  same  year  in  which  the  mortgage  was 
executed.  There  was  notice,  therefore,  that  the  plaintiff  had 
-a  beneficial  interest  under  the  mortgage,  which,  by  its  terms, 
would  continue  until  1880,  the  time  of  her  majority,  and  in 
like  manner,  although  to  a  different  period,  as  to  the  rights 
of  Ida.  It  is  true  that  at  the  same  time  the  purchasers 
found  of  record  a  certificate  signed  by  Deming,  dated  Febru- 
ary 6, 1874,  referring  in  terms  to  this  mortgage  and  declaring 
that  it  "  is  redeemed,  paid  off,  satisfied  and  discharged."  But 
this  was  an  act  not  in  the  execution  of  his  trust  nor  warranted 
by  it,  and  the  referee  properly  held  that,  as  against  the  plaintiff, 
it  was  of  no  effect.  As  to  this,  also,  the  purchasers  must  be 
presumed  to  have  known  the  law.  The  case  of  Field  v. 
Scteeffdim,  (7  Johns.  Ch.  150),  and  other  similar  cases  cited 
by  the  appellants  apply  only  where  a  trustee  or  guardian  has  a 
power  of  disposition  of  the  estate  and  may  exercise  it  in  his 
discretion.  This  power  Deming  did  not  possess.  The  dis- 
charge was  in  contravention  of  the  trust  and,  therefore,  in 
fraud  of  the  beneficiaries  for  whom  the  trust  was  created.  By 
its  very  terms  the  mortgage  was  to*  be  a  security  not  only  for 
the  payment  of  the  money,  but  to  remain  such  security  for  the 
-payment  of  money  at  specific  times  during  the  plaintiff's 
minority.  The  defendants  knew  this  and  knew  also  that  the 
time  when  the  trustee  was  authorized  to  receive  payment  had 
not  arrived.  His  power  was  limited  by  the  terms  of  the  mort- 
gage, and  his  apparent  authority  was  his  real  authority.  He 
had  no  power  to  vary  its  terms  nor  receive  payment  in  antici- 
pation of  the  times  fixed  by  the  mortgage.  His  declaration 
or  certificate  that  he  had  been  paid  was,  therefore,  of  no  avail 
against  the  express  provisions  of  the  instrument  by  which  his 
power  was  defined.  In  case  of  default  on  the  part  of  the 
mortgagor  in  paying,  the  mortgagee  might,  as  the  appellants 
«ay,  foreclose,  for  power  to  do  so  is  expressly  given  by  the 
mortgage,  but  whether  the  security  for  future  payments  would 
then  be  found  in  the  decree  or  otherwise  would  depend  on 
circumstances  not  pertinent  to  the  present  inquiry.  A  point 
is  made  that  the  plaintiff  is  not  the  owner  of  the  mortgage  and 
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cannot  maintain  the  action.  Such  question  was  not  raised  by 
the  pleadings,  nor  does  it  appear  to  have  been  presented  upon, 
the  trial,  bat  the  averments  of  the  complaint  show  that  the 
plaintiff  is  a  real  beneficiary.  The  form  of  the  action  is  not 
objected  to  and  the  judgment  goes  no  further  than  to  give  the 
relief  to  which,  as  a  beneficiary,  she  u  entitled. 

It  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


liw  4081     ^OHN  ^  Cta^1™'  v'  Hkbtbt  S.  Dbshon,  Appellant,  Mabgaret 


G.  WE8TKKFTKLD,  Respondent,  et  aL 

Defendant  M.,  a  married  woman,  executed  to  defendant  D.  a  deed  of  her 
interest  in  certain  real  estate,  which  deed  she  delivered  to  her  husband  to- 
be  delivered  to  D.  to  enable  him  to  borrow  money  thereon  to  pay  taxes- 
on  certain  real  estate  belonging  to  the  husband,  amounting  to  $700.  The- 
deed  was  in  fact  delivered  to  D.  by  the  husband  as  security  for  the  pay- 
ment of  other  incumbrances  upon  the  property  of  the  latter  as  well 
as  the  taxes.  The  amount  advanced  by  D.  for  the  taxes  was  fully 
reimbursed  to  him.  Held,  that  as  D.  knew  when  he  accepted  the  deed 
that  it  was  put  into  the  hands  of  the  husband  to  be  delivered,  not  as  an 
absolute  conveyance,  but  as  collateral  security  for  some  liability  of  the 
husband  which  the  wife  contracted  to  guarantee,  it  was  his  duty  to- 
ascertain  what  that  liability  was,  and  he  could  not  change  the  conditions, 
imposed  by  the  grantor,  or  add  to  them  others  agreed  upon  between  him 
and  the  husband,  as  the  latter  had  no  apparent  authority  except  that  of 
special  agent,  and  so  his  power  was  limited  by  the  instructions  of  his- 
principal. 

In  such  case  the  rule  that  an  agent  having  apparent  ownership  or  authority 
conferred  by  the  act  of  his  principal,  and  dealing  with  an  innocent  third 
person,  shall  be  deemed,  as  against  the  principal,  to  be  the  owner  or  to 
have  the  apparent  authority,  has  no  application. 

(Argued  October  12, 1887;  decided  November  20, 1887.) 

Appeal  by  defendant  Deshon  from  a  judgment  of  the 
General  Term  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  upon  an  order  made  March  27,  1885, 
which  affirmed  a  judgment  against  said  appeallant  and  in  favor 
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•of  defendant,  Margaret  G.  Westerfield,  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

This  was  an  action  for  partition. 

The  property  was  sold,  and  one-third  of  the  net  proceeds, 
which  was  claimed  by  each  of  said  defendants,  was  paid 
into  court,  subject  to  further  order  or  judgment.  It  was 
found,  in  substance,  that  Margaret  G.  Weeterfield  formerly 
held  the  legal  title  to  one-third  of  the  premises.  Deshon 
held  a  mortgage  upon  certain  real  estate  owned  by  Mr. 
Westerfield,  the  husband  of  Margaret.  There  were  unpaid 
taxes  to  the  amount  of  $700  upon  said  real  estate  and  Mrs. 
Westerfield  executed  to  Deshon  a  deed  of  her  interest  which 
*he  delivered  to  her  husband  to  be  delivered  to  Deshon 
to  be  used  as  security  to  raise  money  to  pay  off  said  taxes. 
It  was  claimed  by  Deshon  that  the  deed  was,  in  fact,  delivered 
to  him  not  only  to  raise  a  sufficient  sum  by  using  it  as  collateral 
security  to  pay  the  taxes,  but  also  to  pay  a  mortgage  upon  the 
property  of  Mr.  Westerfield  prior  to  that  held  by  Deshon; 
the  latter  paid  the  taxes  and  the  prior  mortgage.  The  court 
found  that  Mr.  Westerfield  had  no  general  authority  to  act 
-as  his  wife's  agent,  and  no  authority  to  use  the  deed  for  any  other 
purpose  than  as  security  for  the  taxes,  and  that  Mrs.  Wester- 
field had  no  knowledge  of  the  agreement  so  claimed  to  have 
been  made  by  her  husband  until  after  the  commencement  of 
the  action.  It  was  also  found  that  Deshon,  by  and  with  the 
consent  of  Mrs.  Westerfield,  received  and  collected  from  her 
share  of  the  rents  of  said  property  a  sum  equal  to  or  exceed- 
ing the  amount  to  secure  which  the  deed  was  executed  and 
delivered  by  her,  and  thereupon  the  trial  court  found  and 
adjudged  that  Mrs.  Westerfield  was  entitled  to  the  fund  in 
question. 

Nathaniel  C.  Moak  for  appellant.  Whatever  may  be  the 
actual  intent  of  a  party  to  a  transaction,  if  he  so  acts  as  to 
lead  a  reasonable  person  to  believe  that  he  understands  and 
assents  to  its  terms,  and  the  other  party  so  believing  acts 
accordingly,  the  former  is  estopped  from  asserting  that  he  did 
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not  bo  understand  and  assent ;  and  he  is  bound  by  the  action, 
taken.  (Peake  v.  Thomas,  39  Mich.  584.)  An  assignee  from 
an  agent  of  the  owner  takes,  as  against  the  owner,  when  the 
agent  is  vested  with  apparent  control,  and  the  assignee  is  a 
bona  fide  pui  chaser  for  value  without  notice.  (HaeeweU  v. 
Coursen,  45  K  Y.  Super.  Ct.  22 ;  McNeil  v.  Tenth  Nat.  B>k^ 
46  N.  Y.  325 ;  Gilbert  v.  Groff,  28  Hun,  50,  51 ;  Bodme  v. 
Ktileen,  53  N.  Y.  93 ;  Zawassar  v.  Washburn,  50  Wis.  200 ; 
Frank  v.  LUMenfidd,  33  Gratt.  377 ;  Spavlding  v.  Drew,  55 
Vt.  253,  256,  258;  2  Herman  on  Estop,  [edl  1886)  §  1110; 
Simpson  v.  Bk  of  Com.,  26  N.  Y.  W.  Dig.  9 ;  Com.  B*k  v. 
Kartright,  22  Wend.  348  ;  Moore  v.  Met.  Nat.  Byk,  55  K  Y. 
41 ;  Simpson  v.  Ddhoyo,  94  id.  189 ;  44  id.  371 ;  4  Abb. 
App.  Dec.  253;  9  Paige,  315,  318;  1  Johns.  Ch.,  212;  13 
Mass.  105 ;  Combes  v.  Chandler,  33  O.  St.  178 ;  Winter  v. 
Bdmont,  53  Cal.  428;  Burtprfs^App.  93  Penn.  St.,  214; 
Walker  v.  Detroit,  47  Mich.  338 ;  Clarke  v.  Roberts,  25  Hun, 
86.)  As  Deshon  having  taken  the  deed  to  secure  the  indebt- 
edness to  himself,  and  pursuant  to  the  terms  under  which  he 
took  it,  expended  large  sums  of  money  it  was  valid. 
(McLaren  v.  Percvoal,  102  N.  Y.  675 ;  5  East.  R.  83 ;  19 
N.  Y.  W.  Dig.  171.)  It  is  no  answer  to  the  position  that 
Mrs.  Westerfield  did  not  intend  her  husband  should  make  the 
arrangement  he  did,  or  even  that  he  deceived  her  so  long  a& 
Deshon  had  no  part  in  such  deception.  (Peake  v.  Thomas, 
39  Mich.  584;  Western,  etc.  v.  Clinton,  66  N.  Y.  326; 
Wheaton  v.  Fay,  62  id.  275 ;  Howe  M.  Co.  v.  Fanrrington^ 
82  id.  121,  126,  128 ;  16  Hun,  591 ;  Coleman  v.  Beam,,  1  Abb. 
App.  Dec.  394 ;  Quinn  v.  Hard,  43  Vt.  375 ;  Wendisch  v. 
Kloms,  46  Conn.  433 ;  IxddlaAJO  v.  Slayback,  23  K  Y.  W. 
Dig.  259 ;  38  Hun,  644.)  The  law  casts  no  duty  upon  a  pur- 
chaser to  ascertain  if  the  trusted  executor  of  a  decedent's 
will  is  managing  the  estate  in  fraud  of  creditors  or  legatees. 
(Wood's  App.  92  Penn.  St.,  379.)  The  alleged  trust  was 
invalid  and  could  not  be  proved  by  oral  testimony.  (2  R.  S. 
134  [Edm.  ed.]  139,  §  6 ;  Sturtevant  v.  Sturtevcmt,  20  N.  Y. 
39;  Cook  v.  Barr,  44  id.  156;  Hurst  v.  Harper,  14  Hun,, 
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;  1  Greenl.  on  Ev.,  §  268 ;  Lemcm  v.  Whiteby,  4  Kuss. 
433.)  To  borrow  moneys  on  credit  of  the  lands  conveyed  to 
Deshon  was  clearly  not  one  of  the  trusts  authorized  by  law. 
(Dillaye  v.  Greenough,  45  N.  Y.  444 ;  Wheeler  v.  Reynolds, 
66  id.  238,  234,  236 ;  Cook  v.  Eaton,  16  Barb.  139 ;  Taylor  v. 
Baldwin,  10  id.  582.) 

William  H.  Secor  for  respondent.  The  deed  in  question 
haying  T)een  furnished  by  respondent  and  received  by  appellant 
for  a  limited  use,  and  as  a  security  only,  will  be  held  to  be  an 
equitable  mortgage  to  that  extent,  and  the  statute  abolishing 
resulting  trusts  does  not  apply.     {Carry.  Carr>  52 N.  Y.  251.) 

Finch,  J.  We  kre  unable  to  see  that  upon  the  facts  of  this 
case  as  settled  by  the  findings  of  the  trial  court  there  is  any 
room  for  the  application^  the  doctrine  invoked  in  behalf  of 
the  appellant.  That  an  agent  dealing  with  innocent  third 
persons,  having  an  apparent  ownership  or  authority  conferred 
by  the  act  of  the  principal,  shall  be  deemed  to  be  owner  or 
possess  the  requisite  authority  as  against  the  principal  in  behalf 
of  such  third  persons,  whatever  the  truth  may  be,  is  a  settled  and 
just  rule,  but  does  not  apply  to  the  case  at  bar.  Mrs.  Wester- 
field  did  not  confer  upon  her  husband  the  indicia  of  owner- 
ship. The  title  to  her  land  never  went  to  him  or  passed  through 
him.  On  the  contrary  her  deed,  in  his  possession,  showed  that 
she  was  conveying  to  Deshon  herself  upon  some  contract 
between  grantor  and  grantee.  Her  husband  in  possession  of  a 
deed  running  to  Deshon  stood,  both  in  appearance  and  in  fact,  as 
her  agent  to  deliver  it  upon  her  terms  and  in  accordance  with 
her  directions,  for  he  knew  that  some  terms  and  conditions 
were  imposed  by  the  grantor  to  qualify  the  delivery.  He 
knew  that  the  deed  was  not  to  be  delivered  and  that  the  agent 
was  not  authorized  to  deliver  it  as  the  absolute  conveyance 
which  it  appeared  to  be  on  its  face,  but  only  as  collateral 
security  for  some  liability  of  the  husband  which  the  wife  con- 
tracted to  guarantee.  What  that  liability  was  it  was  the  duty 
of  the  grantee  to  ascertain.     The  grantor  had  given  to  the 
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husband  no  authority  to  agree  as  to  what  it  should  be,  and  by 
no  act  or  representation  had  held  him  out  as  possessing  any 
such  authority.  The  husband  was  not  her  general  agent  and 
Deshon  was  dealing  with  a  special  agent  whose  authority  he 
perfectly  understood  was  not  measured  by  the  terms  of  the 
deed,  but  by  the  agreement  of  the  grantor  pursuant  to  which 
the  delivery  was  to  be  made.  He  knew  that  the  deed  was  not 
what  it  seemed  but  was  to  be  given  and  accepted  as  an  equitable  , 
mortgage.  The  conditions  of  that  mortgage  upon  which  it 
had  been  executed  and  entrusted  to  the  husband  for  delivery 
the  grantee  was  bound  to  correctly  ascertain  and  could  not 
substitute  for  them  different  conditions  agreed  upon  by  the 
husband  alone.  The  wife's  act  did  not  import  such  an 
authority,  and  the  grantee  accepting  the  deed  from  the  hus- 
band could  not  change  the  conditions  upon  which  it  was 
entrusted  to  him  for  delivery  or  safely  assume  that  he  was 
authorized  to  determine  what  they  should  be.  The  facts  found 
show  that  the  grantor  executed  and  delivered  the  deed  as  an 
equitable  mortgage  to  secure  the  payment  of  $700  of  taxes  on 
her  husband's  lands.  They  further  show  that  she  fully  reim- 
bursed that  sum  to  Deshon  by  a  transfer  of  her  rents  which 
he  collected  to  that  amount,  and  so,  the  condition  of  the  mort- 
gage having  been  fulfilled,  Deshon  had  left  neither  title  to  nor 
lien  upon  the  property  the  proceeds  of  which  have  been 
ordered  to  be  paid  over  to  Mrs.  Westerfield. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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William  H.  Ensign  et  aL,  Appellants,  v.  Mills  W.  Basse 
et  aL,  Respondents. 

The  act  of  1883  entitled  "an  act  to  amend  chapter  229  of  the  Laws  of  1879, 
entitled  '  an  act  in  reference  to  the  collection  of  taxes  in  the  counties  of 
Chautauqua  and  Cattaraugus/  and  the  act  amendatory  thereof  and 
supplemental  thereto  "  (Chap.  287,  Laws  of  1882)  is  not  violative  of  the 
provision  of  the  state  Constitution  (art.  8,  §  16)  which  declares  no  private 
or  local  act  shall  embrace  more  than  one  subject  and  that  shall  be  stated 
in  the  title;  the  subject  stated  embraces  the  entire  system  of  collection, 
including  the  sale  of  lands  to  enforce  collection,  the  conveyances  and 
their  force  as  evidence  and  muniments  of  title. 

Said  act  of  1882  is  not  repugnant  to  the  provision  of  said  constitution 
(art.  1,  §  6),  or  of  the  federal  Constitution  declaring  that  no  person  shall 
be  deprived  of  life,  liberty  or  property  without  due  process  of  law. 

Bward  v.  Moot  (64  N.  Y.  262)  distinguished. 

The  provision  of  said  act  (§  2)  declaring  that  whenever  a  period  of  fifteen 
years  shall  have  elapsed  after  a  conveyance,  on  a  tax  sale,  of  the  lands  of 
a  non-resident  lying  in  said  counties,  and  the  former  owner  or  claimant 
shall  not  have  entered  into  possession  within  that  period,  the  conveyance 
,  shall  be  conclusive  evidence  that  the  sale  and  the  proceedings  prior  thereto 
were  regular,  etc.,  was  not  intended  to  and  does  not  cure  jurisdictional 
defects  of  such  a  nature  as  that  the  legislature  could  not  have  dispensed 
with  the  statutory  requirement,  a  failure  to  comply  with  which  consti- 
tutes the  defects. 

The  act  only  raises  a  conclusive  presumption  of  regularity,  leaving  the 
questions  of  the  assessors'  jurisdiction  and  authority  unaffected,  in  points 
which  may  not  be  dispensed  with  by  legislative  action. 

A  defect  may  be  in  one  sense  jurisdictional,  as  regards  the  authority  of 
assessors  acting  under  an  existing  law,  and  yet  not  so  as  it  respects  the 
power  of  the  legislature  to  pass  a  statute  curing  the  defect. 

An  omission  of  the  dollar  mark  in  the  statement  in  a  tax  roll  and  warrant 
of  the  amount  of  a  tax  is  not  a  jurisdictional  defect. 

Where  an  assessment-roll,  made  out  in  1849,  was  not  signed  by  the  assessors 
as  required  by  the  provisions  of  the  statute  then  in  force  (1  R.  S.t  898, 
§  26),  but  the  certificate,  which  was  written  upon  the  roll  itself  and  which 
referred  to  it  as  the  "  above  assessment-roll "  and  as  having  been  the  work 
of  the  assessors,  was  signed.  Held,  that  the  defect  was  not  jurisdictional, 
and  so,  not  beyond  the  reach  of  the  act  of  1882. 

It  seems  that  if  the  certificate  had  been  written  on  a  separate  piece  of  paper 
and  attached  to  the  roll,  the  conclusion  would  have  been  the  same. 

Shattuck  v.  Bascom  (105  N.  T.  89)  distinguished. 
Sickels — Vol.  LXIL       42 
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In  that  part  of  the  certificate  which  related  to  the  mode  of  valuation  the- 
words  "solvent  creditor"  were  written  instead  of  "solvent  debtor'" 
Held,  that  this  was  not  a  jurisdictional  defect. 

The  assessment  was  for  a  county  and  highway  tax,  no  number  of  the  road 
district  or  date  of  the  commissioners'  warrant  was  given.  Held,  it  was  not 
requisite  that  these  details  should  appear  on  the  assessment-roll. 

The  sale  was  in  1852.  The  county  treasurer's  notice  of  sale  was  not 
delivered  to  the  printers  for  publication  on  or  before  the  first  day  of  Sep- 
tember as  required  by  the  act  of  1850  (Chap.  298,  Laws  of  1850.)  The 
day  of  sale  was  the  first  Tuesday  in  December;  the  notice  was  dated 
September  fifteenth;  it  was  published  once  in  each  week  for  the  pre- 
scribed ten  weeks.    Held,  that  the  defect  was  not  jurisdictional. 

The  provision  of  the  act  of  1885  (§  6,  Chap.  145,  Laws  of  1885),  which 
provides  that  "  the  real  property  of  non-resident  owners  improved  or 
occupied  by  a  servant  or  agent,  shall  be  subject  to  assessment  of  highway 
labor  and  at  the  same  rate  as  resident  owners/1  was  not  intended  to  take 
the  place  of  the  provisions  of  the  Revised  Statutes  (1  R.  S.,  505,  §  19 
et  seq.),  in  reference  to  the  assessment  of  non-resident  lands  for  highway 
labor,  but  simply  to  provide  that  lands  of  a  non-resident  occupied  or 
improved  by  him,  his  agent  or  servant,  should  be  assessed  the  same  as 
resident  lands,  leaving  non-resident  lands  not  so  occupied  or  improved  to 
be  assessed  as  provided  by  the  former  statute. 

The  provision  of  said  act  of  1850  (Chap.  298,  Laws  of  1850),  repealing 
certain  portions  of  the  Revised  Statutes,  but  declaring  that  such  repeal 
should  not  affect  "  any  tax  levied  or  assessed  prior  to  the  year  1849,  nor 
any  proceeding  for  the  collection  thereof,"  did  not  have  the  effect  to 
exclude  from  collection,  by  sale  of  the  land,  a  tax  assessed  in  1849  upon 
non-resident  land  and  returned  to  the  comptroller  prior  to  the  passage  of 
said  act.  The  act  simply  changed  the  future  and  prospective  course  of 
proceeding  for  the  collection  of  such  a  tax. 

A  sale  in  conformity  with  the  provisions  of  the  new  act  was  accordingly 
held  valid. 

Whitney  v.  Thomas  (28  N.  Y.  281)  distinguished. 

(Argued  October  17, 1887;  decided  November  29,  1887.) 

Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  7,  1885,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  verdict  directed  by  the  court. 

This  was  an  action  of  ejectment  to  recover  possession  of 
certain  lands  situate  in  Cattaraugus  county. 

The  material  facts  are  stated  in  the  opinio 
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William  F.  Cogswell  for  appellants.  The  deed  was  void 
for  the  reason  that  notice  to  redeem  the  premises  from  such 
tax  sale  was  not  published  in  accordance  with  the  terms  of  the 
statute.  (K.  S.,  chap.  13,  part  1,  art.  3,  tit.  3,  §  76,  p.  411 ; 
Westbrook  v.  Wiley,  47  N.  Y.  457.)  The  statute  of  1850 
was  purely  prospective,  and  had  no  application  to  lands 
returned  to  the  comptroller  prior  to  April  10, 1850.  (  Whitney 
v.  Thomas,  23  K  Y.  281,  284 ;  1  K.  S.  Chap.  13,  tit.  3,  art. 
2,  part  1,  p.  402.)  The  premises  in  question  were  not  in  1849 
liable  to  highway  tax.  (Laws  of  1832,  Chap.  107,  p.  170 ; 
Laws  of  1835,  Chap.  145,  p.  163 ;  Heckman  v.  Pinckney,  81 
N.  Y.  211.)  The  sale  by  the  county  judge  and  treasurer  being- 
for  the  whole  tax,  of  which  a  part  was  void,  the  whole  sale  is* 
void.  {People  v.  Hayadorn,  104  N.  Y.  516 ;  Shattuck  v. 
Bascom,  105  id.  39,  40 ;  Blackwell  on  Tax  Titles,  161,  n.  1 ;. 
Bwerside  Co.  v.  Howell,  113  111.  250.)  The  void  highway 
tax,  although  very  small,  was  sufficient  to  vitiate  the  whole 
tax.  {House  v.  Merriam,  2  Greenl.  375  ;  Wells  v.  Burbank, 
17  K  H.  393 ;  Kimball  v.  Ballard,  19  Wis.  601 ;  Warner  v. 
Outagamie  Co.,  19  id.  611 ;  Blackwell  on  Tax  Titles,  162.) 

E.  D.  Northrup  for  appellants.  The  sale  was  void  for  the 
reason  that  four  separate  years  were  blended  in  one  sale. 
(Thatcher  v.  Powell,  6  Wheat.  [U.  S.]  119 ;  Nat.  Ins.  Co.  v. 
McKay,  5  Abb.  [N.  S.],  445 ;  Beekman  v.  Bigmam,,  1  Seld. 
366 ;  Westbrook  v.  Wiley,  47  N.  Y.  461 ;  Becker  v.  Holdridger 
47  How.  429 ;  Merritt  v.  Village  of  Part  Chester,  71  N.  Y. 
309 ;  Hassam,  v.  City  of  Rochester,  67  Id.  528 ;  Register  v. 
Bryan,  2  Hawks,  17;  Culver  v.  Hayden,  1  Vt.  359; 
McDonald  v.  Gravier,  9  La.  546 ;  Sharp  v.  Johnson,  4  Hill, 
99 ;  Atkins  v.  Kinnan,  20  Wend.  241,  249 ;  Newell  v. 
Wheeler,  48  K  Y.  490;  Sherwood  v.  Beade,  7  Hill,  434; 
Powell  v.  Tutile,  3  N.  Y.  405.)  The  sale  was  void  for  the 
reason  that  the  comptroller  failed  to  publish  his  notice  of 
redemption  in  all  the  public  newspapers  of  this  state  as 
required  by  1  R.  S.  [2d  ed.],  §  76.  (Bunner  v.  Eastman,  50 
Barb.  640;   Westbrook  v.  Wiley,  47  N.  Y.  457,  460;  In  re 


332  Ensign  et  aL  v.  Barse  et  al.  [Nov., 


Statement  of 


Douglass,  46  id.  42 ;  Doughty  v.  Hope,  1  id.  79 ;  Thompson 
t.  Burhans,  61  id.  66;  Varick  ▼.  TaUmann,  2  Barb.  113; 
Bussy  v.  Leamtt,  12  Me.  378.)  The  taxes  were  void  for  the 
reason  that  neither  the  valuations  of  the  property  nor  the  taxes 
themselves,  were  expressed  in  dollars  and  cents  as  required 
by  the  statute.  (1  R.  8.  [3d  ed.],  444,  §  9,  subds.  3,  4,  p.  448, 
§  33 ;  In  re  Church  of  the  Holy  Sepulchre,  61  How.  R.  315 ; 
Reese  v.  Boese,  92  N.  T.  632;  18  N.  Y.  W.  Dig.  285;  Dike 
y.  Lewis,  4  Den.  237;  1  R.  S.  [3d  ed.],  445,  §  12;  id.  348 
§  33;  People  v.  Chopin,  23  N.  Y.  W.  Dig.  48;  Cook  v. 
Norton,  43  HI.  391.)  Also  for  the  reason  that  that  the  assess- 
ment-roll itself  was  not  signed  by  the  assessors,  as  the  statute 
then  required.  (1  R.  S.  [3d  ed.],  447,  §  26 ;  Mygatt  v.  Wash- 
hum,  15  N.  Y.  316;  People  v.  Supervisors,  11  id.  563; 
Hinckley  v.  Cooper,  7  Hun,  371 ;  Clark  v.  Norton,  49  N.  Y. 
246,  248 ;  Doughty  v.  Hope,  3  Den.  594 ;  Moore  v.  Mayor, 
etc.,  73  N.  Y.  238  ;  Marsh  v.  Brooklyn,  59  id.  280 ;  Sharp  v. 
Spicer,  4  Hill,  76,  92;  CorrCrs,  etc.,  v.  Vanderbilt,  31  N.  Y. 
265 ;  Jackson  v.  De  Lancey,  13  Johns.  539  ;  Mason  v.  White, 
11  Barb.  187;  Jackson  v.  Striker,  1  Johns.  97;  Jackson  v. 
Iiosevdt,  13  id.  97;  CDonneU  v.  Lindsey,  39  Super.  Ct., 
537;  Merritt  v.  P^  Chester,  71  N.  Y.  314;  Grw^r  v. 
Dougherty,  43  id.  107 ;  J?foom  v.  Burdick,  1  Hill,  130,  141 ; 
Striker  v.  ^Ky,  7  id.  25 ;  1  Edmond's  Statutes  at  Large,  63 ; 
Coffin  v.  Coffin,  23  N.  Y.  9 ;  Hoysradt  v.  Fingman,  22  id. 
372 ;  J?t^A  v.  Davison,  16  Wend.  554 ;  Marsh  v.  Supervisors, 
42  Wis.  502 ;  Z*ww  v.  Ztfw£?,  11  K  Y.  220,  223 ;  People  v. 
Suffem,  68  id.  321 ;  j?ww*#  v.  Township  Spr.  Valley,  29 
A.  L.  J.,  154 ;  Derndt  v.  Leonard,  19  How.  192 ;  Yorks  v. 
P*tf£,  17  id.  192;  Brown  v.  Cook,  2  id.  40;  Nichols  v.  Fash, 
59  Barb.  283 ;  Hickox  v.  Tollman,  38  id.  608 ;  Greene  v. 
Lunt,  58  Me.  518 ;  Tn  rd  Corners  Amsterdam,  96  N.  Y.  351 ; 
People  v.  Forest,  id.  544 ;  Mushlitt  v.  Silverman,  50  id.  360 ; 
Jackson  v.  Estey,  7  Wend.  151 ;  O'Donnell  v.  Mclntyre,  22 
K  Y.  W.  Dig.  440;  Thatcher  v.  P^j^,  6  Wheat.  119; 
j^a*.  iPyfe  Chemung  v.  Flmira,  53  N.  Y.  49 ;  e/kvS  v.  F<m 
Steenburgh,  58  id.  90,  91 ;  Atkins  v.  Finnan,  20  Wend.  449 ; 
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Damson  v.  Grill,  1  East,  64;  Bellinger  v.  Gray,  51  N.  Y_ 
610 ;  Code  Civil  Pro.  §  934 ;  Clark  v.  Crane,  5  Mich.  154, 
155.)  In  the  case  at  bar  the  certificate  of  the  assessors  to  said 
assessment-roll  of  1849  is  defective,  for  the  reason  that  the 
statute  (1  R  S.  [3d  ed.],  447,  §  26),  is  evaded  and  the  words 
"  solvent  creditor  "  substituted  for  the  words  "  solvent  debtor," 
in  respect  to  the  appraisal  of  the  real  estate.  {People  v.  Wewvery 
67  How.  477 ;  People  v.  Fowler,  55  N.T.  252 ;  Wheeler  v.  Mills,. 
40  Barb.  644 ;  Van  Rensselaer  v.  Whitbeck,  3  Seld.  517 ;  West- 
faU  v.  Preston,  49  N.  Y.  342 ;  Barto  v.  Cooper,  22  Hun,  253 ;. 
N.  B*k  Cherrwmg  v.  Ehmra,  6  Lans.  116 ;  Whitney  v.  Thomas, 
23  K  Y.  284 ;  Beach  v.  Hayes,  58  How.  17 ;  Bellinger  v.  Gray, 
51  N.  Y.  610.)  Also  for  the  reason  that  the  said  assessors' 
certificate  attached  to  said  assessment-roll  is  dated  August  4, 
1849.  (1  R  S.  [3d  ed.],  447,  §  26 ;  People  v.  McCreeryr 
34  Cal.  432;  Hickox  v.  Tollman,  38  Barb.  612;  MygaU  v. 
Washburn,  15  N.  Y.  318 ;  Culver  v.  Hoyden,  1  Vt.  359 ;: 
Sharp  v.  Johnson,  4  Hill,  99 ;  Cowen  v.  JTinnan,  20  Wend.. 
249 ;  McDonough  v.  Grcrner,  9  La.  546  ;  Register  v.  Bryan,. 
2  Hawks,  17.)  The  highway  tax  in  said  assessment-roll  is. 
wholly  void.  No  number  of  road  district  or  date  of  commis- 
sioner's warrant  is  given,  or  anything  to  show  jurisdiction  to  levy 
the  tax.  (Blackwell  on  Tax  Titles,  160, 161 ;  Heyden  v.  Foster, 
12  Pick.  402 ;  In  re  WilMs,  30  Hun.  610 ;  Hall  v.  Shaw,  1  Me. 
339 ;  Johnson  v.  Elwood,  53  K  Y.  436 ;  1  Whart.  Ev.,  §  639  \ 
18  Week.  Dig.  285 ;  Hartwell  v.  Root,  19  Johns.  344 ;  Winy 
v.  Hall,  47  Vt.  182;  Stevens  v.  Palmer,  10  Bosw.  60;. 
Bunkendorfv.  Taylor's  Lessee,  4  Pet.  349.)  The  treasurer's 
notice  of  the  tax  sales  of  1852  being  dated  September  15, 1852, 
its  date  is  prima  facie  evidence  that  it  was  executed  on  that 
day,  and  it  was  not  sufficient.  (Laws  of  1850,  chap.  298, 
§§  47,  48 ;  Parker  v.  Overman,  18  How.  [U.  S.],  143 ;  Hard- 
mann  v.  Bowen,  39  K  Y.  199 ;  Clark  v.  Crcme,  5  Mich.  154 ; 
Blackw.  on  Tax  Titles,  268.)  No  presumptions  created  by 
statute  can  override  it.  (Newell  v.  Wheeler,  48  N.  Y.  491  \. 
Robinson  v.  Wheeler,  25  id.  260 ;  Jarvis  v.  Silliman,  21  Wis. 
599 ;  Abb.  Trial  Ev.  704 ;  CGara  v.  Eisenlohr,  38  N.  Y. 
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People  v.  Snyder,  41  id.  397.)  Chapter  298,  Laws  of  1850, 
repealed  all  existing  statutes  relating  to  sales  of  lands  for 
arrears  of  taxes,  and  established  an  entirely  new  and  independ- 
ent system  therefor,  and  said  chapter  was  wholly  prospective 
in  its  provisions.  (Whitney  v.  Thomas,  23  N.  Y.  284; 
Mayor,  etc.,  v.  Buell,  19  N.  Y.  Week.  Dig.  446.)  Chapter 
229,  Laws  of  1879,  page  304,  entitled  "  An  act  in  reference 
to  the  collection  of  taxes  in  the  counties  of  Chautauqua 
and  Cattaraugas,"  is,  so  far  as  relates  to  the  last  sentence  of  the 
thirty-second  section  thereof,  unconstitutional  (People  v. 
Hill,  35  N.  Y.  451 ;  In  re  Sackett,  Douglass  and  De  Graw 
Sts.,  74  id.  103 ;  In  re  Van  Antwerp,  56  id.  201 ;  People  v. 
Briggs,  52  id.  553 ;  In  re  Corners,  etc.,  74  id.  95  ;  People  v. 
O'Brien,  38  id.  199 ;  People  v.  McCain,  16  id.  58 ;  Williams 
v.  People,  24  id.  407 ;  Huber  v.  People,  49  id.  134 ;  Water- 
town  v.  Fairbcmh,  65  id.  583.)  Notwithstanding  the  statute 
affects  to  make  the  tax-deed  conclusive  evidence,  yet  defects  in 
the  proceedings  may  be  proved  under  the  ordinary  rules  of 
evidence,  and  the  alleged  tax  titles  defeated.  (Stewart  v. 
Crysler,  22  Week.  Dig.  441 ;  Kent's  Com.  408,  423 ;  Dash  v. 
Van  Kleeh,  7  Johns.  447 ;  Vance  v.  Vance,  28  Alb.  L.  Jour. 
66 ;  Hickox  v.  TaUman,  38  Barb.  612 ;  30  Hun,  121 ;  Jack- 
son v.  Morse,  18  Johns.  441 ;  White  v.  Hcvrt,  13  Wall.  653 ; 
Osbom  v.  Nicholson,  13  id.  646 ;  Taylor  v.  Porter,  4  Hill, 
140 ;  Wynehamer  v.  People,  13  N.  Y.  394 ;  Wilkinson  v. 
Zeland,  2  Pet.  658 ;  Atkins  v.  Dunlap,  50  Me.  Ill ;  Cojjvn, 
v.  Rich,  45  id.  507;  Read  v.  Frankfort,  23  id.  318 ;  Pro- 
prietors Ken  Pur.  v.  Laboree,  2  id.  275.) 

John  G.  HaU  and  D.  H.  Bottes  for  respondents.  It  is  to 
be  presumed  that  the  county  treasurer  published  the  notice  of 
redemption  as  required  by  the  statute.  (Colman  v.  Shafflucky 
62  N.  Y.  348,  358.)  The  use  in  the  certificate  of  the  word 
"  creditor  "  in  place  of  the  word  "  debtor  "  was  a  mere  clerical 
•error,  which  misled  no  one  and  does  not  indicate  that  the 
assessors  adopted  an  unsound  basis  of  assessment.  (Mclntyre 
v.  Scmford,  9  Daly,  21.)  The  objection  to  the  roll,  based 
upon  the  fact  that  no  denomination  is  given  in  the  copy  of 
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the  a88e8sment-roIl  produced,  to  the  figures  representing  the 
valuation,  and  likewise  to  the  figures  representing  the  tax  is 
unimportant.  (Am.  T  Co.  v.  Smith,  32  Hun,  121 ;  96  N.  Y. 
670 ;  Chamberladn  v.  Taylor,  36  id.  24.)  The  statute  did  not 
require  that  the  roll  should  specify  the  road  district  in  which 
the  labor  had  been  assessed  nor  the  number  of  days  labor. 
(1  R  S.,  chap.  16,  pt.  1,  art.  3,  tit.  1,  §§  47,  50,  51.)  As  to  the 
time  of  preparation  and  delivery  of  the  notice,  the  statute  was 
merely  directory.  (People  v.  Allen,  6  Wend.  486 ;  Bradley 
v.  Ward,  58  N.  Y.  401 ;  People  v.  Assessors  of  Wilson  and 
Somerset,  10  N.  E.  Rep.  871.)  All  the  non-resident  lands  in  a 
town  are  subject  to  highway  labor.  (Bacon's  Ab. "  Statute  D ; " 
Harrington  v.  Trustees,  10  Wend.  547 ;  Bowen  v.  Lease,  5 
Hill,  225.)  The  act  of  1850,  subjects  to  its  course  of  pro- 
cedure, all  non-resident  lands  which  had  been  theretofore 
regularly  returned  to  the  comptroller.  (Smith  v.  People,  47 
N.  Y.  330.)  The  occasion  that  called  for  the  passage  of  the 
law  and  the  object  sought  by  its  enactment  are  properly  to  be 
considered  in  determining  its  construction.  (Sturgis  v.  Hall, 
48  Vt.  302 :  People  v.  SupWs,  70  N.  Y.  228 ;  Smith  v. 
Newell,  32  Hun,  501 ;  Nash  v.  Whites  B>k,  37  id.  57 ;  Hour- 
tang  v.  People,  22  N.  Y.  108 ;  Southwick  v.  Southwick,  49 
id.  517 ;  Denmcm  v.  McGuire,  101  id.  161 ;  Capron  v.  Strout, 
11  Nev.  304 ;  Bamdolph  v.  Lamed,  27  N.  J.  Eq.  557 ;  State 
t.  Vernon  Co.,  53  Mo.  128  ;  Grey  v.  Mobile  Tr.  Co.,  55  Ala. 
387.)  When  an  act  amending  a  former  act  re-enacts  provisions 
of  the  former,  the  latter  act  will  be  taken  as  a  mere  continu- 
ation of  those  provisions  of  the  former,  and  all  proceedings 
had  in  pursuance  of  these  provisions,  while  the  former  act  was 
in  force,  remain  valid  and  effectual.  (State  v.  Wish,  15  Neb. 
448 ;  Scheftds  v.  Tabert,  46  Wis.  439 ;  Stale  v.  Baldwin,  45 
Conn.  134 ;  Dashill  v.  Mayor,  etc.,  45  Md.  615 ;  Ballin  v. 
lerst,  55  Ga.  546 ;  MidMeton  v.  N.  J.  B.  B.  Co.  26  N.  J. 
Eq.  269 ;  State  v.  Vernon  Co.,  53  Mo.  128 ;  Lcmde  v.  Chic. 
B.  Co.,  33  Wis.  640 ;  Belvidere  v.  Warren  B.  Co.,  34  K  J.  L. 
193 ;  Pac.  Tel.  Co.  v.  Comm.,  66  Penn.  St.  70 ;  Pac.  M.  Co. 
t.  Oolife,  2  Wall.  450 ;  Smith  v.  People,  47  N.  Y.  330.) 
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Finoh,  J.  If  the  tax  title  of  the  defendants  is  good,  any 
discussion  of  the  plaintiffs'  title  and  the  alleged  defect  break- 
ing its  chain,  will  prove  to  be  needless ;  and  it  is  best,  there- 
fore, to  inquire  whether,  conceding  the  sufficiency  of  the 
plaintiffs'  title  taken  by  itself,  it  has  been  destroyed  and  ren- 
dered unavailing  by  the  paramount  title  of  the  defendant* 
derived  through  a  sale  of  the  land  for  taxes.  Two  such  sales 
occurred;  one  by  the  comptroller  in  1843,  and  one  by  the 
treasurer  of  Cattaraugus  county  in  1852.  Various  defects  in 
the  proceedings  are  disclosed,  which  the  appellants  claim 
invalidated  the  resulting  conveyances  and  to  the  effect  of 
which  a  large  portion  of  the  argument  was  directed. 

So  far  as  these  defects  were  not  jurisdictional  and  amounted 
only  to  irregularities,  they  were  cured  by  the  act  of  1882 
(Chap.  287),  which  provided  that  where  fifteen  years  had 
elapsed  after  a  conveyance  by  the  comptroller  or  county 
treasurer  of  lands  in  Chautauqua  or  Cattaraugus  county 
belonging  to  non-resident  owners,  and  such  owners  had  not 
entered  into  actual  possession  of  the  same  and  made  permanent 
improvements  thereon,  the  deed  or  conveyance  should  be 
"conclusive"  evidence  that  "the  sale  and  all  proceedings 
prior  thereto,  from  and  including  the  assessment  of  the  land 
and  all  notices  heretofore  or  hereafter  required  by  law  to  be 
given,  previous  to  the  expiration  of  the  time  allowed  by  law 
to  redeem,  were  regular  and  were  regularly  given,  published 
and  served  according  to  the  provisions  of  all  laws  requiring 
and  directing  the  same  or  in  any  manner  relating  thereto." 

Before  considering  the  scope  and  range  of  this  enactment, 
relatively  to  the  defects  in  the  tax  sales,  it  is  necessary  to  dis- 
pose of  an  attack  upon  the  statute  itself  as  being  in  conflict 
with  the  Constitution.  Its  title  is  "  An  act  to  amend  chapter 
229  of  the  Laws  of  1879,  entitled  '  An  act  in  reference  to  the 
collection  of  taxes  in  the  counties  of  Chautauqua  and  Cattar- 
augus and  the  acts  amendatory  thereof  and  supplementary 
thereto.'"  It  amends  section  32  of  the  act  of  1879.  It 
makes  the  deeds  of  the  comptroller  and  county  judge  and 
treasurer  presumptive  evidence  of  regularity  in  all  cases,  and 
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conclusive  evidence  of  regularity  in  some.  The  criticism 
suggested  is  that  more  than  one  subject  is  embraced  in  the 
bill,  and  so  it  violates  section  16  of  article  3  of  the  Constitu- 
tion. We  are  not  of  that  opinion.  The  one  subject  of  the 
bill  is  the  collection  of  taxes  in  the  two  counties  named. 
That  fairly  covers  the  entire  system  of  collection.  The  sale 
of  the  lands  enforces  the  collection ;  the  deeds  give  effect  and 
vitality  to  the  sale,  and  their  force  as  evidence  and  as  muni- 
ments of  title  is  a  natural  and  essential  element  of  the  system. 
In  Supervisors  v.  Allen  (99  N.  Y.  532,  538),  a  similar  objection 
was  considered.  The  title  was  in  the  form  of  that  under  dis- 
cussion and  it  was  claimed  that  provisions  authorizing  the 
supervisors  to  designate  the  banks  in  which  the  treasurers 
should  deposit  the  state  moneys  and  directing  such  banks  to 
pay  interest  and  give  bonds,  introduced  a  new  subject  and  one 
not  covered  by  the  title.  We  held  the  contrary,  deciding  that 
the  provisions  were  connected  with  the  subject  designated  in 
the  title.  That  adopted  in  the  statute  before  us  is  not  decep- 
tive or  misleading.  The  enactment  contains  nothing  which 
one  reading  the  title  might  not  reasonably  and  naturally  expect 
to  find  in  the  statute  as  within  its  scope.  That  title  gave 
notice  that  an  amendment  of  the  laws  in  force  in  the  two 
counties  for  the  collection  of  taxes  was  proposed,  and  no 
reader  of  or  listener  to  that  title,  could  fairly  complain  of 
deception  at  whatever  point  of  the  general  system  or  its  details 
an  amendment  was  introduced  bearing  upon  the  manner  or 
efficacy  of  the  system  of  tax  collection.  {Matter  of  applies 
tion  of  Paul,  94  N.  T.  497,  505.)  The  act  did  not  violate  the 
fundamental  law  in  the  respect  under  consideration. 

But  it  is  further  assailed  as  retrospective  in  its  operation 
and  in  violation  of  section  6  of  article  1  of  the  Constitution 
which  provides  that  no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law.  The  counsel 
on  both  sides  agree  as  to  the  legitimate  range  of  a  curative 
statute.  They  agree  that  a  retrospective  statute  curing  defects 
in  a  legal  proceeding  where  they  are  in  their  nature  irregu- 
larities only  and  do  not  extend  to  matters  of  jurisdiction,  is 
Sickels— Yql.  LXIL       43 
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not  void  on  constitutional  grounds ;  that  if  the  thing  wanting 
or  omitted,  which  constitutes  the  defect  is  something,  the 
necessity  for  which  the  legislature  might  have  dispensed  with 
by  prior  statutes,  or  if  something  has  been  done  or  done  in  a 
particular  way  which  the  legislature  might  have  made  imma- 
terial, the  omission  or  irregular  act  may  be  cured  by  a  subse- 
quent statute.  We  see  no  reason  to  disagree  with  the  counsel 
in  this  general  statement  of  the  law,  at  least  for  present  pur- 
poses, though  it  may  not  be  above  criticism  or  beyond  excep- 
tion. The  act  of  1882  does  not  on  its  face  purport  to  cure 
jurisdictional  defects.  It  raises  a  conclusive  presumption  of 
regularity,  but  leaves  the  question  of  the  assessors'  jurisdiction 
.and  authority  unaffected.  Thus  understood,  it  comes  within 
the  rule  which  counsel  concede  to  be  correct.  It  does  not 
make  the  tax  deed  conclusive  evidence  of  a  complete  title,  but 
leaves  open  to  the  owner  full  right  to  assail  the  proceedings  in 
.any  jurisdictional  respect. 

We  should,  therefore,  disregard  such  defects  in  the  pro- 
ceedings as  are  not  jurisdictional,  but  founded  upon  acts  or 
omissions  wholly  within  the  power  of  the  legislature  to  have 
dispensed  with  or  treated  as  immaterial,  and  in  so  doing  it  will 
be  found,  I  think,  that  only  the  two  defects  pointed  out  and 
relied  upon  by  the  senior  counsel  of  the  appellants  are  open  to 
discussion.  Confining  our  attention  to  the  tax  title  of  1852  we 
are  required  to  consider  the  following  alleged  defects.  That 
sale  was  made  for  the  county  and  highway  tax  of  1849  and  it 
is  objected  that  the  amount  of  the  tax  is  not  expressed  in 
dollars  and  cents.  This  objection  is  founded  upon  the  absence 
of  the  dollar  mark.  In  American  Tool  Company  v.  Smith 
(14  Abb.  [N.  C]  378),  the  same  difficulty  appeared  on  the  face 
of  the  assessment-roll  and  was  held  not  to  invalidate  the  assess- 
ment.   That  case  was  affirmed  in  this  court.    (96  N.  T.  670.) 

The  second  objection  made  is,  that  the  assessors  did  not  sign 
the  roll.  The  statute  required  that  the  assessors  should  sign 
the  assessment-roll  and  attach  a  specified  certificate  which 
should  also  be  signed  by  them.  (1  E.  S.,  part  1,  chap.  13, 
.title  2,  art.  %  §  26.)    In  the  present  case  the  certificate  was 
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signed  but  the  roll  not.  That  certificate  referred  to  and 
identified  the  roll  to  which  it  was  attached.  It  spoke  of  it  as 
the  "  above  assessment-roll,"  and  as  having  been  the  work  of 
the  assessors.  Passing  by  all  consideration  of  what  might 
have  been  the  consequence  of  this  omission  if  no  healing  act 
had  been  passed,  it  is  quite  evident  that  the  legislature  might 
have  dispensed  with  the  signatures  of  the  assessors  to  the  roll 
as  such  and  been  content  with  their  signature  to  the  certificate 
appended  as  a  sufficient  identification  of  the  official  act.  In 
the  present  case  the  certificate  was  written  upon  the  roll 
itself  and  not  merely  annexed  to  it,  and  it  would  have  been 
entirely  within  the  legislative  power  to  have  made  the  one 
signature  to  the  certificate  alone  necessary.  The  defect, 
therefore,  was  not  so  jurisdictional  as  to  be  beyond  the  reach 
of  the  act  of  1882. 

We  take  the  same  view  of  the  third  defect  enumerated. 
The  form  of  the  certificate  is  prescribed  and  in  that  part  of 
it  which  relates  to  the  mode  of  valuation  the  words  "  solvent 
creditor"  appear  instead  of  "solvent  debtor."  The  question 
is  not  as  to  the  effect  of  this  error  upon  the  tax  while  standing 
unexcused,  but  of  the  power  of  the  legislature  by  a  subse- 
quent and  healing  statute  to  make  it  immaterial  and  leave  it 
harmless.  The  provision  is  important  and  useful,  but  the 
legislature  might  have  dispensed  with  it  entirely  without 
affecting  the  validity  of  the  tax,  or  required  it  to  follow  the 
very  phraseology  here  adopted. 

The  same  answer  awaits  the  fourth  objection,  which  is 
founded  upon  the  date  of  the  assessors'  certificate  indicating 
that  it  was  made  August  4,  1849.  We  are  not  quite  sure 
that  we  understand  correctly  the  appellants'  brief  upon  this 
point.  They  seem  to  concede  that,  as  the  law  then  stood, 
though  it  is  different  now,  the  roll  could  legally  have  been 
verified  as  early  as  the  first  day  of  August,  and  should  have 
been  verified  "  forthwith."  That  assumes  that  the  verification 
was  too  late.  But  they  also  cite  authority  to  show  that  it  was 
too  soon.  This  defect,  if  it  was  one,  was  also  in  the  nature 
of  an  irregularity  which  we  need  not  consider  further. 
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The  fifth  objection  is,  that  the  highway  assessment  was 
void  because  no  number  of  road  district,  or  date  of  commis- 
sioners' warrant  was  given.  We  are  referred  to  no  provision 
of  the  law  which  requires  these  details  to  appear  on  the 
assessment-roll,  and  we  have  discovered  none. 

The  sixth  objection  is,  that  the  treasurer's  notice  of  the  tax 
sale  was  required  by  the  act  of  1850,  which  was  then  in  force, 
to  be  delivered  to  the  printer  for  publication  on  or  before  the 
1st  day  of  September,  1852,  whereas  it  is  dated  September 
15,  1852,  and  presumably  was  not  delivered  to  the  printer 
until  at  least  that  date.  The  day  of  sale  was  the  first  Tuesday 
in  December ;  the  notice  of  sale  was  published  once  in  each 
week  for  the  prescribed  ten  weeks,  as  the  affidavits  of  the 
printers  show,  and  the  defect  relied  on  is  simply  that  the 
notice  was  not  delivered  for  publication  as  early  as  it  should 
have  been.  The  respondents  cite  authority  for  the  doctrine 
that  the  provision  for  delivery  on  the  first  of  September  is 
directory  only ;  but  whether  that  be  so  or  not  it  is  certain  that 
the  defect  was  not  beyond  the  remedy  of  the  act  of  1882. 

The  defects  thus  far  considered  leave  only  two  remaining 
which  are  alleged  against  the  validity  of  the  tax  sale  of  1852, 
but  these  are  jurisdictional  and  go  so  directly  to  the  authority 
of  the  assessors  to  levy  the  tax  at  all  that  they  must  be  con- 
sidered on  their  merits  and  without  aid  from  the  statute  of  1882. 

A  portion  of  the  tax  on  which  the  sale  of  1852  was  made 
appears  to  have  been  a  highway  tax  assessed  in  1849,  and  the 
appellant  claims  that  at  that  date  there  was  no  law  which 
authorized  an  assessment  for  highway  purposes  upon  non- 
resident lands  not  occupied  or  improved.  The  contention  is 
that  section  1  of  the  act  of  1835  which  provides  that  "the 
real  property  of  non-resident  owners  improved  or  occupied  by 
a  servant  or  agent,  shall  be  subject  to  an  assessment  of  high- 
way labor  and  at  the  same  rate  as  the  real  property  of  resident 
owners "  should  be  read  as  if  it  contained  the  words  "  and 
those  only,"  and  thus,  exempting  all  other  non-resident  lands 
from  a  highway  tax,  repealed  by  implication,  section  19  of 
title  1,  chapter  16,  part  1  and  article  2  of  the  Kevised  Statutes, 
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which  made  all  non-resident  lands  assessable  for  highway  labor 
where  pierced  or  adjacent  to  a  road.  But  later  sections  of  the 
act  of  1835  are  inconsistent  with  this  idea  and  become  repug- 
nant and  incomprehensible  upon  any  such  construction.  Its 
second  section  amends  section  22  of  the  chapter  of  the  Revised 
Statutes  referred  to,  and  requires  the  commissioners  of  high- 
ways to  make  out  a  list  of  aU  lots,  pieces  and  parcels  of  land 
owned  by  non-residents.  What  possible  need  was  there  of  this 
if  only  a  class  of  occupied  and  improved  lands  of  non-residents 
were  to  be  taxed  I  Section  3  of  the  act  of  1835,  again  amends 
section  24  of  the  Revised  Statutes  and  provides  for  assessing 
every  male  inhabitant  at  least  one  day,  and  then  adds  that  the 
residue  shall  be  apportioned  upon  the  estate  of  every  inhabit- 
ant of  the  town  and  upon  "  each  tract  or  parcel  of  land  of 
which  the  owners  are  non-residents  contained  in  the  list  made 
as  aforesaid.  The  statute  adds  that  if  there  still  be  a  deficiency 
of  the  labor  it  shall  be  assessed  upon  the  estates  of  the 
inhabitants  and  upon  each  tract  or  parcel  of  land  of  which 
the  owners  are  non-residents.  Surely  these  contradictions 
should  scarcely  be  charged  upon  even  a  very  careless  legisla- 
ture. The  consequences  of  such  a  construction  also  challenge 
our  attention.  Not  only  are  all  unoccupied  or  unimproved 
lands  of  non-residents  relieved  of  the  highway  burden  but  even 
those  occupied  and  improved  by  persons  other  than  the  owners 
"  servants  or  agents."  A  tenant  is  in  no  just  sense  either  a 
servant  or  agent  of  the  landlord.  Paying  his  rent,  he  is  in  of 
an  estate  of  his  own,  and  a  non-resident  owner  might  lease  his 
lands  to  a  tenant  for  years  and  the  property  have  the  benefit 
of  the  highways  and  bear  none  of  the  burdens.  The  only 
escape  would  be  to  treat  the  tenant  as  owner  and  the  lands  as 
no  longer  non-resident.  And  that  suggests  the  true  meaning 
of  section  1.  The  provisions  of  the  Revised  Statutes  left 
open  a  troublesome  question  likely  to  create  doubt  and  dis- 
agreement among  highway  officers.  Section  19  commanded 
that  every  person  owning  or  occupying  land  in  the  town  in 
which  he  or  she  resides,  and  the  lands  of  non-residents  should 
be  assessed  for  highway  labor.     If,  now,  land  owned  by  a  non- 
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resident  should  be  occupied  by  a  resident  agent  or  servant,  in 
which  form  should  it  be  taxed  ?  If  treated  as  non-resident 
land  it  would  be  exempt  if  no  road  pierced  it  or  adjoined  it, 
and,  if  assessed,  it  could  only  be  at  the  rate  of  a  quarter  day's 
labor  for  every  $100  of  valuation ;  but  if  treated  as  the  land  of 
a  resident  occupant,  neither  the  exemption  nor  the  limitation 
would  apply.  This  difficulty  the  legislature  solved  by  the  act 
of  1835.  That  provided  that  lands  of  a  non-resident  occupied 
or  improved  by  such  owner  or  his  agent  or  servant  should  be 
assessed  in  the  same  manner  and  at  the  same  rate  as  resident 
lands.  The  purpose  thus  disclosed  was  obvious.  It  was  to 
treat  lands  thus  occupied  as  if  belonging  to  a  resident  and  take 
them  out  of  the  category  of  non-resident  lands.  The  amend- 
ment of  1835  dropped  the  word  "owner"  and  somewhat 
changed  the  phraseology  of  section  1,  but  did  not  alter  its  pur- 
pose or  effect ;  so  that  the  result  of  the  change  was  to  make 
lands  occupied  or  improved  by  the  non-resident  owner's  agent 
or  servant  assessable  against  the  occupant  as  resident  lands  and 
at  the  same  rate  and  leave  non-resident  lands  not  so  occupied 
or  improved  to  the  assessment  provided  by  the  statute.  This 
view  of  the  law  seems  to  us  reasonable  and  sensible.  It  does 
away  with  the  contradictions  to  which  we  have  referred,  avoids 
an  exemption  of  non-residents  by  inference  which  the  legisla- 
ture would  have  distinctly  directed  if  that  had  been  the  intent, 
and  enables  the  two  statutes  to  stand  together  without  a  repeal 
by  implication.  It  is  said  that  section  1  of  the  act  of  1835 
covers  the  whole  subject  and  furnishes  the  entire  rule  and 
system,  and,  therefore,  section  19  of  the  Kevised  Statutes  must 
be  deemed  repealed.  That  assumes  the  exact  point  in  contro- 
versy. We  think  the  section  referred  to  does  not  cover  the 
whole  subject ;  indeed,  but  a  very  small  part  of  it ;  and  deals 
only  with  a  specified  class  of  non-resident  lands.  For  these 
reasons  we  hold  that  the  assessors  had  jurisdiction  and  authority 
to  assess  the  land  for  highway  purposes,  unless  the  final  objec- 
tion taken  to  that  jurisdiction  shall  prove  to  be  valid. 

The  sale  of  1852  was  made  when  the  act  of  1850  (chap. 
298)  was  in  force.    That  act  expressly  repealed  articles  2  and 
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3  of  title  3,  chapter  13,  part  1  of  the  Kevised  Statutes,  but 
with  a  proviso  that  such  repeal  should  not  affect  "  any  tax 
levied  or  assessed  prior  to  the  year  1849,  nor  any  proceeding 
for  the  collection  thereof  by  a  sale  of  the  lands  taxed  or 
otherwise."  Such  assessments  and  the  proceedings  for  their 
enforcement,  prior  to  1849,  were  thus  left  to  the  operation  of 
the  then  existing  law  and  not  subjected  to  the  new  process. 
The  act  of  1850  was  passed  on  the  tenth  day  of  April  in  that 
year.  Before  its  passage,  and  on  or  before  the  first  day  of 
that  month,  the  lands  here  in  question  had  been  returned  to 
the  comptroller  as  non-resident  lands  upon  which  the  taxes 
remained  uncollected.  This  return  had  been  made  by  the 
treasurer  in  accordance  with  the  then  existing  law,  which  in 
that  respect  was  identical  with  the  provisions  of  the  act  of 
1850.  The  claim  is  now  advanced  that  the  latter  act  was  wholly 
prospective,  ^nd  that  as  to  non-resident  taxes  of  1849  no  law 
existed  for  their  collection,  the  old  law  having  been  repealed 
and  the  new  law  being  strictly  prospective.  This  reasoning 
involves  a  conclusion  that  the  legislature  deliberately  intended 
not  to  collect  the  non-resident  taxes  of  1849.  Why  that 
should  have  been  so  it  is  impossible  to  conceive.  Such  a 
result  produces  injustice  to  the  state  and  violence  to  that 
equality  of  taxation  which  the  law  deems  both  just  and 
essential.  Nothing  in  the  terms  of  the  act  of  1850  makes 
the  return  to  the  comptroller  invalid  or  ineffectual,  and  no 
such  purpose  is  anywhere  disclosed.  On  the  contrary,  the 
object  of  the  act  was  evidently  to  change  proceedings  for  the 
collection  of  non-resident  taxes  in  a  single  essential  particular, 
which  was  to  place  the  sale  of  such  lands  in  the  authority  of 
the  county  treasurer  and  take  it  away  from  the  action  of  the 
comptroller.  The  legislature  evidently  believed  that  the  new 
provisions,  as  well  as  the  repealing  clause,  would  affect  taxes  of 
previous  years,  for  the  act  guards  against  both  as  it  respects 
the  years  "  prior  to  "  1849 ;  and  its  assertion  that  the  repeal  of 
the  old  law  should  not  affect  taxes  assessed  previous  to  1849, 
or  proceedings  in  progress  for  their  collection,  quite  plainly 
implies  that  the  new  act  was  intended  to  affect  the  taxes  of 
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1849  and  the  proceedings  taken  thereunder  by  changing  the 
future  and  prospective  course  of  such  proceedings.  The 
second  title  of  the  act  relates  to  sales  for  unpaid  taxes,  and 
provides  that  "  whenever  any  tax  on  lands  returned  to  the 
comptroller"  shall  remain  unpaid,  proceedings  for  a  sale  shall 
be  initiated.  There  is  no  hint  in  the  language  used  that  a 
return  before  April  10,  1850,  of  lands  assessed  in  1849  is 
to  be  excluded,  or  that  the  return  referred  to  means  only  one 
made  under  the  act  of  1850,  but  the  words  are  general  and 
cover  every  lawful  return  to  which  the  new  process  can  by 
any  possibility  apply.  The  trouble  with  this  question  has 
mainly  originated  in  an  expression  of  this  court  confining  the 
operation  of  the  act  of  1850  to  cases  arising  after  its  enact- 
ment. ( Whitney  v.  Thomas,  23  K".  T.  581.)  There  is  no 
doubt  of  the  correctness  of  that  decision  upon  the  question 
then  at  bar,  but  the  effect  of  the  act  of  1850  upon  taxes 
assessed  in  1849  upon  non-resident  lands  and  a  return  to  the 
comptroller,  ante-dating  that  act,  was  not  before  the  court  or 
at  all  considered.  The  trouble  there  was  that  lands  of  a  non- 
resident had  been  assessed  as  resident  and  returned  to  the 
comptroller  as  in  arrears.  This  court  correctly  held  that 
under  the  law  prior  to  1850  there  was  no  authority  for  a  sale 
by  the  comptroller  of  lands  assessed  to  an  inhabitant,  and  the 
terms  of  the  new  law  provided  a  process  special  and  peculiar 
which  had  not  at  all  been  followed  and  was  pronounced 
wholly  prospective.  In  that  case  the  old  proceedings  had  been 
followed,  though  without  authority,  and  the  new  proceedings 
had  not  been  and  could  not  have  been  pursued.  Here  the 
change  came  at  a  possible  point  to  be  effective.  The  assess- 
ment of  1849  was  valid,  and  the  return  to  the  comptroller 
lawful  and  regular  under  either  statute,  for  so  far  they  did  not 
differ.  The  future  proceedings  could  not  go  on  under  the 
repealed  law  but  could  and  were  intended  to  be  conducted 
under  the  new  and  substituted  system.  This  view  of  the 
statutes  is  natural  and  reasonable  and  avoids  a  public  mischief 
and  consequences  assuredly  not  within  the  contemplation  of 
the  legislature. 
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The  defendants,  therefore,  established  their  title,  and  the 
decision  of  the  courts  below  was  correct 
The  judgment  should  be  affirmed  with  costs. 
All  concur. 
Judgment  affirmed. 

Upon  a  subsequent  motion  for  reargument  the  following 
opinion  was  handed  down. 

Finch,  J.  A  motion  is  made  in  this  case,  after  the  filing 
of  the  remittitur  in  the  court  below  and  the  entry  of  judgment 
thereon,  that  we  address  a  request  to  such  court  to  vacate  the 
judgment  and  return  the  remittitur  with  a  view  to  a  reargu- 
ment of  the  appeal. 

I  have  examined  the  criticisms  upon  the  opinion  delivered 
with  all  the  care  which  the  importance  of  the  case  demands, 
and  with  a  desire  to  correct  any  error  which  may  have  been 
committed,  but  ending  in  a  conviction  that  no  ground  for 
ordering  a  reargument  exists : 

1.  It  is  said  that  the  opinion  in  reciting  the  statute  of  1882, 
omitted  the  word  "  valuable  "  as  qualifying  the  word  "  improve- 
ments." As  there  was  no  pretense  in  the  case  that  any 
improvements,  valuable  or  not,  had  been  made  upon  the  prem- 
ises before  that  act,  such  literal  repetition  of  the  language  was 
totally  immaterial  to  the  point  in  dispute,  and  only  the 
material  purport  of  the  statute  was  intended  to  be  stated. 

2.  That  no  specific  reference  to  the  Federal  Constitution 
was  made  is  true,  but  the  provisions  of  the  State  Constitution 
are  equally  broad  upon  the  question  argued,  and  similar  con- 
siderations apply  to  each. 

3.  This  court  did  not  hold  in  Howard  v.  Moot  (64  N.  T.  262 
268)  that  such  an  act  as  that  of  1882,  making  evidence  con- 
clusive of  regularity,  is  unconstitutional.  The  court  only  said, 
in  substance,  tliat  even  if  that  were  so  it  would  not  affect  the 
case  then  under  consideration. 

4.  It  is  intimated  that  we  were  mistaken  in  saying  that  the 
assessor's  certificate  was  written  on  the  assessment-roll.    It  so 

8iokel8  —  Vol.  LXIL       44 


346  MijrcHHTZB  et  *L  v.  Braxdnkb.  [Nov., 

Statement  of  case. 

appears  in  the  copy  of  assesBment-roll  used  as  an  exhibit,  and 
there  is  no  suggestion  in  the  case  to  the  contrary.  If  the  fact 
were  not  so,  and  the  certificate  was  attached  to  the  roll,  the 
argument  and  the  conclusion  would  remain  the  same. 

5.  Finally,  passing  over  one  or  two  suggestions  that  require 
no  answer,  our  attention  is  called  to  the  case  of  ShaUuck  v. 
Bascom  (105  N.  T.  39).  We  there  held  a  defect  in  the 
assessor's  affidavit  fatal  to  the  assessment.  We  did  not  speak 
of  the  defect  as  jurisdictional,  though  if  we  had,  no  collision 
of  authorities  would  have  resulted.  The  opinion  in  the  present 
case  is  careful  not  to  deny  a  possible  fatal  result  of  the  defect, 
although  it  is  rather  formal  than  substantial,  but  for  the  cura- 
tive effect  of  the  statute  of  1882,  which  had  no  parallel  in  any 
form  in  the  facts  of  the  cited  case.  In  the  opinion  then 
delivered  the  defect  was  not  deemed  jurisdictional  in  any  other 
sense  than  the  modified  one  of  an  essential  condition  under 
the  law  as  it  stood.  Whether  it  was  so  jurisdictional  as  that 
the  legislature  could  not  have  dispensed  with  it,  and,  therefore, 
could  not  cure  its  omission  is  a  very  different  inquiry.  A 
defect  may  be  in  one  sense  jurisdictional  relatively  to  the 
authority  of  the  assessors  acting  under  an  existing  law,  and 
yet  not  so  as  it  respects  the  power  of  the  legislature  to  pass  a 
statute  curing  the  defect ;  and  it  is  only  by  confusing  these 
two  things,  which  the  opinion  separated,  that  a  seeming  con- 
tradiction can  be  reached. 

The  motion,  therefore,  should  be  denied,  with  $10  costs. 

All  concur. 

Motion  denied. 


Jg        346  George  N.  Manchester  et  al.,  Respondents,  v.  Philip 
Braedner,  Appellant 

Where  one  delivers  to  another  an  order  on  a  third  person  to  pay  a  specified 
sum  to  the  payee,  the  natural  import  of  the  transaction  is  that  the  drawee 
is  indebted  to  the  drawer  and  the  latter  is  indebted  to  the  payee  in  the 
sum  specified,  and  that  it  was  given  to  the  payee  as  the  means  of  paying 
or  securing  the  payment  of  his  debt. 
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8uch  an  order,  therefore,  in  the  absence  of  evidence  showing  a  different 
relation  between  the  drawer  and  payee  is  an  acknowledgment  in  writing 
by  the  former  of  a  debt  within  the  statute  of  limitations  (Code  Pro.,  g  110; 
Code  Civ.  Pro.,  §  895),  and  continues  the  debt  for  a  period  of  six  years 
from  its  date. 

Such  an  order  does  not  import  that  the  debt  so  acknowledged  is  only  to 
be  paid  out  of  the  fund  against  which  it  is  drawn. 

To  constitute  an  acknowledgment  of  a  debt,  such  as  will  take  it  out  of  the 
statute,  the  writing  must  acknowledge  an  existing  debt,  and  must  contain 
nothing  inconsistent  with  an  intention  on  the  part  of  the  debtor  to  pay. 

Oral  evidence,  however,  may  be  resorted  to,  as  in  other  cases  of  written 
instruments,  in  aid  of  the  interpretation. 

(Submitted  October  14, 1887;  decided  November  29, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  9,  1885,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  commenced  June  20,  1882,  to  recover  for 
building  materials  furnished  and  delivered  by  plaintiffs  to 
defendant.     The  defense  was  the  statute  of  limitations. 

It  appeared  that  defendant  in  February,  1876,  entered  into 
an  agreement  with  one  Hoover,  who  was  engaged  as  contractor 
in  building  certain  houses,  to  do  all  the  plastering  for  a  sum 
agreed  upon,  payable  in  installments  as  the  work  progressed. 
Plaintiffs  agreed  to  furnish  the  materials,  defendant  agreeing 
to  pay  therefor  in  cash  as  wanted.  In  pursuance  of  this  agree- 
ment plaintiffs  furnished,  between  March  1  and  June  12, 1876, 
materials  from  time  to  time  as  ordered.  About  that  time 
Hoover  became  embarrassed  and  abandoned  the  work.  The 
sub-contractors,  and  among  them  defendant,  entered  into  an 
arrangement  with  Hoover  to  continue  the  work,  and  defend- 
ant delivered  to  plaintiffs  three  orders  on  Hoover,  dated  June 
21,  1876,  for  sums  aggregating  the  amount  of  their  bill,  payar 
ble,  as  the  work  progressed,  from  the  sums  coming  to  him 
under  his  contract.  Defendant  resumed  his  work,  but  in  a 
few  days  abandoned  it  and  refused  to  go  on  with  the  same. 

Philip  Z.  Wilson  for  appellant.  Plaintiffs'  account  in  this 
action  is  not  a  mutual  open  and  current  account  under  section 
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386  of  the  Code  of  Civil  Procedure.  {Peck  v.  JIT.  Y.  and 
L.  S.  S.  Co.,  5  Bosw.  226,  236;  Green  v.  Disbrow,  79 
N.  Y.  1,  9.)  An  order  given,  intended  to  be  payment  in  full, 
is  not  an  acknowledgment  of  an  existing  debt,  {Berrean  v. 
Mayor,  etc.,  4  Rob't.  538;  Arnold  v.  Dawning,  11  Barb. 
554.)  The  admission  or  promise  must  be  absolute.  These 
orders  are  conditional  {Ross  v.  Ross,  6  Hun,  81.)  The 
acceptance  of  a  non-negotiable  promise  of  payment  does  not 
suspend  the  remedy.  {Gallery  v.  Prindle,  14  Barb.  186 ;  Wait's 
Actions  and  Del  294,  §  4 ;  FranUyn  v.  Robinson,  1  Johns. 
Ch.  157 ;  Mullett  v.  Shrump,  37  HI.  107 ;  Seouten  v.  Eislord, 
7  Johns.  36.)  The  Code  requires  the  acknowledgment  or 
promise  to  be  in  writing,  but  does  not  alter  the  effect  of  a 
payment ;  however,  the  payment  must  be  on  account  {Henry 
v.  Root,  33  N.  Y.  528;  Purdy  v.  Austin,  3Wend.  187; 
Bell  v.  Morrison,  1  Peters,  351 ;  Stafford  v.  Bryany  3  "Wend* 
532 ;  Bloodgood  v.  Bowen,  4  SelcL  362.) 

Charles  Be  Kay  Townsend  for  respondents.  Pntil  after 
the  21st  of  June,  1876,  the  plaintiffs  had  no  cause  of  action 
against  defendant,  and  until  then  the  statute  of  limitations  did 
not  commence  to  run.  {Pursell  v.  Pry,  19  Hun,  595 ; 
Smith  v.  Vdie,  60  N.  Y.  Ill ;  Schack  v.  Garrett,  69  Pcnn. 
St.  144;  Eliot  v.  Lawton,  7  Allen  (Mass.)  274;  Little  v. 
Smiley,  9  IncL  116.)  The  signing  and  delivery  by  defendant 
of  the  three  orders  on  ¥m.  H.  Hoover  was  an  acknowledg- 
ment in  writing  sufficient  with  section  395  of  the  Code  of 
Civil  Procedure  to  take  the  case  out  of  the  statute  of  limita- 
tions. {Smith  v.  Ryan,  66  N.  Y.  352 ;  Henry  v.  Root,  33  id. 
528 ;  Wood  on  Lim.  §§  64-81 ;  Irving  v.  Veitch,  3  M  &  W.  112.) 

Andrews,  J.  When  one  delivers  to  another  an  order  on  a 
tliird  person  to  pay  a  specified  sum  of  money  to  the  person  to 
whom  the  order  is  given,  the  natural  import  of  the  trans- 
action is,  that  the  drawee  is  indebted  to  the  drawer  in  the 
'sum  mentioned  in  the  order,  and  that  it  was  given  to  the  payee 
as  a  means  of  paying  or  securing  the  payment  of  his  debt.     In 
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other  wards,  it  implies  the  relation  of  debtor  and  creditor 
between  the  parties  to  the  extent  of  the  snm  specified  in  the  order 
and  a  willingness  on  the  part  of  the  debtor  to  pay  the  debt. 
The  transaction  may  be  consistent  with  a  different  relation 
and  another  purpose,  but  in  the  absence  of  explanation,  that  is 
its  natural  and  ordinary  meaning.  (See  Bogert  v.  Morse,  1  N.T., 
377.)  The  oral  evidence  shows  that  the  defendant  was  owing  the 
plaintiffs  the  amount  specified  in  the  several  orders  of  June  21, 
1876,  and  that  they  were  given  to  secure  the  payment  of  the 
debt,  thus  fully  corroborating  the  inferences  deducible  from 
the  orders  themselves.  We  think  the  orders  constituted  an 
acknowledgment  in  writing  of  the  debt,  within  section  110  of 
the  Code,  and  continued  the  debt  for  the  period  of  six  years 
from  their  date.  The  decisions  as  to  what  is  a  sufficient 
acknowledgment  of  a  debt,  to  take  it  out  of  the  statute  are 
very  numerous  and  not  altogether  harmonious.  It  seems  to 
be  the  general  doctrine  that  the  writing,  in  order  to  constitute 
an  acknowledgment,  must  recognize  an  existing  debt,  and  that 
it  should  contain  nothing  inconsistent  with  an  intention  on  the 
part  of  the  debtor  to  pay  it.  But  oral  evidence  may  be  resorted 
to,  as  in  other  cases  of  written  instruments,  in  aid  of  the 
interpretation.  Consistently  with  this  rule,  it  has  been  held 
that  oral  evidence  is  admissible  to  identify  the  debt  and  its 
amount,  or  to  fix  the  date  of  the  writing  relied  upon  as  an 
acknowledgment,  when  these  circumstances  are  omitted. 
(Kincaid  v.  Archibald,  73  N.  Y.  189 ;  Lechman  v.  Fletcher, 
3  Tyrw.  450 ;  Bird  v.  Gammon,  3  Bing.  [K  C]  883),  or  to 
explain  ambiguities.  (1  Smith's  Lead.  Cas.  960,  and  cases  cited.) 
The  promise  to  be  inferred  from  the  order  was  not  conditional 
in  the  sense  that  the  debt  was  to  be  paid  only  out  of  the  fund 
in  the  hands  of  the  drawee.  At  most,  there  was  an  appropri- 
ation of  that  fund  for  the  payment  of  the  debt,  but  the 
language  of  the  orders  did  not  import  that  the  debt  was  to  be 
paid  only  out  of  the  fund  against  which  they  were  drawn. 
(See  Winchell  v.  Hicks,  18  K  Y.  558  ;  Smith  v.  Ryan,  66  id. 
352.)  The  defendant  by  his  own  act  in  abandoning  the  con- 
tract with  Hoover,  the  drawee,  prevented  the  payment  of  the 
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orders  and  left  him  subject  to  the  general  obligation  of  pay- 
ment resting  upon  all  debtors. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


107    350| 

u9  333       Alfred  Roe  et  al.,  Executors,  etc.,  Respondents,  v.  Caroline 
i&  ^|  A.  Strong  et  aL,  Appellants. 

A  local  history  is  not  competent  evidence  upon  the  question  as  to  the  date 
when  possession  and  occupancy  of  land  by  a  private  individual  began. 

It  Kerns  the  presumption  is,  that  the  title  of  a  person  in  possession  of  upland 
adjoining  Setauket  bay,  in  the  town  of  Brookhaven,  Long  Island, 
before  the  Nicholas  patent  to  that  town  of  1666,  extended  to  high-water 
mark. 

As  to  a  possession  originated  after  said  patent  and  a  title  derived  under  it, 
it  seems  the  cliff  is  the  boundary  on  the  water  side,  leaving  a  strip  of  land 
along  the  shore  above  high-water  mark,  which  was  reserved  for  common 
use. 

By  virtue  of  said  patent  and  the  Dongan  patent  of  1686  and  the  confirma- 
tion thereof  by  the  Colonial  government,  the  said  town  was  vested  with 
title  to  the  lands  under  the  waters  of  the  bays  and  harbors  included 
within  the  boundaries  of  the  patents,  as  well  as  to  the  uplands  not  already 
the  subject  of  private  ownership. 

The  title  to  the  lands  under  water  vested  in  the  town,  subject  to  the  public 
right  of  navigation,  and  it  seems  the  town  may  not  alienate  the  title  so 
acquired  to  the  material  prejudice  of  the  common  right. 

A  title  in  fee  will  not  be  implied  from  user,  where  an  easement  only  will 
secure  the  privilege  enjoyed. 

Where,  under  grant  made  by  the  trustees  of  said  town,  an  individual 
erected  a  wharf  and  a  bridge  over  the  water  of  the  bay.  Held,  that  if 
the  grant  was  unlawful  and  the  construction  an  unlawful  obstruction  of 
navigation,  the  wrong  could  not  be  redressed  by  action  brought  by  an 
individual  who  had  suffered  no  special  injury  ;  that  plaintiffs  in  such  an 
action  had  no  standing  unless  they  established  that  the  title  of  the  town 
had  been  divested  and  had  been  acquired  by  them. 

In  an  action  of  trespass  to  recover  damages  for  the  erection  of  the  wharf 
and  bridge,  plaintiffs  claimed  under  an  unrecorded  deed  executed  by  8.  in 
1768,  which  purported  to  convey  "a  certain  piece  of  salt  thatch"  by 
lines  which  included  the  locus  in  qtto.  Plaintiffs  proved  that  from 
time  to  time  the  grantees  under  the  deed  cut  the  salt  thatch  growing 
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on  the  premises,  and  that  one  of  them  leased  to  another  the  right 
to  cut  thatch;  there  was  no  evidence  that  the  town  in  any  way  ever 
recognized  any  title  under  the  deed  or  that  it  had  any  notice  of  it. 
The  premises  were  never  enclosed,  but  remained  open,  subject,  without 
obstruction,  to  the  ebb  and  flow  of  the  tide  and  to  the  uses  of  a  public 
landing  place.  It  also  appeared  that  the  trustees  of  the  town  exercised 
jurisdiction  over  the  part  of  the  shore  in  question  and  inconsistent  with 
the  claim  of  title  made  by  plaintiffs.  Held,  the  evidence  failed  to  show 
any  title  by  adverse  possession;  that  assuming  the  town  was  cognizant 
of  the  acts  of  S.  and  his  grantees  in  cutting  the  thatch,  that  they 
claimed  an  exclusive  right  and  that  it  acquiesced  therein,  this,  at  most, 
gave  plaintiffs  simply  a  prescriptive  right  as  against  the  town  to  take 
the  thatch;  it  did  not  confer  a  title  to  the  soil 

(Argued  October  19, 1887;  decided  November  29, 1887.; 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  9,  1884,  which  affirmed  a  judgment  in 
favor  of  plaintiffs,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury. 

This  action  was  brought  to  recover  damages  for  an  alleged 
trespass  and  to  compel  the  removal  of  the  structures 
complained  of. 

The  complaint  alleges  that  plaintiffs  are  owners  of  certain 
premises  situate  at  Setauket,  in  the  town  of  Brookhaven, 
Suffolk  county,  adjacent  to  and  in  front  of  an  arm  of  Setauket 
Harbor,  and  a  navigable  bay  or  arm  of  the  sea ;  a  public  high- 
way and  so  used  for  many  years ;  that  defendants  are  owners 
of  a  parcel  of  land  called  Strong's  Neck,  situate  upon  the 
opposite  shore  of  said  bay,  and  which  connects  with  the  main 
land,  where  plaintifEs'  premises  are  situated,  by  a  public  high- 
way around  the  shore,  and  which  was  the  usual  means  of 
communication  between  Strong's  Neck  and  the  village  of 
Setauket.  It  also  alleges  that  in  July,  1879,  the  defendants 
wrongfully  commenced,  and  at  the  time  of  bringing  the  action 
continued,  the  erection  of  a  bridge  from  Strong's  Neck  to  the 
main  land  and  over  and  across  the  bay ;  sunk  piles  in  the  land 
under  water,  and  also  on  the  plaintiffs'  lands ;  that  its  south- 
western terminus  was  built  or  was  intended  to  be  built  upon 
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plaintiffs'  lands ;  and  that  for  such  purpose  defendants  unlaw- 
fully entered  upon  their  lands ;  that  defendants  have  unlawfully 
raised  or  changed  the  grade  of  plaintiffs'  lands  between  such 
terminus  and  the  highway,  and  in  so  doing  have  unlawfully 
entered  upon  their  property ;  that  such  structure  is  a  barrier 
to  the  passage  of  vessels,  and  will  prevent  their  passage 
beyond  plaintiffs'  premises,  and  that  they  will  be  compelled  to 
stop  in  front  and  discharge  their  cargoes  thereon ;  and  that  by 
the  acts  aforesaid  defendants  have  encumbered  and  injured 
plaintiffs'  lands.  The  answer  admits  the  erection  of  the 
bridge  and  dock  or  wharf,  but  denies  plaintiffs'  title  to  the 
locus  in  quo. 

The  facts  appearing  on  trial  and  found  are  substantially 
stated  in  the  opinion. 

A.  A.  Spear  for  appellants.  The  title  of  the  plaintiffs 
derived  from  Woodhull  is  void  for  want  of  title  in  the  grantor, 
and  for  not  containing  a  definite  description,  which  embraces 
any  ascertainable  piece  of  land.  (Miller  v.  Long  L  It.  It.  Co.9 
71 N.  Y.  380 ;  Wheeler  v.  Spinola,  54  id.  377 ;  Gardner  v.  Hart, 
1  id.  528.)  The  charters  of  the  town  of  Brookhaven  vest  title 
to  all  the  harbors,  shores,  etc.,  within  the  town  boundaries,  in  the 
trustees  of  the  town.  (Trustees  of  Brookhaven  v.  Strong,  60 
N".  Y  56 ;  Hand  v.  Newton,  92  id.  88.)  No  adverse  possession 
has  been  established.  (  Wheeler  v.  Spinola,  54  N.  Y.  377 ;  Mil- 
ler v.  Downing,  id.  631 ;  Pope  v.  Hanmer,  8  Hun,  265 ;  Lane  v. 
Gould,  10  Barb.  254 ;  Code  of  Civ.  Pro.  §§  370,  372 ;  Miller 
v.  L.  L  It.  Co.,  71  N.  Y.  380 ;  Thompson  v.  Burhans, 
79  id.  93.)  The  grant  from  the  trustees  to  Thomas  S.  Strong 
and  his  heirs,  made  in  1825,  though  not  put  in  operation 
till  1878,  is  still  valid.  A  grant  of  a  license  or  easement 
by  deed  cannout  be  lost  by  nonuser.  (Pope  v.  CPHara,  48 
N.  Y.  446 ;  Wiggins  v.  Cleary,  49  id.  346 ;  Jewett  v.  Jewett, 
16  Barb.  150.)  By  statute  the  commissioners  of  highways 
are  charged  with  the  regulation  of  public  landings,  and  they 
had  authority  to  permit  the  improvement  of  this  one.  (Laws 
of  1864,  chap.  514;  Meeker  v.  N.  Y.  Bal.  D.  Co.,  24  Barb. 
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215 ;  Laws  of  1813,  chap.  43 ;  Laws  of  1830,  chap.  56 ;  Post 
v.  Pearsall,  22  Wend  460.)  If  the  respondents  own  the  fee 
of  this  land  subject  to  the  public  use  of  it  as  a  landing,  even 
then  they  cannot  claim  damages  on  the  ground  that  this 
structure  is  an  increased  burden  upon  the  land.  {Hamilton 
v.  N.  T.  C.  R.  R.  Co.,  9  Paige,  171 ;  People  v.  Kerr,  27 
K  T.  188";  Plant  v.  L.  I.  R.  JR.  Co.,  10  Barb.  508 ;  Wetmare 
v.  Story,  22  id.  414 ;  Drake  v.  H.  JR.  R.  JR.  Co.,  7  id.  508 ; 
Chapman  v.  Alb.  <&  Schenectady  JR.  Co.,  10  id.  360 ;  Kdsey 
v.  King,  33  How.  49.)  The  trustees  had  power  to  make  the 
grants  to  appellants  and  their  ancestor.  {Trustees,  etc.  v. 
Strong,  60  N.  Y.  56 ;  Robins  v.  Ackerly,  27  Hun,  499 ;  Band 
v.  Newton,  92  N.  T.  88 ;  Vingut  v.  Seatauket  Church,  32 
Hun,  69;  102  N.  Y.  672.) 

John  J.  Macldin  for  respondents.  The  homestead  title  is  a 
valid  title  to  the  land  to  the  bay,  and  the  title  of  Floyd  was  not 
limited  by  the  line  of  high-water,  but  extended  to  low-water 
line.  (Duke  of  York's  Laws,  354,  359,  378,  410,  413,  419; 
Statutes  of  the  Colonial  Leg.  [Bradford's  Laws],  2,  4 ;  Storerv. 
Freeman,  6  Mass.  435,  438,  439 ;  Sale  v.  Pratt,  19  Pick.  191 ; 
Com.  v.  Charleston,  1  id.  180 ;  Gould  on  Waters,  §§  37,  169, 
175 ;  Com.  v.  Alger,  7  Gush.  52,  70 ;  Bogardus  v.  Trinity 
Ch.,  4  Paige,  178 ;  Clement  v.  Burns,  43  K  H.  609,  617, 
619,  621;  Lapish  v.  Bangor,  8  Green  [Me.],  85;  Baker 
v.  Bates,  13  Pick.  255;  Chairs  v.  KempshaU,  26  Wend. 
404,  413;  Canal  Corrirs  v.  People,  5  id.  447;  Canal 
App'rs  v.  People,  17  id.  621 ;  Martin  v.  Wardell,  16  Pet.  413.) 
The  deed  of  Brewster  to  Seaton  of  1768  and  the  subsequent 
conveyances,  supported  by  open  and  notorious  acts  of  possession 
and  claim  of  ownership,  are  sufficient  evidence  to  warrant  the 
presumption  of  a  grant  from  the  crown  or  town  trustees  if  they 
had  title  under  the  colonial  patents.  (Angell  on  Tide-waters, 
271,  280,  283,  286 ;  Palmer  v.  BRcks,  6  Johns.  133,  134 ; 
Gould  on  Waters,  §§  21,  22,  25,  33 ;  4  Greenl.  Cruise,  342 ; 

J,  §  47;  Co7eman  v.  Man.  Co.,  94  K  Y.  229 ;  Dawley  v. 
Siokbls — Vol.  LXII.       45 
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Brown,  79  id.  390.)  All  the  facts  necessary  to  support  an 
action  by  a  riparian  owner  to  compel  the  removal  of  a  structure 
erected  between  high  and  low-water  line  are  set  forth  in  the 
complaint,  and  if  the  plaintiffs  have  no  title  to  the  locus, 
the  action  may  be  treated  as  one  by  a  riparian  owner  to  com- 
pel the  removal  of  a  structure  in  front  of  his  premises. 
(Clement  v.  Burns,  43  K  H.  609,  617,  620 ;  &  Haven  v. 
Hemmingway,  7  Conn.  186,  202, 203 ;  Gould  v.  H  JR.  R.  R. 
Co.,  6  N.  T.  522;  People  v.  Tibbits,  19  id.  523;  Stevens  v. 
Patterson,  5  Vroom.  532.)  The  sovereign  of  the  state  is  the 
source  of  title  to  all  property.  As  to  the  land,  other  than  the  soil 
under  navigable  waters,  or  the  navigable  waters,  the  title  is 
absolute  and  might  be  granted  at  pleasure ;  as  to  the  soil  under 
navigable  waters,  and  the  navigable  waters,  the  title  was  of  a 
twofold  nature ;  as  to  the  soil  a  proprietary  title  in  trust  for 
the  people ;  as  to  the  waters,  a  title  which  pertained  to  the 
sovereignty  alone  and  could  not  be  aliened.  (Gould  v.  H.  R. 
R.  R.  Co.,  6  K  T.  546-549  ;  Smith  v.  City  of  Rochester,  92 
id.  463,  478;  Martin  v.  WardeU,  16  Pet.  368,  414; 
Com.  v.  Charleston,  1  Pick.  180 ;  Goodwin  v.  Thompson,  54 
Am.  R.  410 ;  Gould  on  Waters,  §§  17,  24 ;  Hone  v.  Richards, 
4  Call.  [Va.]  441 ;  Norfolk  v.  Cook,  27  Gratt.  43 ;  Stover  v. 
Freeman,  6  Mass.  435  ;  Sale  v.  Pratt,  19  Pick.  191 ;  Pollard 
v.  Hoffan,  3  How.  [IT.  S.]  212,  228 ;  Langdon  v.  Mayor,  etc., 
93  N.  Y.  128,  155.)  In  the  construction  of  patents  from  the 
colonial  government  to  local  communities,  it  was  uniformly 
held  that  words  similar  to  those  used  in  the  patent  to  the  Duke 
of  York,  such  rivers,  harbors,  waters,  etc.,  did  not  transfer 
the  title  of  the  crown  thereto  or  to  the  soil,  but  only  civil  or 
criminal  jurisdiction  thereover.  (Gould,  on  Waters,  §§  30,  35 ; 
Canal  Corners  v.  People,  5  Wend.  460-463  ,  Martin  v.  War- 
deU, supra;  People  v.  Canal  Apprs.  33  K  Y.  460,  475, 500 ; 
Mahler  v.  Norwich  Co.%  35  id.  352,  360;  Laws  of  1847, 
chap.  115 ;  Laws  of  1852,  chap.  285 ;  Gerard's  Water  Rights, 
51-56,  223,  276;  284;  Laws  of  1835,  chap.  232;  Laws  of  1850, 
chap.  232,  §  2 ;  Laws  of  1856,  p.  216 ;  Laws  of  1871,  chap.  253.) 
The  use  of  the  shore  as  a  place  of  landing  by  the  inhabitants 
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is  not  sufficient  to  establish  a  landing  place  or  the  presumption 
of  a  grant  by  the  riparian  owner.  (Pearsall  v.  Post,  20 
Wend.  Ill,  122, 132,  133 ;  S.  C,  22  id.  425  ;  Angell  on  Tide 
Waters,  181 ;  Greeny.  Chelsea,  24  Pick.  33 ;  Cooper  v.  Smith, 
9  Serg.  &  R.  71.)  If,  however,  a  dedication  can  be  presumed, 
the  mode  in  which  it  has  been  used  cannot  be  changed  without 
the  consent  of  the  owner.  (Angell  on  Tide  Waters,  194; 
Angell  on  Water  Courses,  §  144;  Emmons  v.  Turnbull,  2 
Johns.  313 ;  Cortdyou  v.  Van  Brunt,  id.  357 ;  Washburn  on 
Easements,  §§  117,  370 ;  Post  v.  PearsaU,  22  Wend.  425, 434, 
438,  447, 450, 451, 455  ;  Gould  on  Waters,  §  193.)  The  legis- 
lature even  could  not  authorize  the  erection  of  the  bridge,  and 
an  act  condemning  lands  for  such  use  would  be  unconstitu- 
tional. (In  re  Eureka  Co.,  96  K  Y.  42.)  The  ancestor  of 
plaintiffs  did  not  lose  his  title  to  the  bed  of  the  road  in  conse- 
quence of  the  dedication  or  the  laying  out  and  recording  of 
the  highway.  (Gidney  v.  Earl,  12  Wend.  98.)  It  was  com- 
petent to  show  the  claim  of  title  to  the  meadow,  and  that  an 
.action  was  brought  to  maintain  the  title,  and  that,  at  least,  one 
of  the  defendants  knew  of  it.  (Trustees  v.  Eirk,  68  N.  Y.  465.) 
The  colonial  patents  of  1666  and  1668  were  not  grants  of 
land,  and  if  construed  as  grants  of  land,  they  did  not 
grant  the  navigable  waters  within  the  town  limits  or  the  soil 
thereunder.  (1  Bancroft  [Protest  of  Mass.  Colonists],  226, 
271, 373, 498, 523 ;  2  Brodhead's  Hist.  N.  Y.  109 ;  Wood's  Hist. 
L.  Island,  9,  13,  14,  73;  Duke  of  York's  Laws  [1664],  354; 
Report  Gov.  Hunter  in  1716 ;  5  Doc.  relating  to  Col.  Hist. 
N.  Y.  411 ;  Opinion  Att'y  Gen.  Golden ;  1  Doc.  Hist.  N.  Y. 
[1732],  250;  Kent's  Charters,  notes  4,  6,  12,  p.  208;  §  1,  p. 
61-64;  note  14,  p.  212, 140,  142;  §  36,  note  67,  p.  266;  1 
Hoffman's  Corp.  28,  §  6,  p.  34 ;  1  Hoffman's  Treatise  on 
Corp.  as  Proprietor,  78,  284 ;  People  v.  Vanderbilt,  26  K  Y. 
287;  28  id.  396;  Orr  v.  Brooklyn,  36  id.  661;  4  Greenl. 
Cruise,  tit.  D.,  343,  268 ;  Jackson  v.  Halstead,  5  Cow.  216  ; 
Dermot  v.  State,  99  K  Y.  101,  107 ;  Langdon  v.  Mayor,  etc., 
93  id.  129,  146,  148.) 
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Andrews,  J.  The  judgment  requires  the  defendants  to- 
remove  the  wharf  and  bridge  erected  by  them,  from  the 
upland  on  the  southerly  side  of  Setauket  harbor,  and  also  from, 
that  part  of  the  shore  adjacent  to  the  upland,  between  high- 
water  mark,  and  the  northerly  line  of  land  described  in  a  deed 
*  executed  in  1768,  by  one  Seaton,  under  which  plaintiffs  claim. 
The  judgment  rests  upon  the  finding  that  the  plaintiffs  are  the 
owners  of  the  upland  and  of  the  adjacent  shore  up  to  the  line 
in  the  Seaton  deed. 

The  plaintiffs,  on  the  trial,  rested  their  case  upon  the  claim 
that  they  had  the  legal  title  to  the  upland  and  the  shore,  and 
that  the  erections  of  the  defendants  were  an  invasion  of  their 
right  of  property  in  the  soil.  If  the  plaintiffs  own  the  upland, 
but  not  the  shore,  the  judgment  is  too  broad ;  and  if  they  have 
title  neither  to  the  upland  nor  the  shore,  they  were  not,  upon 
any  facts  appearing  in  the  record,  entitled  to  any  relief.  The 
plaintiffs  rely  upon  two  claims  of  title,  (1),  what  is  termed  "  the 
homestead  title,"  and,  (2),  their  title  under  the  Seaton  deed*. 
It  is  conceded  that  Richard  Floyd,  the  ancestor  of  the  plaintiffs, 
settled  upon  a  tract  of  about  fifty  acres  of  land,  situate  on 
Setauket  harbor,  in  the  present  town  of  Brookhaven,  more 
than  two  centuries  ago,  and  that  this  tract,  called  the  home- 
stead, has  ever  since  remained  in  possession  of  his  descendants. 
The  origin  of  his  title  is  not  shown.  The  plaintiffs  offered 
and  read  in  evidence,  under  objection,  an  extract  from 
Thompson's  History  of  Long  Island,  with  a  view  of  establish- 
ing that  Richard  Floyd's  possession  ante-dated  the  Nicolls 
patent  of  1666.  This  evidence  was  incompetent.  (McKinnon 
v.  BUss,  21  K  Y.  206 ;  1  Greenl.  on  Ev.  §  497.)  They  also 
proved  a  tradition  that  the  Floyds  came  to  this  country  about 
1646,  and  afterwards  settled  on  Setauket  harbor,  but 
in  what  year  there  is  no  definite  proof.  On  a  new 
trial  the  requisite  evidence  may  be  given.  The  point  i* 
material  upon  the  question  whether  the  homestead  1  ot  was 
bounded  on  the  north  by  the  water.  If  Richard  Floyd'* 
possesion  ante-dated  the  Nicolls  patent,  there  would  be  a. 
strong  presumption  that  his  title,  however  derived,  extended 
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to  high-water  mark.  The  fifty  acres  is  adjacent  to  the  harbor, 
and  in  the  absence  of  evidence  to  the  contrary,  it  could  not  be 
supposed  that  the  persons  from  whom  Richard  Floyd  derived 
title,  reserved  a  strip  a  few  rods  wide  along  the  shore,  thereby 
cutting  him  off  from  access  to  the  water  over  his  own  land. 
There  is  no  evidence  of  any  such  reservation  in  titles  acquired 
prior  to  the  Nicolls  patent,  and  the  Duke  of  York's  lawB, 
enacted  in  1665,  the  year  preceding  the  granting  of  the  patent, 
confirmed  the  title  of  the  then  settlers  to  the  lands  in  their  posses- 
sion. If,  however,  the  possession  of  Richard  Floyd,  the  ancestor, 
originated  after  the  Nicolls  patent,  and  his  title  is  derived 
.thereunder,  then  it  seems  probable  that  the  cliff  was  the  bound- 
ary on  the  water  side,  leaving  a  strip  of  land  along  the  shore 
Above  high-water  mark  which  was  reserved  for  common  use. 
It  seems  to  have  been  the  practice  of  the  towns  of  Long  Island  to 
to  make  this  reservation  in  the  allotment  of  common  lands  held 
under  patents  from  the  colonial  government.  (See  Trustees  of 
East  Hampton  v.  Kirk,  68  N.  Y.  459.)  The  defendants, 
in  confirmation  of  the  claim  that  the  practice  prevailed  in 
respect  to  allotments  of  the  common  lands  of  che  town  of 
Brookhaven,  produced  the  ancient  town  records  of  the  town, 
from  which  it  appears  that  at  a  meeting  of  the  trustees,  Feb- 
ruary 5, 1755,  it  was  voted  and  agreed  that  "  ye  lots  that  were 
laid  out  on  the  sound  and  harbors,  were  designed  to  extend 
to  ye  bottom  of  ye  cliffs  against  ye  said  lots,"  and  it  also 
appears  from  the  same  records  that  Col.  Richard  Floyd,  then 
the  owner  of  the  homestead  tract,  was,  during  that  year,  one 
of  the  trustees  of  the  town. 

But  passing  this  question,  which,  by  evidence  on  a  new  trial 
may  be  freed  from  obscurity,  and  assuming  that  the  plaintiffs' 
boundary  of  the  upland  extends  to  high-water  mark,  we  are  of 
opinion  that  they  failed  to  establish  title  to  any  part  oi  the 
shore  over  which  the  bridge  was  built,  or  any  injury  to  their 
rights  as  riparian  owners  which  entitled  them  to  a  judgment 
requiring  the  defendants  to  remove  that  part  of  the  bridge 
extending  below  high-water  mark  to  the  line  of  the  Seaton  deed 
The  construction  of  the  patent  granted  by  Governor  Nicolls 
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in  1666,  to  the  trustees  and  freeholders  of  the  town  of  Brook- 
haven,  and  of  the  confirmatory  patent  of  Governor  Dongan, 
granted  in  1686,  was  elaborately  considered  by  this  court  in 
the  case  of  the  Trustees  of  Brookhcwen  v.  Strong  (60  N.  T. 
56).     It  was  held  in  that  case  that  by  virtue  of  these  patent* 
and  the  confirmation  thereof  by  the  colonial  legislature,  the 
town  was  vested  with  the  title  to  the  lands  under  the  waters 
of  the  bays  and  harbors  included  within  the  boundaries  of  the 
patent,  as  well  as  to  the  uplands  not  already  the  subject  of 
private  ownership.     The  grant  under  these  patents  was  in 
trust  for  the  use  of  the  inhabitants  of  the  town.    It  is  well 
known  that  titles  to  large  tracts  of  land  in  various  towns  of 
Long  Island  are  held  under  similar  patents.     The  uplands 
have,  to  a  great  extent,  by  grants  from  the  towns,  become  the 
subject  of   private  property.      The  public  trust  has  been 
subserved  by  grants  to  individuals  in  severalty,  the  towns 
receiving  the  consideration.     The  title  to  the  soil  under  navi- 
gable waters  vested  in  the  Long  Island  towns  under  the 
colonial  patents  was,  undoubtedly,  subject  to  the  public  right 
of  navigation,  and  it  would  seem  to  follow  that  the  towns 
could  not  alienate  the  title  so  acquired  to  the  material  preju- 
dice of  the  common  right.     But  whatever  limitations  may 
have  been  imposed  upon  the  title  of  the  town  of  Brookhaven 
for  the  protection  of  the  public  in  the  use  of  navigable  waters, 
it  is  no  longer  an  open  question  that  the  colonial  patents  to  the 
Long  Island  towns  vested  in  the  towns  the  legal  title  to  the 
soil  under  the  waters  of  the  bays  and  harbors  within  the  bounds 
of  the  patents.      (Gould  v.  Jwmes,  6  Cow.  369 ;   Rogers  v. 
Jones,  1   Wend.   237 ;    Trustees  of  Brookhcwen  v.  Strongy 
60  N.   Y.   56;  -JI<md  v.   Newton,   92  id.   88;  Robins  v. 
Ackerly,   91   id.   98;    Mayor,    etc.    v.   H<wty   95    id.  451.) 
The  plaintiffs,  therefore,   who  assert  a  title  to  that  part  of 
the  shore  of  Setauket  harbor,  on  which  the  bridge  is  erected, 
are  met  in  the  first  instance  by  the  fact  that  the  title  was- 
originally  in  the  town.     They  have  no  standing  until  they 
establish  that  the  title  of  the  town  has  been  divested,  and  has 
been  acquired  by  them.     They  do  not  show  any  deed  from 
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the  town,  or  any  agreement  or  writing  on  the  part  of  the 
town  recognizing  their  title  or  that  of  the  grantors.  They 
proved  a  deed  from  Joseph  Brewster  to  Andrew  Seaton,  dated 
June  21,  1^68,  which  purports  to  convey  "  a  certain  piece  of 
salt  thatch,"  by  lines  which  include  the  locus  in  quo>  and  they 
trace  their  record  title  from  this  source.  In  addition,  they 
proved  that  from  time  to  time  the  grantees,  under  the  Seaton 
deed,  cut  the  salt  thatch  growing  on  the  premises,  and  that 
one  of  them  for  several  years  leased  to  one  Kogers  the  right 
to  cut  the  thatch,  and  some  other  circumstances  of  a  like  nature. 
There  is  no  proof  that  the  town  in  any  way  recognized  any 
title  in  Seaton  or  his  grantees  to  the  shore,  nor,  indeed,  is  there 
any  evidence  that  the  town  had  any  notice  of  the  deed.  It 
was  never  recorded,  nor  was  there  any  recorded  conveyance 
describing  these  premises  in  the  whole  chain  of  title  under  the 
Seaton  deed  until  1866,  a  century  after  that  deed  was  executed. 
What  title,  if  any,  Brewster  had  is  not  disclosed,  and  the 
evidence  falls  far  short  of  establishing  a  title  in  his  grantees  by 
adverse  possession.  The  premises  embraced  in  the  deed  were 
never  inclosed,  but  remained  open,  subject  without  obstruction, 
to  the  ebb  and  flow  of  the  tide  and  to  the  uses  of  a  public 
landing  place.  The  trustees  of  the  town,  after  the  execution 
of  the  Seaton  deed  and  down  to  the  time  of  the  commence* 
ment  of  this  action,  exercised  jurisdiction  over  the  part  of 
the  shore  in  question,  and  from  time  to  time  granted  privileges 
wholly  inconsistemt  with  the  claim  of  title  made  by  the  plaint- 
iffs. Assuming  that  the  town  was  cognizant  of  the  acts  of 
Seaton  or  his  grantees  in  cutting  the  thatch,  and  that  they 
claimed  an  exclusive  right,  and  acquiesced  therein,  this,  at 
most,  would  give  them  a  piescriptive  right,  as  against  the 
town,  to  take  the  thatch,  without  conferring  a  title  to  the  soil, 
which  would  be  unnecessary  to  the  enjoyment  of  the  right. 
In  other  words,  a  title  in  fee  would  not  be  implied  from  user 
where  an  easement  only  would  secure  the  privilege  enjoyed. 
(See  Hale  on  Sea  Shore,  217;  Gould  on  Waters,  §  22.)  The 
prescriptive  right  acquired,  if  any,  was  analogous  to  a  profit 
a  prendre,  appurtenant  to  some  particular  estate,  and  it  may 
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be  doubtful  whether  it  could  be  granted  alone,  or  could  exist 
severed  from  the  estate  to  which  it  was  attached.  (See  Cowen, 
J.,  in  PewradU  v.  Post,  20  Wend.  123 ;  Waters  v.  LiOey, 
4  Pick.  145 ;  Perley  v.  Lcmgley,  7  N.  H.  233 ;  2  Green  Ev. 
540;  Angell  on  Tide  Waters,  272;  Gould  on  Waters,  §  25.) 
We  think  the  plaintiffs  failed  to  establish  a  title  to  the  shore 
of  the  bay,  and  that  there  is  no  evidence  that  the  title  of  the 
town  under  the  Nicolls  patent  has  been  divested. 

It  is  not  material  to  inquire  whether  the  grant  of  the  right 
to  construct  a  bridge  over  the  bay,  made  by  the  trustees  of  the 
town  to  the  defendants  in  1878,  was  valid.  If  the  construc- 
tion of  the  bridge  over  the  waters  of  the  shore  is  an  unlawful 
obstruction  to  navigation,  the  wrong  may  be  redressed  by 
appropriate  proceedings  in  behalf  of  the  public.  It  does  not 
appear  that  the  plaintiffs  have  suffered  any  special  injury, 
and  upon  the  facts  proved  they  have  no  standing  to  maintain 
an  action  for  the  removal  of  the  bridge,  in  the  absence  of 
legal  title  to  the  soil.  (Fort  Plain  Bridge  Co.  v.  Smith,  30 
N.  Y.  44.) 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 
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Lawrence  J.  Callanan  et  al.,  Respondents,  v.  George  F. 
Gilman,  Appellant. 

A  tradesman  may  convey  goods  from  a  street  to  his  adjoining  store,  and 
from  the  store  to  the  street,  and  for  that  purpose  may  temporarily  obstruct 
passage  on  the  sidewalk.  But  such  an  obstruction  must  not  only  be 
necessary,  with  reference  to  the  business  of  the  tradesman,  it  must  be 
reasonable  with  reference  to  the  rights  of  the  public. 

Defendant,  a  wholesale  and  retail  grocer,  having  a  store  on  a  street  in  the  city 
of  New  York,  was  in  the  habit  of  taking  goods  to  and  from  his  store  by 
means  of  trucks.  When  loading  or  unloading  a  bridge  was  placed  across 
the  sidewalk,  entirely  obstructing  it;  and  elevated  above  it  at  the  inner  end 
about  twelve  inches,  at  the  outer  about  twenty.  Persons  passing  when 
the  bridge  was  in  place  were  obliged  to  step  upon  the  stoop  of  defend- 
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ant's  store  and  go  around  the  end  of  the  bridge  which  rested  thereon. 
The  bridge  was  usually  removed  when  not  in  use,  but  it  was  sometimes 
left  in  position  for  ten  or  fifteen  minutes,  and  when  in  use  it  some- 
times remained  in  position  from  one  to  two  hours,  and  on  an  average 
the  sidewalk  was  thus  obstructed  from  four  to  five  hours  of  each  business 
day  between  9  a.  m.,  and  5  p.  m.  Held,  that  such  an  extensive  and 
continuous  use  of  the  sidewalk  was  not  reasonable,  and  constituted  a 
nuisance. 

In  an  action  to  restrain  the  continuance  of  the  nuisance,  the  complaint 
set  forth  the  facts  above  stated,  and  also  alleged,  in  substance,  that 
plaintiffs  were  engaged  in  the  same  business  and  occupied  the  store 
adjoining  defendant's  ;  that  a  large  portion  of  plaintiffs'  customers,  in  order 
to  reach  their  store,  were  obliged  to  pass  in  front  of  defendant's  store; 
that  the  said  obstruction  prevented  plaintiffs,  their  employes  and  patrons, 
from  passing  along  the  sidewalk  to  and  from  plaintiffs'  store,  to  the  great 
detriment  and  injury  of  plaintiffs  and  their  said  business.  Held,  that 
there  were  sufficient  averments  of  special  damage  to  warrant  proof  of 
such  damage,  and  upon  such  proof  being  made,  to  sustain  a  judgment 
granting  the  relief  sought;  that  if  the  complaint  .was  not  sufficiently 
definite  In  its  statements  as  to  such  damages,  defendant  should  have 
moved  to  make  it  more  definite,  or  for  a  bill  of  particulars;  and,  having 
taken  issue  and  gone  to  trial,  it  was  too  late  to  object. 

There  was  proof  that  some  custom  was  turned  from  plaintiffs'  store  on 
account  of  the  obstruction.  Held,  that  this,  with  the  other  facts  stated, 
justified  a  judgment  in  their  favor  ;  also,  that  defendant  could  not  justify 
the  unreasonable  obstruction  by  proof  that  he  permitted  pedestrians  to 
pass  around  over  his  elevated  stoop  or  through  his  store. 

The  judgment  restrained  defendant,  his  agents,  etc.,  from  obstructing  the 
sidewalk  in  front  of  his  store  "  by  any  plank-way  or  bridge,  or  other 
like  obstruction  elevated  above  the  sidewalk,  or  from  hindering  plaintiffs, 
their  employes  and  customers  from  the  free  and  unobstructed  use  of 
the  sidewalk."  Held,  that  the  judgment  was  too  broad.  Ordered, 
therefore,  that  it  be  modified  so  as  to  require  the  defendant  to  "  refrain 
from  unnecessarily  and  unreasonably  obstructing  "  the  sidewalk. 

The  refusal  of  a  trial  judge  to  find  on  questions  of  fact  is  not  fatal  to  his 
judgment  where  the  findings  asked  were  not  material  to  the  decision  of 
the  case,  or  would  not  be  beneficial  to  the-party  asking  them. 

(Argued  October  20,  1887;  decided  November  29,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  18, 1885,  which  affirmed  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 
(Reported  below,  20  J.  &  S.,  112.) 
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This  action  was  brought  to  restrain  defendant  from  obstruct- 
ing the  sidewalk  in  front  of  bis  store  in  Yesey  street,  New 
York  city. 

The  material  facts  are  stated  in  the  opinion. 

Henry  SchmiU  for  appellant.  The  defendant  did  not 
unlawfully  obstruct  the  street  {People  v.  Cunningham, 
1  Denio,  524,  530.)  The  obstruction  of  the  highway  is  law- 
ful when  it  becomes  reasonably  necessary  for  the  transaction 
of  business.  (Comm.  v.  Passmore,  1  S.  &  R.  219 ;  People 
v.  Cunningham,  1  Denio,  530 ;  People  v.  Morton,  64  N.  Y. 
610,  613 ;  Welsh  v.  Wilson,  101  id.  254,  257.)  The  plaintiffs 
failed  to  establish  that  defendant  was  maintaining  a  public 
nuisance.  (Wood  on  Nuisances,  §§  259,  261,  746,  750,  753, 
801;  WiUiamsv.  N.  T.  C.  R.  B.  Co.,  18  Barb.  232;  Knox 
v.  Mayor,  etc.,  55  id.  404 ;  Trenor  v.  Jackson,  46  How.  389  my 
Ely,  Mayor,  etc.,  v.  Campbell,  59  How.  Pr.  333 ;  20  Alb.  Law 
Jour.  183;  Merritt  v.  Fitzgihbons,  2  N.  Y.  30;  Leigh  v. 

Westervdt,  2  Duer,  618;  High  on  Injury  [2d.  ed.],  §  767; 
People  ex  ret.  v.  Kelley,  76  N.  Y.  475 ;  Hinchman  v.  Pat. 
Horse  B.  B.  Co.,  17  N.  J.  Eq.  77;  B.  &  S.  A.  T.  Co.  v.  C. 

dk  A.  B.  B.  Co.,  2  Harr.  314 ;  Davis  v.  Mayor,  etc.,  14  N.  Y. 
506;  Hatch  v.  V.  C.  B.  B.  Co.,  25  Yt  67;  Matthews  v. 
Kelsey,  58  Me.  56.)  No  person  can  maintain  an  action 
for  damages  from  a  common  nuisance  where  the  injury  and 
damages  are  common  to  all.  (Wood  on  Nuisances,  §§  618, 
619,  632,  654;  1  Coke's  Inst.  56,  note  a;  Baxter  v.  IT.  T. 
Co.,  22  Yt.  114 ;  Hutchinson  v.  B.  B.  Co.,  28  id.  142 ;  Iveson 
v.  Moore,  1  Ld.  Kaym.  486  ;  Bose  v.  Miles,  4  M.  &  S.  101 ; 
Oreasly  v.  Codling,  2  Bing.  263 ;  High  on  Inj.  [2d  ed.], 
§  762 ;  Pierce  v.  Dart,  7  Cow.  609 ;  DoolitOe  v.  Supers,  18 
N.  Y.  155 ;  Jutte  v.  Hughes,  67  id.  271 ;  Francis  v.  Schodl- 
Jcopf,  53  id.  152 ;  Knox  v.  Mayor,  etc.y  55  Barb.  404 ;  Bliss' 
Code,  293,  notes  I,  m,  n,p,  r  and  t;  Green  v.  N.  T.  C.  cfe 
H.  B.  B.B.  Co.,  12  Abb.  [N.  S.]  124;  HaUock  v.  Miller,  2 
Barb.  630 ;  Tobias  v.  Harland,  4  Wend.  537 ;  Hamemeyer 
v.  Fuller  60  How.  Pr.  322 ;  Bergmann  v.  Jones,  94  N.  Y.  51 ; 
S  Story's  Eq.  Jur.  §  924,  and  note ;  Heekinsteirts  Appealy 
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70  Penn.  81,  102.)  For  a  nuisance  which  affects  the  whole 
public  the  remtedy  is  bj  indictment  or  abatement  at  Hie  suit 
of  the  attorney  general.  (People  v.  Loehfdm,  102  N.  Y.  1 ; 
Wood  on  Nuisances,  §  729  ;  Renwick  v.  Morris,  3  Hill,  621 ; 
7  Hill,  575 ;  Ely  v.  Supers,  36  N.  Y.  297 ;  Barclay  v.  Comm. 
25  Penn.  St.  503;  Penal  Code,«§  387;  High  on  Inj.  [2d  ed.],. 
§  762.)  It  will  not  suffice  that  the  person  complaining  merely 
shows  a  violation  of  his  rights.  He  must  show  such  a  viola- 
tion as  is  or  will  be  attended  by  serious  damage,  (liigelow  v. 
Hart.  B.  Co.,  14  Conn.  565;  Penal  Code,  §§  385,  386^ 
Cowan  v.  Whitesides,  81  Ind.;  2  Alb.  Law  Jour.  32.) 
If  a  private  action  could  be  maintained,  it  should  have 
been  an  action  of  nuisance,  not  a  suit  for  injunction.  (Rem- 
ington v.  Foster,  42  Wis.  608 ;  Wood  on  N.  §§  778,  780, 
785,  799,  817 ;  Pwrker  v.  W.  L.  C.  cfe  W.  Co.,  2  Black  545 ; 
Hamilton  v.  J\T.  T.  &  II.  R.  R.  Co.,  9  Paige  Ch.  173 ; 
Bliss  Code  [2d  ed.]  543,  §  627,  notes  n,  o,p.  q,  r,  s;  Child  v. 
Douglass,  5  D.  M.  &  G.,  741 ;  Story's  Eq.  [12th  ed.],  §  924; 
High  on  Inj.  [2d  ed.],  §§  744,  761,  763 ;  Higbee  v.  Cam.  <& 
A.  R.  R.  R.  Co.,  20  N.  J.  435.)  Whether  a  particular  use  is- 
an  unreasonable  use  and  a  nuisance,  is  a  question  of  fact  to  be 
judged  of  from  the  circumstances  of  each  case  by  the  jury. 
(Wood  on  N.  §  251 ;  Wetmore  v.  Tracy,  14  Wend.  250 ;  Coram. 
v.  King,  13  Mete.  [Mass.]  115 ;  Harlow  v.  State,  1  la.  439  ;. 
Angell  on  Highways,  206 ;  Ladie  v.  Arnold,  1  Salk.  168 ; 
Harrower  v.  Ritson,  37  Barb.  301 ;  1  Hawk  P.  C.  76,  §§  48-60  -y 
James  v.  Hay  ward,  Cro.  Car.  184 ;  Rogers  v.  Rogers,  14 
Wend.  131 ;  Code  Civil  Pro.  §  968 ;  Hudson  v.  Caryl,  44 
N.  Y.  553 ;  Powell  v.  Foster,  59  Ga.  790.)  In  the  absence 
of  evidence,  that  at  such  times  as  the  skid  was  in  position,  it 
was  unreasonably  used,  such  use  of  the  skid  does  not  consti- 
tute such  kind  of  special  damage  which  plaintiffs  must  prove 
to  sustain  the  action,  nor  does  it  entitle  plaintiffs  to  the  injunc- 
tion granted  herein.  (Welsh  v.  Wilson,  101  N.  Y.  257; 
Baxter  v.  Tump.  Co.,  22  Vt.  114.)  The  court  erred  in  allow- 
ing proof  of  special  damages  when  it  was  not  alleged  in  com- 
plaint    (Moloney  v.  Dows  15  How.  Pr.  261,  265  ;  Sqvier  v» 
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Gould,  14  Wend  159;  Kavemeyer  v.  Fuller,  60  How.  Pr- 
316,  319,  322  ;  low  v.  Archer,  12  K  Y.  282;'  SdmsY.  Lias, 
16  Abb.  Pr.  311 ;  Baldwin  v.  If.  T.  cfe  H.  If.  Co.,  4  Daly, 
-314 ;  Parsons  v.  Sutton,  66  K  Y.  96 ;  Wood  on  K  [2d  ed.] 
1007.)  A  temporary  obstruction  of  the  travel  on  the  streets 
ior  business  purposes  is  lawful.  ( Welsh  v.  Wilson,  101 
N.  Y.  254.) 

John  E.  Parsons  and  Edwin  M.  Wight  for  respondents. 
Every  unreasonable  obstruction  of  the  public  streets  is  a 
nuisance  in  law,  and  although  there  are  certain  circumstances 
which  may  mitigate  or  even  excuse  the  obstruction,  unless 
•such  circumstances  shall  be  clearly  shown  to  exist,  the  obstruc- 
tion is  a  nuisance  in  law.  (Wood  on  Nuis.  250-252,  259 ; 
Comm.  v.  Passmore,  1  S.  &  It.  219 ;  Rex  v.  Russell,  6  East, 
426 ;  Bex  v.  Jones,  3  Camp.  430 ;  Hart  v.  Mayor,  etc.,  9 
Wend.  571 ;  People  v.  Cunningham,  1  Denio,  524 ;  Knox  v. 
Mayor,  etc.,  55  Barb.  405 ;  38  How.  Pr.  67 ;  Doellner  v. 
Tynan,  id.  176 ;  People  v.  Kerr,  27  N.  Y.  188 ;  Moore 
v.  Jackson,  2  Abb.  [K  C]  211 ;  Greene  v.  N.  Y.  C.  &  IT. 
R.  R.  R.  Co.,  12  id.  124;  TutOe  v.  Brush,  50  Super. 
Ct.  464;  Bliss  v.  Johnson,  94  K  Y.  235;  HaUock  v. 
Baranski,  Daily  Keg.,  Aug.  9, 1884 ;  Tiff  amy  v.  U.  S.  Ilium. 
€o.,  id ;  Dams  v.  Mayor,  etc.,  14  N.  Y.  506 ;  Clifford  v. 
Dam,  81  id.  56 ;  BenOy  v.  Mayor,  etc.,  18  Abb.  [N.  C]  123 ; 
Elias  v.  Sutherland,  id.  126.)  This  being  an  action  in  equity 
in  which  no  damages  are  sought,  it  was  only  necessary  for 
plaintiffs  to  show  that  some  injury  was  suffered  by  them 
which  was  not  common  to  the  general  public ;  and  it  was  not 
necessary  to  show  the  amount  of  such  injury,  as  the  action  did 
not  depend  upon  the  amount.  It  was  only  necessary  to  show 
that  the  plaintiffs  suffered  material  injury  peculiar  to  them- 
selves. (Wood  on  Nuis.,  §§  777,  780 .  Coming  v.  Troy  I.  cfe 
If.  Factory,  100  K  Y.  191,  205 ;  Jacques  v.  Jfat.  Exhib.  Co., 
15  Abb.  [N.  C]  250 ;  People  ex  rd.  v.  Mayor;  etc.,  18  id. 
123 ;  Elias  v.  Sutherland,  id.  126 ;  PeopU  ex  rd.  Mullin  v. 
Porter,  Com'r,  etc..  Daily  Reg.,  April  15, 1887;  People  ex 
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rd.  Hearn  v.  Squire,  id.  March  12,  1885 ;  Ely  v.  GampieUy 
59  How.  Pr.  333;  O'ReMey  v.  Mayor,  etc.,  3  Bosw.  484; 
Davis  v.  Mayor,  etc.,  14  N.  Y.  506 ;  Benjamin  v.  Storr,  L.  K., 
9  C.  P.  400  ;  Doellner  v.  Tynan,  38  How.  Pr.  176.) 

Eakl,  J.  The  primary  purpose  of  streets  is  use  by  the 
public  for  travel  and  transportation,  and  the  general  rule  is. 
that  any  obstruction  of  a  street  or  encroachment  thereon 
which  interferes  with  such  use  is  a  public  nuisance.  But  there 
are  exceptions  to  the  general  rale  born  of  necessity  and  justi- 
fied by  public  convenience.  An  abutting  owner  engaged  in 
building  may  temporarily  encroach  upon  the  street  by  the 
deposit  of  building  materials.  A  tradesman  may  convey 
goods  in  the  street  to  or  from  his  adjoining  store.  A  coach 
or  omnibus  may  stop  in  the  street  to  take  up  or  set  down 
passengers,  and  the  use  of  a  street  for  public  travel  may  be 
temporarily  interfered  with  in  a  variety  of  other  ways  with- 
out the  creation  of  what  in  the  law  is  deemed  to  be  a  nuisance. 
But  all  such  interruptions  and  obstructions  of  streets  must  be 
justified  by  necessity.  It  is  not  sufficient,  however,  that  the 
obstructions  are  necessary  with  reference  to  the  business  of 
him  who  erects  and  maintains  them.  They  must  also  be 
reasonable  with  reference  to  the  rights  of  the  public  who  have 
interests  in  the  streets  which  may  not  be  sacrificed  or  disre- 
garded. Whether  an  obstruction  in  the  street  is  necessary 
and  reasonable  must  generally  be  a  question  of  fact  to  be 
determined  upon  the  evidence  relating  thereto.  A  reference 
to  a  few  cases  will  show  what  courts  have  said  upon  this  subject. 

In  Hex  v.  Russell  (6  East  420)  where  the  defendant,  a> 
wagoner,  was  indicted  for  occupying  one  side  of  a  public 
street  before  his  warehouse  for  loading  and  unloading  his 
wagons,  the  court  said  "  that  it  should  be  fully  understood 
that  the  defendant  could  not  legally  carry  on  any  part  of  his 
business  in  the  public  street  to  the  annoyance  of  the  public ; 
that  the  primary  object  of  the  street  was  for  the  free  passage 
of  the  public,  and  anything  which  impeded  that  free  pass- 
age without  necessity  was  a  nuisance;  that  if  the  nature 
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of  the  defendant's    business   were  such  as  to  require  the 
loading  and  unloading  of  many  more   of  his   wagons  than 
could  conveniently  be  contained  within  his  own  private  prem- 
ises,  he   must  either   enlarge   his  premises   or  remove    his 
business  to  some  more  convenient  spot."     In  Rex  v.  Cross 
(3  Camp.  224),  the  defendant  was  indicted  for  allowing  his 
coaches  to  remain  an  unreasonable  time  in  a*  public  street,  and 
the  court  said :  "  Every  unauthorized  obstruction  of  a  high- 
way to  the  annoyance  of  the  king's  subjects  is  a  nuisance.  The 
king's  highway  is  not  to  be  used  as  a  stable  yard     *     *    * 
A  stage  coach  may  set  down  or  take  up  passengers  in  the 
street,  this  being  necessary  for  public  convenience  ;  but  it  must 
be  done  in  a  reasonable  time,  and  private  premises  must  be  pro- 
Tided  for  the  coach  to  stand  while  waiting  between  one  journey 
^md    the    commencement    of   another."     In    Rex   v.    Jones 
(3  Camp.  230),  the  defendant,  a  lumber  merchant  in  London,  was 
indicted  for  the  obstruction  of  a  part  of  a  street  in  the  hewing 
and  sawing  of  logs,  and  the  court  said  :  "  If  an  unreasonable 
time  is  occupied  in  delivering  beer  from  a  brewer's  dray  into 
the  cellar  of  a  publican,  this  is  certainly  a  nuisance.     A  cart 
or  wagon  may  be  unloaded  at  a  gateway,  but  this  must  be 
done  with  promptness.     So  as  to  the  repairing  of  a  house,  the 
public  must  submit  to  the  inconvenience  occasioned  necessarily 
in  repairing  the  house ;  but  if  this  inconvenience  should  be 
prolonged  for  an  unreasonable  time,  the  public  have  a  right  to 
complain,  and  the  party  may  be  indicted  for  a  nuisance.     The 
rule  of  law  upon  this  subject  is  much  neglected,  and  great 
advantages  would  arise  from  a  strict,  steady  application  of  it. 
I  cannot  bring  myself  to  doubt  the  guilt  of  this  defendant. 
He  is  not  to  eke  out  the  inconvenience  of  his  own  premises  by 
taking  in  the  public  highway  with  his  lumber  yard,  and  if  the 
street  be  too  narrow  he  must  move  to  a  more  convenient  place 
for  carrying  on  his  business."     In  Commonwealth  v.  Pass- 
more  (1 S.  &  K.  217),  the  defendant,  an  auctioneer,  was  indicted 
for  a  nuisance  in  placing  goods  on  the  foot-way  and  carriage-way 
of  one  of  the  public  streets  of  the  city  and  suffering  them  to 
remain  for  the  purpose  of  being  sold  there,  so  as  to  render  the 


1887.]  Callanan  et  al.  v.  Gilman.  3(J7 

Opinion  of  the  Court,  per  Earl,  J. 

passage  less  convenient,  although  not  entirely  to  obstruct  it,  and 
the  court  said :  "  It  is  true  necessity  justifies  actions  which  would 
otherwise  be  nuisances.  It  is  true,  also,  that  this  necessity  need 
not  be  absolute ;  it  is  enough  if  it  be  reasonable.  Jso  man 
has  a  right  to  throw  wood  or  stones  into  the  street  at  his 
pleasure.  But,  inasmuch  as  fuel  is  necessary,  a  man  may 
throw  wood  into  the  street  for  the  purpose  of  having  it  carried 
to  his  house,  and  it  may  lie  there  a  reasonable  time.  So, 
because  building  is  necessary,  stones,  bricks,  lime,  sand  and 
other  materials  may  be  placed  in  the  street,  provided  it  be 
<ione  in  the  most  convenient  manner.  On  the  same  principle 
-a  merchant  may  havte  his  goods  placed  in  the  street  for  the 
purpose  of  removing  them  to  his  store  in  a  reasonable  time. 
But  he  has  no  right  to  keep  them  in  the  street  for  the  purpose 
of  selling  them  there,  because  there  is  no  necessity  for  it. 
*  *  *  I  can  easily  perceive  that  it  is  for  the  convenience 
and  the  interest  of  an  auctioneer  to  place  his  goods  in  the 
street  because  it  saves  the  expense  of  storage.  But  there  is 
no  more  necessity  in  his  case  than  in  that  of  a  private  mer- 
chant. It  is  equally  in  the  power  of  the  auctioneer  and  the 
merchant  to  procure  warehouses  and  places  of  deposit  in  pro- 
portion to  the  extent  of  their  business."  In  the  People  v. 
Cunningham  (1  Denio,  524)  the  defendants  were  indicted  for 
obstructing  one  of  the  streets  in  the  city  of  Brooklyn,  and  the 
court  said :  "  The  fact  that  the  defendants'  business  was  law- 
ful does  not  afford  them  a  justification  in  annoying  the  public 
in  transacting  it ;  it  gives  them  no  right  to  occupy  the  public 
highway  so  as  to  impede  the  free  passage  of  it  by  the  citizens 
generally.  The  obstruction  complained  of  is  not  of  the  tem- 
porary character  which  may  be  excused  within  the  necessary 
qualifications  referred  to  in  the  cases  cited,  but  results  from  a 
systematic  course  of  carrying  on  the  defendants'  business.  It 
is  said  that  this  business  cannot  be  carried  on  in  any  other 
manner  at  that  place  so  advantageously  either  to  individuals 
or  the  public.  The  answer  to  this  is  to  be  found  in  the  obser- 
vations of  the  court  in  HusselVs  Case  (above  cited).  i  They 
must  either  enlarge  their  premises  or  remove  their  business  to 
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some  more  convenient  spot.'  Private  interests  must  be  made 
subservient  to  the  general  interest  of  the  community."  In 
Wdsh  v.  Wilson  (101  N.  Y.  254),  a  case  where  the  defendant 
obstructed  a  sidewalk  in  the  city  of  New  York  with  skids  a 
few  minutes  while  he  was  engaged  in  removing  two  large 
cases  of  merchandise  from  his  store  to  a  truck,  in  consequence 
of  which  the  plaintiff  claimed  to  have  been  injured  while  pas- 
sing through  the  street,  we  said:  "The  defendant  had  the 
right  to  place  the  skids  across  the  sidewalk  temporarily  for 
the  purpose  of  removing  the  cases  of  merchandise.  Every 
one  doing  business  along  a  street  in  a  populous  city  must  have 
such  a  right  to  be  exercised  in  a  reasonable  manner  so  as 
not  to  unnecessarily  encumber  and  obstruct  the  sidewalk." 
In  Mathews  v.  Kelsey  (58  Me.  56),  the  court  said :  "  As  an 
incident  to  this  right  of  transit,  the  public  have  a  right  to  load 
and  unload  such  vehicles  (in  the  street  or  from  the  street)  as 
they  find  it  convenient  to  use.  But  in  this  respect  each  indi- 
vidual is  restrained  by  the  rights  of  others.  He  must  do  his 
work  in  such  careful  and  prudent  manner  as  not  to  interfere 
unreasonbly  with  the  convenience  of  others." 

Now  what  are  the  facts  of  this  case?  Both  the  plaintiffs 
and  the  defendant  were  extensive  retail  and  wholesale  grocers 
having  stores  near  to  each  other  on  the  south  side  of  Vesey 
street  in  the  city  of  New  York;  and  a  large  portion  of  the 
plaintiffs'  customers,  in  order  to  reach  their  store,  were  obliged 
to  pass  upon  the  sidewalk  in  front  of  the  defendant's  store. 
Goods  were  taken  to  and  from  the  defendant's  store  by  means 
of  trucks  loaded  in  the  street.  The  trucks  were  placed  in  the 
street  adjoining  the  sidewalk  and  then  a  bridge  made  of  two 
skids  planked  over  so  as  to  make  a  plank  way  three  feet  wide 
and  fifteen  feet  long,  with  side  pieces  three  and  one-half  inches 
high,  was  placed  over  the  sidewalk  with  one  end  resting  upon 
the  stoop  of  the  defendant's  store  and  the  other  end  upon  a 
wooden  horse  outside  of  the  sidewalk  near  the  truck  to  be 
loaded.  This  bridge  was  elevated  above  the  sidewalk  at  the 
inner  end  about  twelve  inches  and  at  the  outer  end  about 
twenty  inches,  thus  entirely  obstructing  the  sidewalk,  and 
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goods  were  conveyed  over  this  bridge  to  and  from  the  store 
Persons  wishing  to  pass  upon  the  sidewalk  in  front  of  the 
store,  when  the  bridge  was  in  place,  were  obliged  to  step  upon 
the  stoop  and  go  around  that  end  of  the  bridge.  The  bridge 
was  usually  removed  when  not  in  use ;  but  there  was  uncon- 
tradicted evidence  that  it  was  sometimes  permitted  to  remain 
in  position,  when  not  in  use,  for  ten  or  fifteen  minutes,  and 
that  it  sometimes  remained  in  position  when  in  use  one  hour, 
one  hour  and  a  half  and  sometimes  even  two  hours ;  and  the 
court  found  that  the  bridge  thus  remained  in  position  across 
the  sidewalk  from  four  to  five  hours  each  business  day  between 
the  hours  of  nine  o'clock  a.  m.,  and  five  p.  m.,  and  that  it 
obstructed  the  sidewalk  the  greater  part  of  every  business 
day.  Such  an  extensive  and  continuous  use  of  the  sidewalk 
cannot  be  justified.  It  was  a  practical  appropriation  by  the 
defendant  of  the  sidewalk  in  front  of  his  store  to  his  private 
use  in  disregard  of  the  public  convenience.  Even  if  in  some 
sense  such  use  was  necessary  to  the  convenient  and  profitable 
transaction  of  his  business,  and  if  the  obstruction  of  the  side- 
walk was  no  more  and  even  less  than  it  would  be  by  any  other 
method  of  doing  the  business,  these  circumstances  do  not 
justify  the  obstruction.  If  the  defendant  cannot  transact  his 
extensive  business  at  that  place  without  thus  encroaching 
upon,  obstructing  and  almost  appropriating  the  sidewalk 
during  the  business  hours  of  the  day,  he  must  either  remove 
his  business  to  some  other  place  or  enlarge  his  premises  60  as 
to  accommodate  it.  It  was  incumbent  upon  the  defendant  to 
show,  not  only  that  the  use  he  made  of  the  sidewalk  was  neces- 
sary in  his  business,  but  also  that  it  was  reasonable  in  reference 
to  the  public  convenience.  That  it  was  unreasonable  is  too 
clear  for  dispute.  He  might  use  the  bridge  to  load  or  unload 
a  single  truck,  and  this  he  could  do  at  intervals  during  the 
day,  at  no  one  time  obstructing  the  street  for  any  considerable 
length  of  time.  But  there  is  no  authority  and  no  rule  of  law 
which  would  warrant  such  an  obstruction  daily  for  hours,  or 
even  one  hour  continuously.  The  defendant  was,  therefore, 
guilty  of  a  public  nuisance. 
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But  the  defendant  claims  that  the  plaintiffs  did  not  allege 
in  their  complaint  nor  prove  such  special  damage  as  entitled 
them  to  maintain  this  action.  It  is  the  undoubted  law  that 
the  plaintiffs  could  not  maintain  this  action  without  alleging 
and  proving  that  they  sustained  special  damage  from  the 
nuisance,  different  from  that  sustained  by  the  general  public ; 
in  other  words,  that  the  damage  they  sustained  was  not  com- 
mon to  all  the  public  living  or  doing  business  in  Vesey  street 
and  having  occasion  to  use  the  same. 

The  plaintiffs  did  not  demand  any  damages  in  their  com- 
plaint, and  none  were  awarded  to  them  by  the  judgment. 
They  simply  demanded  an  injunction  restraining  the  nuisance, 
and  such  was  the  judgment  given  to  them.  The  complaint 
sufficiently  alleges  the  special  damages.  It  sets  forth  the 
location  of  the  stores  of  the  parties  on  the  same  side  of 
the  street,  near  to  each  other,  the  character  of  the  bridge, 
which,  when  in  use  by  the  defendant,  was  only  thirty-five  feet 
from  plaintiffs'  store,  and  the  manner  and  extent  of  the 
obstruction  upon  the  sidewalk.  From  these  facts  alone,  as 
they  are  fully  set  forth,  it  clearly  appears  that  the  plaintiffs 
suffered  damage  from  the  nuisance,  which  was  not  common 
to  other  persons  having  occasion  to  use  the  street.  But  the 
complaint  goes  still  further,  and  distinctly  alleges  that  the 
obstruction  prevents  "the  plaintiffs  and  their  employes  or 
patrons  and  all  persons  from  passing  along  said  sidewalk  to 
and  from  Church  street,  and  to  and  from  plaintiffs'  said  store, 
to  the  detriment  and  great  injury  of  plaintiffs  and  their  said 
business ; "  that  the  obstruction  had  been  maintained  for  more 
than  six  months  prior  to  the  commencement  of  the  action,  on 
an  average  of  five  hours  each  day  during  the  business  hours 
of  the  day,  "  to  the  great  and  irreparable  injury  of  the  plaint- 
iffs." While  the  complaint  is  not  very  definite  as  to  the 
particular  damage  suffered  by  the  plaintiffs  and  the  extent 
thereof,  there  is  enough  to  show  that  they  suffered  some  special 
damage ;  and  if  the  defendant  was  not  satisfied  with  the  com- 
plaint in  these  respects,  he  should  have  moved  to  make  it 
more  definite,  or  for  a  bill  of  particulars.     The  defendant 
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laving  taken  issue  upon  the  complaint,  and  gone  to  trial,  it 
must  be  held  sufficient  to  warrant  the  proof  given. 

The  facts  proved  and  found  show  special  damage  from  the 
nuisance  to  the  plaintiffs.  There  was  some  proof  that  some 
custom  was  turned  from  the  plaintiffs'  store  on  account  of  the 
obstruction,  and  that  pedestrians  were  turned  to  the  north  side 
of  the  street  before  reaching  plaintiffs'  store.  That  the  plaint- 
iffs suffered  some  special  damage  not  common  to  persons 
merely  using  the  street  for  passage  is  too  obvious  for  reason- 
Able  dispute.  Direct  proof  of  the  damage  was  not  needed. 
All  the  circumstances  show  it. 

It  is  further  objected,  on  the  part  of  the  defendant,  that 
some  of  the  material  findings  of  fact  made  by  the  trial  judge 
were  not  upheld  by  any  evidence.  A  careful  scrutiny  of  the 
-evidence  fails  to  satisfy  us  that  this  objection  is  well  founded. 
On  the  contrary,  the  undisputed  evidence  showed  the  nuisance, 
the  special  damage  and  the  right  of  the  plaintiffs  to  a  judgment 
restraining  such  nuisance.  The  evidence  of  the  defendant 
was  directed  mainly  to  show  that  the  bridge  was  necessary  in 
his  business ;  that  skids  and  other  similar  appliances  were  in 
common  use  by  merchants  in  the  city,  and  that  he  left  a  pass- 
age-way for  pedestrians  on  and  over  his  stoop.  The  alleged 
necessity,  as  we  have  shown,  furnished  the  defendant  no 
justification  for  the  nuisance,  and  it  may  be  conceded  that 
similar  appliances  are  quite  common  in  New  York.  It  is  not 
{he  nature  of  this  appliance  that  furnishes  the  basis  of  our 
judgment,  but  its  unreasonable  use.  The  defendant  could 
not  justify  his  unreasonable  obstruction  of  the  sidewalk  by 
showing  that  he  allowed  pedestrians  to  pass  around  or  through 
his  store  or  over  his  elevated  stoop  between  moving  barrels 
and  packages.  The  stoop  is  no  part  of  the  sidewalk,  and  the 
defendant  could  not  appropriate  that  to  his  private  use  and 
substitute  his  stoop  for  the  public  convenience.  While  tem- 
porarily obstructing  the  sidewalk,  he  should  give  pedestrians 
{he  best  passage  he  can  over  his  stoop.  But  this  should  be  a 
temporary,  not  a  permanent  shift.     He  cannot  justify  the 
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obstruction  of  the  sidewalk  for  hours  because  he  gives  the 
public  a  less  convenient  passage  over  his  stoop. 

The  trial  judge  refused  to  make  any  findings  upon  certain 
questions  of  fact  submitted  to  him,  and  this  is  now  complained 
of  as  error.  It  is  the  duty  of  the  trial  judge  to  find  upon 
every  material  question  of  fact  submitted  to  him  and  involved 
in  the  evidence.  But  his  refusal  to  do  so  will  not  be  an  error 
fatal  to  his  judgment  if  the  findings  asked  were  not  material 
to  the  decision  of  the  case,  or  would  not  be  beneficial  to  the 
party  asking  them.  Among  the  findings  thus  submitted  on 
the  part  of  the  defendant  were  the  following :  "  That  the 
defendant  uses  the  place  complained  of  at  a  time  and  in  a 
manner  that  is  reasonable  under  all  the  circumstances ; "  "  that 
the  use  of  the  sidewalk  by  the  defendant  does  not  unreason- 
ably  abridge  or  obstruct  the  passage  of  pedestrians."  The 
judge  should  properly  have  found  upon  these  questions ;  but 
upon  the  undisputed  evidence  he  should  have  found  against 
the  defendant,  and,  therefore,  he  has  suffered  no  harm  from 
the  neglect  or  refusal  to  find.  The  facts  proved  by  uncon- 
tradicted evidence,  and  found,  showed  that  the  obstruction 
was  unreasonable.  If  the  trial  judge  had  responded  to  these 
findings  in  favor  of  the  defendant,  and  had  yet  rendered 
judgment  against  him,  the  judgment  would  still  have  been 
based  upon  sufficient  facts  and  could  not  have  been  disturbed. 
The  opinion  and  conclusion  of  the  trial  judge,  notwithstand- 
ing the  other  facts  found,  that  the  obstruction  caused  by  the 
defendant  was  not  unreasonable,  would  not  have  been  controll- 
ing and  wonld  not  have  sustained  a  judgment  in  favor  of  the 
defendant.  Such  a  judgment  would  have  been  against  the 
evidence. 

But  the  judgment  rendered  is  too  broad  and  general  in  its 
terms.  It  is  as  follows :  "  That  plaintiffs  are  entitled  to  an 
injunction  perpetually  restraining  the  defendant,  his  agents, 
servants  or  employes,  from  obstructing  the  southerly  sidewalk 
of  Vesey  street,  in  front  of  the  premises  Nos.  35  and  37  Vesey 
street,  by  any  plank-way  or  bridge  or  other  like  obstruction, 
elevated  above  the  sidewalk,  and  reaching  from  said  store,  or 
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from  the  stoop  in  front  of  said  store  to  the  roadway  of  said 
Vesey  street,  or  from  hindering  or  preventing  the  plaintiffs  or 
their  employes,  servants  and  customers  from  having  the  free 
and  unobstructed  use  of  and  passage  along  the  sidewalk  of  said 
Vesey  street  in  front  of  said  premises,  Nos.  35  and  37  Vesey 
street,  by  any  like  obstruction."  The  judgment  entirely  pre- 
vents the  defendant  from  using  the  bridge  or  other  like 
obstruction.  We  find  nothing  in  the  evidence  which  justifies 
this.  We  cannot  perceive  that  the  bridge  is  in  any  material 
degree  a  greater  obstruction  than  skids  would  be  if  similarly 
used.  The  judgment  should  be  so  modified  as  to  read  as  fol- 
lows: "It  is  ordered  and  adjudged  that  the  defendant,  his 
agents,  servants  and  employes  refrain  from  unnecessarily  or 
unreasonably  obstructing  the  southerly  sidewalk  of  Vesey 
street  in  front  of  the  premises  Nos.  35  and  37  Vesey  street,  by 
any  plank-way  or  bridge  or  other  like  obstruction  elevated 
above  the  sidewalk  and  reaching  from  said  premises  or  from 
the  stoop  in  front  of  the  same  to  the  roadway  of  said  Vesey 
street,  or  from  unnecessarily  or  unreasonably  hindering  or 
preventing  the  plaintiffs  or  their  employes,  servants  and 
customers  from  having  the  convenient  use  of  and  passage 
along  the  sidewalk  of  said  Vesey  street  in  front  of  said  premises 
Nob.  35  and  37  Vesey  street,  by  any  like  obstruction ;  and  it 
is  further  adjudged  that  the  plaintiffs  recover  of  the  defendant 
$164.20  costs  of  this  action ; "  and,  as  so  modified,  it  should 
be  affirmed,  without  costs  to  either  party  in  this  court. 

It  is  difficult  to  frame  the  judgment  by  the  use  of  general 
language  so  as  to  protect  and  secure  the  rights  of  the  parties. 
But  the  rules  we  have  laid  down  in  this  opinion  will  probably 
be  found  sufficient  as  a  guide  if  it  should  be  necessary  to 
enforce  the  judgment  as  modified,  and  therefrom  the  meaning 
and  scope  of  the  important  words  "  unnecessarily "  and 
"  unreasonably  "  may,  with  sufficient  accuracy,  be  ascertained. 

All  concur. 

Judgment  accordingly. 
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U7  «H9    Joseph  H.  Bushby,  Respondent,  v.  The  New  York,  Lakr 
Eeie  and  Western  Railboad  Company,  Appellant. 

The  duty  owing  by  a  master  to  his  servant  to  furnish,  with  reasonable  care, 
proper  and  adequate  machinery  or  other  appliances  for  his  work,  may  not 
be  evaded  by  a  delegation  thereof  to  another.  Whoever  does  an  act 
required  by  the  rule  by  appointment  or  permission  of  the  master 
represents  him,  and  the  act  is  his  act. 

Defendant  delivered  to  one  L.  at  a  station  on  its  road,  a  platform  car 
with  knowledge  that  it  was  to  be  used  in  the  transportation  of  lumber 
over  its  road.  Upon  the  sides  of  the  platform  of  the  car  were  iron 
sockets  for  stakes  or  standards,  which  were  necessary  in  order  to 
load  the  car.  Stakes  were  not  furnished,  it  being  the  practice  of 
defendant  to  furnish  lumber  cars  without  stakes,  which  were  supplied 
by  the  shippers.  L.  put  a  stake  in  each  of  the  sockets  and  loaded  the 
car  with  lumber  under  the  direction  of  defendant's  station  agent.  The 
car  was  attached  to  a  freight  train,  upon  which  plaintiff  was  employed 
as  a  brakeman.  In  going  around  a  curve,  at  a  high  rate  of  speed,  one 
of  the  stakes  broke,  the  lumber  and  plaintiff,  who  was  upon  it  at  the  time 
in  the  discharge  of  his  duty,  were  thrown  off,  and  plaintiff  was  injured. 
In  an  action  to  recover  damages  for  the  injury,  it  appeared  that  the  stake 
was  made  of  soft,  poor  wood,  and  was  decayed,  spongy  and  unsound, 
which  was  apparent  on  inspection.  It  did  not  appear  that  defendant  had 
made  any  rules  or  directions  as  to  the  inspection  of  such  cars,  and  the 
station  agent  had  simply  general  directions  to  see  that  everything  was  in 
order  and  to  correct  anything  he  saw  out  of  the  way;  if  the  conductor 
or  brakeman  saw  a  defect  they  were  to  report  it  to  the  station  agent. 
Held,  that  the  stakes  were  necessary  appliances  forming  part  of  the  car, 
and  defendant  was  chargeable  with  negligence  in  failing  to  exercise 
proper  care  that  suitable  and  proper  ones  were  furnished;  also,  that 
defendant's  practice  or  custom  was  no  defense,  as  it  merely  showed  it  had 
chosen  to  delegate  to  shippers  a  duty  it  should  have  performed  itself;  and 
that,  therefore,  defendant  was  liable. 

(Argued  October  20,  1887;  decided  November  29,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  the  first  Tuesday 
of  June,  1885,  granting  a  motion  for  a  new  trial.  (Reported 
below,  37  Hun,  104.) 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence. 

The  facts  are  sufficiently  stated  in  the  opinion. 
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E.  C.  Sprague  for  appellant.  Assuming  that  the  stake  in 
question  was  a  machine  or  apparatus  within  the  meaning  of 
the  said  role,  if  there  was  any  negligence  either  of  the  shipper 
of  the  lumber,  or  on  the  part  of  the  co-employes  of  the  plain- 
tiff, this  action  cannot  be  maintained  for  such  negligence. 
The  servants  of  the  defendants,  who  were  engaged  in  loading 
apd  inspecting  this  lumber,  were  co-employes  of  the  plaintifl 
within  the  rule  exempting  the  defendant  from  liability  for 
their  negligence.  {Brown  v.  B.  B.  Co.,  29  Alb.  Law  Jour. 
473 ;  Bead  v.  HT.  Y  C.  B.  B.  Co.,  70  K  Y.  171, 175 ;  Slater 
v.  Jewett,  85  id.  61 ;  Crispin  v.  Babbitt,  $1  id.  516 ;  Murphy  v. 
B.  B.  Co.,  88  id.  146 ;  Smith  v.  Pott,  46  Mich.  258 ;  Gibson 
v.  B.  Co.,  22  Hun,  289 ;  Seomlle  v.  Erie  B.  Co.,  3  N.  Y, 
W.  Dig.  114;  Mackin  v.  B.  B.  Co.,  135  Mass.  210;  Sewver 
v.  B.  B.  Co.,  14  Gray,  466 ;  Hodgkinv.  B. B.  Co.,  119 Mass. 
419 ;  Brick  -.  B.  B.  Co.,  98  N.  Y.  211 ;  Powers  v.  B.  B.  Co., 
id.  274.) 

A.  Hodden  for  respondent.  It  was  the  duty  of  the  defend 
ant  to  furnish  for  the  use  of  the  plaintiff,  its  employe,  neces- 
sary suitable  and  safe  machinery  and  appliances  for  the 
business  in  which  he  was  engaged,  and  in  this  case  a  car,  not 
only  fitted  with  necessary  appliances,  such  as  wheels,  brakes, 
etc.,  but  with  safe,  suitable  and  proper  stakes,  for  the  purpose 
of  holding  the  load  of  timber,  then  being  transported,  in  its 
place  upon  the  car ;  and  a  failure  to  do  so  would  render  the 
defendant  liable  to  damages  for  such  negligence.  (ElUs  v. 
¥.  Y.,  L.  E.  <&  W.  B.  Co.,  95  N.  Y.  546,  547 ;  Flike  v.  B. 
&  A.  B.  B.  Co.,  53  id.  553;  Lcmning  v.  JV.  Y.  C.&  H.  B. 
B.  B.  Co.,  49  id.  532 ;  Sheehan  v.  N.  Y,  L.  E  &  W.  B. 
Co.,  91  id.  334;  Gottlieb  v.  N.  Y,  L.  E  <&  W.  B.  Co.,  29 
Hun,  638 ;  Kavn  v.  Smith,  80  N.  Y.  458 ;  Mcmn  v.  Pres., 
etc.,  D.  (&  H.  C.  Co.,  91  id.  496 ;  Aid  v.  Pres..  etc.,  D.  <& 
H.  C  Co.,  103  id.  581.)  It  being  the  duty  of  the  defendant 
to  furnish  the  stakes  as  a  necessary  part  of  the  equipment  of 
the  car,  the  act  of  furnishing  them  was  that  of  the  defendant, 
whoever  did  it  was  acting  in  the  place  of  the  defendant,  and 


376  Btohby  v.  N.  Y.,  L.  K  A  W  R  R  Co.  [Nor., 


the  defendant  is  liable  in  damages  for  the  negligent  acts 
of  snch  person.  (FUke  v.  B.  dk  A.  B.  B.  Co.,  53  N.  Y. 
553;  Kane  v.  Smith,  80  id  459;  89  id  379;  Cane  v.  D., 
L.  dk  W.  B.  B.  Co.,  81  id.  208.)  It  was  for  the  jury  to  say 
whether  the  defendant  knew,  or  ought  to  have  known  of  the 
defect  in  the  stake,  and  whether  the  defendant  had  discharged 
its  duty  to  the  plaintiff  in  that  respect  (Creed  v.  Hartsmap, 
29  K  Y.  591,  595;  Starrs  v.  Utica,  17  id  104>  107.)  The 
defendant  had  control  as  to  the  manner  of  performing  the 
work,  which  furnishes  ground  for  holding  it  liable  for 
the  negligence  of  the  party  doing  it  (Parks  v.  M.  dk  A.  of 
New  York,  8  MT.  Y.  222,  227;  Kain  v.  Smith,  80  id  474; 
Boss  v.  B.  dk  A.  B.  B.  Co.,  58  id  220.)  Lewis,  the  party 
who  staked  up  the  car,  was  in  no  sense  a  co-employe  of  the 
plaintiff.  His  «ct  was  that  of  the  defendant,  and  if  the  negli- 
gence of  the  defendant  contributed  to  the  injury,  it  is  liable, 
notwithstanding  the  co-employes  of  the  plaintiff  may  have 
been  negligent  in  regard  to  the  same  matter.  (Ellis  v.  ilT.  Y., 
L.  K  dk  W.  B.  Co.,  95  N.  Y.  540.)  Humphrey  was,  in 
that  respect,  acting  in  the  place  of  the  defendant,  and  not  as  a 
co-employe  of  the  plaintiff ;  and  it  should  have  been  left  to  the 
jury  to  say  whether  he  was  negligent  in  allowing  this  car  to  be 
put  in  the  train,  loaded  and  staked  in  the  manner  it  was,  with 
those  defective  white-wood  stakes.  (Durkin  v.  Sharp,  88 
N.  Y.  225,  228 ;  Fuller  v.  Jewett,  80  id.  46 ;  Kain  v.  Smith, 
id.  468 ;  Mann  v.  Pres.,  etc.,  91  id  495 ;  Abel  v.  Pres.,  etc., 
103  id  581 ;  McCatt  v.  Wetherby,  21  W.  D.  530.)  The 
plaintiff  had  a  right  to  assume  that  the  defendant  had  exer- 
cised reasonable  care  in  providing,  loading,  equipping  and 
furnishing  cars  with  suitable  and  necessary  appliances  for 
putting  them  in  the  train  so  as  to  expose  him  to  no  unusual 
and  unnecessary  hazard  or  danger  in  the  performance  of  his 
duty.  (Connelly  v.  Poffli&n,  41  Barb.  366;  41  N.  Y.  619; 
Ellis  v.  N.  Y.,  L.  E.  dk  W.  B.  Co.,  95  K  Y.  548;  Kain  v. 
Smith,  89  id  375.)  It  should  have  been  submitted  to  the 
jury  whether  the  defendant  was  negligent  in  not  having  made 
and  promulgated  rules  in  respect  to  the  inspection  of  the  cars 
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that  were  to  transport  the  lumber,  the  loading  of  the  same, 
and  the  furnishing  of  stakes  and  other  appliances.  (Boss  v. 
B.  &  A.  JR.  B.  Co.,  58  Ml  Y.  221 ;  Dana  v.  N.  T.  C.  dk  H. 
JR.  B.  B.  Co.,  92  id  639 ;  Abel  v.  Pre*t.,  etc.,  103  id.  581.) 

Danfobth,  J.  The  defendant,  with  knowledge  that  it  was 
to  be  used  for  the  carriage  of  lumber  over  its  tracks  and  by 
its  servants,  delivered  at  its  station  in  Webster,  to  one  Lewis, 
a  platform  car.  To  the  sills  of  this  car  on  each  side  six  per- 
manent loops  or  iron  pockets  were  securely  bolted.  These 
were  purposed  and  intended  for  the  reception  of  stakes  or 
standards  in  order  that  so  equipped,  the  car  would  be  adapted 
for  carrying  a  loose  load  such  as  lumber  or  the  like.  The 
stakes  were  not  furnished  with  the  car.  Lewis  had  never 
before  loaded  a'  car.  On  this  occasion  he  put  a  stake  in  each 
of  four  pockets  on  either  side  of  the  car  and  piled  on  and 
arranged  the  lumber  under  the  direction  of  the  defendant's 
.station  agent,  who  regulated  the  length  of  the  stakes.  The 
car  was  then  added  to  a  freight  train  on  which  the  plaintiff 
was  employed  as  brakeman,  and  in  the  performance  of  his 
duty  he  was  necessarily  upon  the  car  while  the  train  was 
going  around  a  curve  at  a  high  rate  of  speed.  At  that 
moment  one  of  the  stakes  broke  and  by  reason  thereof,  he, 
without  fault  on  his  part,  was  thrown  with  the  lumber  upon 
the  track  and  by  the  fall  severely  injured.  Upon  examina- 
tion it  was  found  that  the  stake  in  question  was  made  "  of 
very  poor  white  wood,  brash,  brittle  wood  and  partially 
decayed."  "  The  outside  was  spongy  like  a  cork  where  it  had 
been  shaved  off  with  an  axe."  "  It  was  a  dead  stick  and  had 
lost  its  strength  and  was  punky."  "  It  had  broken  off  almost 
even  with  the  top  of  the  stake  hole."  It  did  not  appear  that 
the  defendant  had  made  any  rules  or  directions  as  to  the 
inspection  of  such  cars,  or  that  any  agent  of  the  company 
except  as  above  mentioned  superintended  the  putting  in  of 
the  stakes.  .The  station  master  testified  that  he  had  "no 
printed  instructions  in  regard  to  loading  the  cars,  or  anything 
on  that  subject,"  or  in  regard  to  seeing  how  the  stakes  were, 
Siokels  —Vol.  LXII.       48 
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but  only  generally  that  he  wanted  to  see  that  everything  was 
in  order;  he  had  no  special  instructions.  The  defendant, 
however,  relies  upon  its  "  system."  That  was  to  let  the  shipper 
load  and  stake,  and  as  to  inspection,  the  evidence  relied  upon 
in  its  behalf  only  tends  to  show  that  if,  in  the  general  per- 
formance of  the  duties  of  their  employment,  the  station  agent 
found  anything  out  of  the  way,  he  should  correct  it,  or  if  the 
conductor  or  brakeman  saw  a  defect,  he  should  report  it  to 
the  station  master.  No  special  duty  was  imposed  on  either 
in  regard  to  inspection,  nor  direction  given  as  to  its  manner. 
Care  in  all  matters  was  enjoined  upon  them  as  a  part  of  a. 
servant's  duty  to  his  employer ;  nothing  more. 

The  defendant  moved  for  a  nonsuit  upon  the  grounds  that 
"  no  cause  of  action  has  been  established  by  the  evidence." 
"  That  no  negligence  on  the  part  of  the  defendant  has  been 
established  by  the  evidence  such  as  would  sustain  the  action." 
"  That  whatever  negligence  may  have  been  shown,  if  any,  in 
this  case  is  the  negligence  of  co-employes  of  the  defendant  for 
which  the  defendant  is  not  responsible."  "  That  the  plaintiff's 
own  negligence  contributed  to  his  injury  in  such  a  way  as  to 
defeat  his  right  of  action."  The  plaintiff  asked  to  go  to  the  jury 
upon  the  questions :  (1.)  Whether  the  company  should  not 
have  made  and  promulgated  rules  in  respect  to  the  inspection 
of  the  cars  that  were  to  transport  the  lumber  in  regard  to  the 
stakes.  (2.)  Whether  the  company  exercised  due  care  in 
furnishing  safe  and  suitable  machinery,  means  and  appliances 
for  the  running  of  this  car.  (3.)  Whether  the  defendant  was 
guilty  of  any  negligence  which  contributed  to  the  injury  sus- 
tained by  the  plaintiff.  (4.)  Whether  the  plaintiff  himself 
was  guilty  of  any  fault  or  negligence  on  his  part  which  con- 
tributed to  the  injury.  The  court  expressed  the  opinion  that, 
whether  the  plaintiff  was  guilty  of  any  negligence  which  con- 
tributed to  the  injury,  would  be  a  question  for  the  jury  if  the 
case  were  submitted  to  them,  but  refused  to  submit  any  ques- 
tion to  the  jury  and  granted  the  motion  for  a  nonsuit,  and  the 
plaintiff's  counsel  excepted.  The  exceptions  were  ordered  to 
be  heard  at  the  General  Term  in  thq  first  instance.    That 
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court  was  of  opinion  that  the  case  was  one  for  a  jury  and 
directed  a  new  trial.  Against  that  decision  the  defendant 
appeals  and  makes  the  following  points : 

First.  That  "  the  stakes  were  not  appliances  or  machinery 
within  the  rule  which  requires  a  master  to  furnish  with  reason- 
able care,  proper  and  adequate  machinery  or  other  appliances 
for  the  proposed  work,"  but  on  the  contrary  the  defendant  says 
they  "  were  appliances  furnished  and  employed  by  the  shipper  in 
loading  the  car  with  lumber  to  be  transported  by  the  defendant." 

Personal  negligence  is  the  gist  of  the  action,  and  the 
duties  referred  to  in  the  rule  cited  are  those  of  the  master 
and  he  cannot  evade  the  responsibilities  incident  thereto  by 
delegation  of  them  to  another.  Whoever  does  the  act  by 
his  appointment  or  permission,  represents,  and,  as  to  that  act,, 
is  the  master.  To  hold  otherwise  would  exempt  a  corporation 
from  all  liability,  and  we  must  at  the  outset  determine  to  which 
of  the  acts  the  one  complained  of  belongs.  Did  the  stakes 
form  a  part  of  the  car,  or  were  they  an  incident  to  the  load  ? 
It  was  proven  that  the  transportation  of  lumber  was  a  con- 
siderable part  of  defendant's  business.  We  may  take  notice 
of  the  fact  that  such  freight  is  common  to  all  railways.  It  is 
in  evidence  also  that  the  stakes  were  necessary  and  usual  in 
preparing  for  such  a  load.  The  car  actually  furnished  indicated 
by  the  iron  sockets  where  such  stakes  should  be  placed  and 
were  arranged  and  prepared  for  them.  Had  the  car  when 
sent  to  the  shipper  been  equipped  with  stakes  and  60  ready  for 
use,  I  suppose  no  one  would  doubt  that  for  any  accident  arising 
from  the  unfit  material  of  which  they  were  made,  or  from 
imperfect  construction,  the  owner  would  be  liable.  If.  the 
iron  socket  had  broken  from  a  known  defect  in  the  iron,  or 
from  a  known  imperfect  connection  with  the  car,  and  the 
plaintiff  from  that  cause  received  the  injury  from  which  he 
now  suffers,  or  if  the  sill  of  the  car  to  which  the  socket  was 
fastened,  had  given  way  by  reason  of  inherent  weakness,  the 
result  would  be  the  same.  This  consequence  follows  because 
experience  has  shown  that  owing  to  the  rapid  speed  at  which 
the  train  travels  and#the  violent  shocks  to  which  a  car  is  some* 
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times  exposed,  every  part  of  it  must  be  made  of  great  strength. 
This  rule  should  apply  to  any  appliance  which  is  made  part  of 
the  structure,  and  it  can  make  no  difference  that*  it  may  be  for 
an  occasion  rather  than  constant  use.  The  question  relates  to 
the  condition  of  the  car  when  placed  in  the  hands  of  the 
servant,  and  its  delivery  to  him  raises  for  his  benefit  the 
implication  that  the  employer  has  used  suitable  care  and  fore- 
sight in  adopting  it  as  an  instrument  or  means  to  carry  on  its 
business.  Upon  this  he  might  rely  as  an  assurance  not  tmly 
that  the  body  of  the  car  and  its  running  gear  were  safe,  but 
that  the  needed  requirement  for  the  reception  of  the  load 
placed  upon  it  was  also  fit  for  the  purpose.  The  platform 
and  the  stakes  constituted  the  bottom  and  the  sides  of  the  car 
and  one  was  as  much  a  part  of  it  as  the  other. 

Moreover,  it  was  the  duty  of  the  defendant  by  virtue  of 
the  statute  which  created  it  and  made  it  in  many  ways  as  the 
price  of  its  existence,  a  public  servant,  not  only  to  "  take " 
the  freight  offered,  and  regulate  "  the  time  and  manner  "  in 
which  it  should  be  transported,  but  also  furnish  sufficient 
accommodation  for  its  transportation  as  well  as  for  the  trans- 
portation of  passengers,  and  anticipating  the  variety  of  cars 
which  that  duty  would  require,  the  statute  names  not  only 
passenger  cars,  baggage  cars,  freight  cars,  and  merchandise 
-care,  but  also  "  lumber  cars,"  eo  nomini  (§  38,  act  of  1850, 
Chap.  140),  and  even  points  out  the  place  they  shall  occupy  in 
the  making  up  of  certain  trains.  This  provision  is  also  incor- 
porated into  the  Penal  Code  (§  422).  The  stakes  pertained  to 
the  "manner"  and  were  part  of  the  accommodations  fur- 
nished for  transportation  of  the  lumber  —  they  were  not 
part  of  the  load,  nor  appurtenant  thereto.  They  belonged  to 
the  car  as  a  "  lumber  car."  With  stakes  the  car  in  question 
was  fitted  to  carry  lumber  and  was  a  lumber  car ;  without 
stakes  it  was  not.  Of  course  the  stakes  served  to  secure  or 
keep  the  load  upon  the  car,  but  that  would  be  through  the 
construction  of  the  car,  and  not  through  any  application  of 
the  stakes  to  the  load.  The  platform  of  the  car  prevented 
the  lumber  from  falling  through ;  the  stakes  of  the  car  were 


1887.]  Bushbt  v.  N.  Y.,  L.  E.  A  W.  R.  R.  Co.  381 

Opinion  of  the  Court,  per  Danforth,  J. 

designed  to  prevent  it  from  falling  off.  The  stakes  were  not 
a  temporary  expedient,  as  a  rope  binding  the  load  or  a  block 
at  the  wheels  of  a  carriage.  To  remove  a  load  so  bound  the 
rope  must  be  taken  away,  and  if  another  load  is  put  on  it 
must  be  rebound,  and  so  with  the  block.  But  the  stakes,  like 
the  bottom  or  platform  of  the  car,  remain  after  the  load  is- 
removed  and  the  car,  without  alteration,  remains  ready  to 
receive  another  load.  The  duty,  therefore,  was  upon  the 
master  to  fit  or  prepare  the  car  for  the  use  to  which  it  was 
consigned,  and  no  encouragement  should  be  given  to  an  omis- 
sion to  perform  that  duty,  or  to  negligence  or  failure  in  any 
degree  in  respect  to  it.  On  the  contrary,  a  just  public  policy, 
as  well  as  that  of  the  statute,  requires  a  court  to  hold  a  rail- 
road company  to  a  strict  observance  of  its  obligation. 

Second.  The  next  proposition  of  the  defendant  is,  that  "  it 
is  not  necessary  in  this  case  to  decide  whether  the  stakes  in 
question  were  or  were  not  appliances  or  machinery  within  the 
meaning  of  the  rule  invoked  by  the  Supreme  Court  at  General 
Term  "  (and  to  which  I  have  above  referred)  "  for  the  reason 
that  the  system  under  which  they  were  furnished,  inspected 
and  employed  was  perfectly  well  known  to  the  plaintiff,  and 
he  took  the  risks  of  the  consequences  of  that  system." 

There  was  no  system  as  to  this  matter.  If  the  evidence 
shows  that  such  practices  had  obtained  before,  it  merely  shows 
that  the  defendant  chose  to  delegate  a  duty  to  the  shipper 
which  the  corporation  should  have  performed.  It  is  equally 
responsible  for  his  negligence ;  his  negligence  is  its  negligence. 
{Durhm  v.  Sharp,  88  K  Y.  225.) 

Third.  But  the  defendant  says :  "  Assuming  that  the  stake 
in  question  was  a  machine  or  apparatus  within  the  meaning 
of  the  said  rule,  if  there  was  any  negligence  in  respect  thereto 
it  was  the  negligence  either  of  the  shipper  of  the  lumber,  or 
on  the  part  of  the  co-employes  of  the  plaintiff,  and  this  action 
cannot  be  maintained  for  such  negligence." 

If  I  am  right  in  the  views  already  expressed,  the  negligence 
was  corporate  negligence,  in  the  performance  of  a  duty  which 
it  could  delegate  only  .at  its  own  peril. 
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The  points  of  the  appellant  state  that,  by  the  system 
employed,  the  loading  was  to  be  done  by  the  shipper.  It  is 
unnecessary  to  say  what  the  defendant's  case  would  be  if  the 
defect  complained  of  had  been  in  that  act.  It  was  not.  It 
was  in  preparing  the  car  to  receive  and  hold  the  load.  The 
load  might  have  been  removed  altogether  without  remedying 
the  defect,  or  mathematically  adjusted  in  its  bearings  without 
preventing  the  consequences  for  which  compensation  is  now 
asked.     The  defect  was  in  the  car  as  a  "  lumber  car." 

Fourth.  So  far  as  the  remaining  point  made  against  the 
judgment  denies  negligence  in  respect  to  the  quality  of  the 
stakes,  it  is  sufficient  to  refer  to  the  evidence  above  recited, 
and  to  which  there  was  no  answer  or  contradiction,  to  show 
that  wood  was  used  in  their  formation,  which  in  its  best  con- 
dition was  soft  and  feeble,  and  which,  in  fact,  was  unsound 
and  decayed,  and  this  was  obvious  to  any  one  upon  inspection. 
But  it  is  also  said  that,  "  under  the  system  adopted,  the  only 
possible  negligence  for  which  the  defendant  could  be  respon- . 
sible  was  in  the  inspection ;  and  it  is  submitted  that  the  jury 
should  not  have  been  permitted  to  find  negligence  in  inspec- 
tion as  an  affirmative  fact  upon  the  uncorroborated  statement 
of  ,the  witness  Eygabroat." 

This  witness  was  an  employe  of  the  defendant  and  on  its 
train.  He  saw  the  accident,  the  timber  falling  from  the 
train,  and  the  plaintiff  falling  with  it.  The  train  was  stopped, 
the  plaintiff  picked  up  and  the  stake  examined.  He  says 
"  I  observed  that  one  of  the  stakes  was  broken.  It  was  of 
very  poor  white  wood,  brash,  brittle  wood,  and  partially 
decayed.  It  was  broken  off  about  even  with  the  top  of  the 
stake  hole.  *  *  *  The  end  that  was  broken  off  looked  to 
me  like  a  stake  that  had  been  cut  out  of  a  dead  tree,  and  it 
looked  as  if  it  was  dozy  and  partially  decayed.  The  outside 
of  it  was  spongy  and  like  a  cork  where  it  had  been  shaved  off 
with  an  axe."  There  is  other  evidence  to  the  same  effect 
coming  from  the  defendant's  employes  called  by  the  plaintiff, 
as  well  as  other  persons,  and  no  witness  called  by  the  defendant, 
nor  contradiction  of  plaintiff's  witnesses  at  any  point.    There 
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was  a  large  amount  of  testimony  for  the  jury.  There  were 
no  rules  of  the  company  requiring  inspection,  nor  was  there 
any  but  casual  inspection  given  by  the  station  agent,  according 
to  his  custom,  of  the  stakes  and  load,  and  by  others  to  see  if 
the  load  was  rightly  placed.  As  to  these  persons  the  question 
would  not  be  whether  they  believed  the  stake  sound,  but 
whether  they  were  justified  in  so  believing.  But  the  mam 
question  was  whether  the  corporation,  by  any  of  its  agents, 
failed  to  exercise  due  care  to  prevent  injury  to  the  plaintiff 
from  defects  in  the  car  furnished  for  his  use.  The  rule  as  to 
its  duty  was  again  formulated  in  Abd  v.  President,  etc., 
Delaware  and  Hudson  Cam,al  Compamy  (103  N.  T.  581) 
where  the  court  said,  in  substance,  that  "the  law  imposes 
upon  a  railroad  company  the  duty  to  its  employes  of  diligence 
and  care,  not  only  in  furnishing  proper  and  reasonably  safe 
appliances  and  machinery,  and  skillful  and  careful  co-employes, 
but  also  of  making  and  promulgating  rules,  which,  if  faithfully 
observed  will  give  reasonable  protection  to  the  employes." 

Under  each  branch  of  this  rule,  then,  there  was  a  question 
for  the  jury  in  this  case,  and  the  General  Term  committed  no 
-error  in  reversing  the  decision  of  the  trial  judge  and  granting 
a  new  trial.  As  the  appeal  of  the  defendant  has  prevented 
that  the  order  of  the  General  Term  should  be  affirmed,  and  in 
pursuance  of  the  stipulation  which  made  the  appeal  possible, 
the  plaintiff  must  have  judgment  absolute  in  his  favor. 

The  order  appealed  from  is  therefore  affirmed,  and  judg- 
ment absolute  ordered  for  the  plaintiff,  with  costs  in  all  courts. 

All  concur. 

Ordered  affirmed,  and  judgment  accordingly. 
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A.  owned  a  lot  of  land,  upon  which  was  a  spring  of  water;  he  gave  to  B.f 
the  owner  of  an  adjoining  lot,  in  consideration  of  a  small  annual  rent,  a 
parol  license,  revocable  at  his  pleasure,  to  lay  a  pipe  underground  from 
the  spring  to  conduct  the  water  therefrom  to  the  house  of  the  latter.  B. 
laid  the  pipe  to  his  house  where  it  discharged  into  an  open  tub. 
C.  owned  a  lot,  separated  about  fourteen  rods  from  that  of  A.,  the  lot 
of  B.  intervening.  With  the  consent  of  A.  and  B.,  C.  laid  a  pipe  from  his 
house  to  the  tub  on  the  premises  of  B.  and  thus  took  the  surplus  water 
therefrom  for  the  use  of  his  house.  A.  thereafter  purchased  C.'s  lot,  and 
his  tenant,  by  his  direction,  connected  the  two  pipes  at  the  tub,  which 
was  thereafter  supplied  by  a  branch  pipe.  A.  sold  and  conveyed  the  C. 
lot  "  with  the  appurtenances  thereto  belonging; "  the  deed  making  no 
mention  of  the  spring  or  of  the  water  therefrom.  Through  various  mesne 
conveyances,  containing  similar  descriptions,  plaintiff  acquired  title 
to  said  lot.  A.  continued  to  own  the  lot  upon  which  was  the  spring 
until  his  death;  his  executors  thereafter  sold  and  conveyed  the  same  to 
defendant  by  deed,  describing  it  by  metes  and  bounds,  and  containing  no 
reservation  or  mention  of  any  right  in  any  other  person  to  the  spring  or 
the  water  from  the  spring.  Defendant,  after  the  conveyance  to  her,  dis- 
connected the  pipe  from  the  spring.  In  an  action  to  restrain  such  inter- 
ference with  the  flow  of  water  through  the  pipe  and  to  enforce  plaintiff's 
alleged  right  to  a  supply  of  water  from  the  spring,  it  appeared  that,  when 
defendant  was  negotiating  for  the  purchase,  R.,  who  then  owned  plaintiff's 
lot,  informed  defendant  that  no  person,  other  than  the  executors,  owned 
any  right  in  or  to  the  waters  of  the  spring  or  to  take  water  therefrom, 
and  she  relied  on  such  statement  in  making  the  purchase.  The  trial 
court  found  that  the  water  from  the  spring  was  necessary  for  the  use  and 
enjoyment  of  plaintiff's  premises,  and  with  it  they  were  of  much  more 
value  than  without,  but  that  the  premises  could  have  been  supplied  with 
water  by  means  of  a  well  on  the  premises;  defendant  offered  to  show  on  the 
trial  that  such  a  well  could  have  been  dug  at  a  small  cost.  Hdd,  that 
the  action  was  not  maintainable;  that  the  right  to  the  use  of  the  water  did 
not  pass  as  an  appurtenance  under  the  deed  from  A.  of  the  plaintiff's  lot; 
and  that  there  was  no  implied  easement  giving  such  a  right. 

By  the  word  "  appurtenance  "  nothing  passes  except  such  incorporeal  ease- 
ments,  rights  or  privileges  as  are  strictly  necessary  and  essential  to  the 
proper  enjoyment  of  the  estate  granted;  a  mere  convenience  is  not 
sufficient  to  create  such  a  right  or  easement. 

Lampman  v.  Milks  (21  N.  Y.  505);  Ourtiss  v.  Ayrandt  (47  N.  Y.  78) 
distinguished. 

Boot  v.  Wadhcm*  (35  Hun,  57)  reversed. 
(Argued  October  20,  1887,  decided  November  29,  1887.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  13,  1885,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.     (Reported  below,  35  Hun,  57.) 

This  action  was  brought  to  restrain  the  defendant  from 
removing  or  interfering  with  a  pipe  which  formerly  conducted 
water  from  a  spring  on  defendant's  premises,  across  an  inter- 
vening lot  to  the  premises  of  plaintiff,  and  from  in  any  manner 
interfering  with  the  flow  of  water  through  said  pipe. 

The  material  facts  are  stated  in  the  opinion. 

George  W.  Pay  for  appellant.  The  conveyance  by  Andrew 
Bradbury  to  Martin  M.  Rowley  did  not  create  or  grant  any 
right  or  easement  in  the  spring,  or  in  the  waters  of  the  same, 
or  for  a  supply  of  plaintiff's  premises  with  water  from 
the  said  spring.  {Greene  v.  Collins,  86  K  T.  246 ;  20  Hun, 
474;  Adam*  v.  Conover,  87  N.  T.  422;  Brace  v.  Yale,  4 
Allen,  393 ;  Philbrick  v.  Moing,  97  Mass.  133 ;  3  Willard  on 
R.  Prop.  514,  §  4;  Washb.  Easements  and  Serv.  52;  id.  41, 
§  21 ;  Wiseman  v.  Zucksinger  84  N.  Y.  31 ;  Cronkhite  v» 
Cronkhite,  94  id.  323 ;  King  v.  Mayor,  etc.,  102  id.  171.) 
Such  a  right,  or  easement,  cannot  be  created,  or  granted  by 
implication,  unless  the  right  claimed  to  be  granted  or  conveyed 
as  appurtenant  exists  in  fact  as  a  matter  of  legal  right.  {Greene 
v.  Collins,  86  N.  Y.  246,  252 ;  Adams  v.  Conover,  87  id.  422 ; 
King  v.  Mayor,  etc.,  102  id.  176;  Willard  on  R.  E.  514; 
§  4 ;  Parsons  v.  Johnson,  68  N.  Y.  68.)  A  parol  license  is 
not  the  subject  of  a  grant  nor  can  it  be  an  appurtenant  to 
land.  It  is  not  an  easement  in  land,  nor  can  it  ripen  into 
an  easement.  (2  Wash.  R.  Prop.  303;  Wiseman  v.  Luck- 
singer,  84  N.  Y.  31 ;  Cronkhite  v.  Cronkhite,  94  id.  323 ; 
3R.  S.  [5th  ed.]  2195,  §  140;  Greene  v.  CoUins,  86  1ST.  Y. 
246.)  This  parol  license  to  lay  pipe,  etc.,  given  by  the  inter- 
vening owner,  was  not  an  easement ;  nor  was  the  parol  license 
given  by  Bradbury.  (  Wiseman  v.  Lacksvnger,  84  N.  Y.  31 ; 
Cronkhite  v.  Cronkhite,  94  id.  323.)  A  parol  license  is  not 
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assignable.     (  Wolf  v.  Frost,  4  Sandf .  Ch.  72 ;  Mumford  v. 

Whitney,  15  Wend.  380 ;  In  re  Coburn,  1  Cow.  568  ;  Washb. 
Easements  and  Serv.  [2d  ed.]  6.)  Any  conveyance  by  Brad- 
bury of  the  license  and  privilege  lie  enjoyed  revoked  it  ipso 
facto.  (Jackson  v.  Babcbck,  4  Johns.  419;  Huntington  v. 
Asher,  96  N.  Y.  612;  Washb.  Easements  and  Serv.  [2d  ed.] 
«,  7;  Sddenv.  D.<&  II.  C.  Co.,  29  KY.  634;  3  Kent's  Com. 
452;  Greene  v.  Collins,  86  N.  Y.  246;  Adams  v.  Conover, 
.87  id.  422 ;  Wiseman  v.  Zucksmger,  84  id.  31 ;  Oronkhite  v. 
Cronkhite,  94  id.  323.)  These  conveyances  by  these  interven- 
ing owners  operated  to  revoke  the  licenses  given,  and  each 
license  disappeared  by  the  conveyance  by  the  grantor  respec- 
tively. (  Winne  v.  Ulster  County  Savings  Inst.,  37  Hun,  349.) 
An  easement  is  a  permanent  interest  in  another's  land,  with  a 
right  to  enter  at  all  times  and  enjoy  it  (3  Kent,  452; 
Huntington  v.  Asher,  96  N.  Y.  612.)  No  easement  by  implica- 
tion was  created  therein.  (Bracer.  Yale,  86  Mass.  [4  Allen], 
:393;  PhiXbrick  v.  Ewing,  97  Mass.  133;  Ferrin  v. 
Garfield,  37  Vt.   312;  Green  v.    Collins,  86  K   Y.   253; 

Voorhees  v.  Burchard,  55  id.  98.)  An  easement  by  implica- 
tion arises  only  "when  the  owner  of  an  entire  tenement 
iSeparates  the  same,  or  where  the  owner  of  two  or  more  adja- 
cent tenements  conveys  one  with  a  continuous  apparent  ease- 
ment running  through  the  whole."  (Parsons  v.  Johnson,  68 
N.  Y.  68;  Wharton's  Law  Lexicon;  title  "easements"; 
2  Washb.  on  R.  Prop.  317 ;  Bouvier's  L.  Diet.  515 ;  Lamp- 
man  v.  Milks,  21  N.  Y.  505 ;  Butterworth  v.  Crawford,  46 
id.  349,  352 ;  Nicholas  v.  Chamberlain,  Cro.  Jac.  121 ; 
Simons  v.  Cloonan,  47  N.  Y.  3 ;  81  id.  557 ;  Bobbins  v. 
Barnes,  Hob.  731.)  Bradbury's  attempt  to  convey  or  transfer 
•such  a  license  revoked  it.  (Jackson  v.  Bdbcoek,  4  John. 
419;  Huntington  v.  Asher,  96  K  Y.  612;  Cronkhite 
v.  Cronkhite,  94  id.  323;  Wiseman  v.  Zucksmger,  84  id. 
:81;  3  Kent's  Com.  [12th  ed.]  453;  Wolf  v.  Frost,  4  Sandf. 
Ch.  72 ;  Mumford  v.  Whitney,  15  Wend.  380 ;  In  re  Cdburn, 
1  Cow.  568.)  The  easement  claimed  by  implication  must  be 
open  and  apparent.    (Butterworth  v.  Crawford,  46  N.  Y.  349.) 
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Still  it  does  not  pass  unless  it  exists  as  matter  of  legal  right. 
{Butterworth  v.  Crawford,  46  N.  Y.  349.)  Rowley's  knowl- 
edge when  he  took  his  deed,  that  his  grantor  did  not  own  the 
right  to  supply  the  premises  with  water  in  any  way  or  manner ; 
that  he  did  not  own  the  right  to  carry  or  conduct  the  water 
over,  through  or  across  the  intervening  premises  in  any  way 
or  manner  and  that  he  did  not  own  the  pipes  or  any  right  to 
lay  or  continue  them,  defeats  the  implication  of  a  grant  or  con- 
veyance of  any  such  right  or  easement  (Simons  v.  Cloonan, 
47  N.  Y.  3;  2  Lansing,  346;  Curtiss  v.  Ayrault,  47  N.  Y. 
73;  Moak's  Underhill  on  Torts,  431,  432.)  The  plaintiff  is 
estopped  from  asserting  any  easement  or  right  in  the  spring  or 
in  the  waters  thereof.  (Be  Hergues  v.  Marti,  85  N.  Yf  609 ; 
Oreque  v.  Sears,  17  Hun,  123 ;  Blair  v.  Wait,  69  K  Y.  133 ; 
Nioott  v.  Burke,  45  Super.  Ct  129 ;  Wendell  v.  Van  liensse- 
laer,  1  John.  Ch.  344 ;  Storrs  v.  Barber,  6  id.  166  ;  TUton  v. 
Nelson,  27  Barb.  595.)  The  defendant  is  not  estopped  from 
asserting  that  a  water  right  as  claimed,  or  any  water  right, 
does  not  exist ;  that  plaintiff  owns  no  interest  in  the  spring  or 
its  waters,  or  to  be  supplied  with  water  from  the  spring  through 
the  pipes  in  question.  (Butterworth  v.  Crawford,  46  N.  Y. 
352.)  The  easement  claimed  not  being  necessary  for  the 
enjoyment  of  the  plaintiff's  premises,  the  broad  doctrine  of 
easement  by  implication  will  not  then  be  applied.  (Green  v. 
Collins,  86  K  Y.  253 ;  Tabor  v.  Bradley,  18  id.  112 ;  John- 
son v.  Jordan,  2  Mete.  237 ;  Ogden  v.  Jennings,  62  N.  Y. 
526,  531 ;  Griffiths  v.  Morrison,  36  Hun,  337.) 

Albert  F.  Gladding  for  respondent.  Where  the  owner  of 
an  estate  conveys  a  portion  thereof,  or  the  owner  of  two  estates 
conveys  one  of  them,  the  purchaser  takes  it  with  all  the  inci- 
dents and  appurtenances  which,  at  the  time,  appear  to  belong 
to  it  as  between  it  and  the  portion  retained.  (Simons  v. 
Cloonan,  81  N.  Y.  557;  Lampnvom  v.  Milks,  21  id.  505; 
Outerbridge  v.  Phelps,  58  How.  Pr.  77;  Green  v.  Collins, 
86  K  Y.  246 ;  Adams  v.  Conner,  87  id.  422 ;  Esek  Cowen's 
criticism  of  last  two  cases,  25  Alb.  L.  J.  279 ;  26  id.  224-245.) 
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The  fact  that  the  plaintiffs  and  defendant's  premises  were  sepa- 
rated by  intervening  lands  at  the  time  of  Bradbury's  conveyance 
to  plaintiffs  grantor  does  not  change  the  effect  of  that  con- 
veyance, in  creating  and  passing  the  easement  and  right  to  the 
water  as  it  was  then  being  used,  in  favor  of  the  plaintiffs 
premises  as  the  dominant  tenement,  and  against  Bradbury's 
remaining  estate  (now  defendant's)  as  the  servient  tenement 
(Phtibrick  v.  Ewing,  97  Mass.  133 ;  Farmer  v.  TJJciah  Water 
Co.,  36  Cal.  11*;  Leonardo.  Leonard,  84  Mass. 543 ;  Seymour 
v.  Lewis,  13  K  J.  Eq  239 ;  Baker  v.  Beasey,  74  Me.  472; 
Gilbert  v.  Pettier,  38  Barb.  488 ;  38  N.  T.  165 ;  Browner  v. 
Jones,  23  Barb.  153 ;  Dyer  v.  Sanford,  50  Mass.  395,  405 ; 
Leonard  v.  Leonard,  89  id.  277 ;  Elliott  v.  SaUu,  14  Ohio, 
10 ;  French  v.  Morris,  101  Mass.  68 ;  Owen  v.  Fields,  102  id. 
90 ;  Lattimer  v.  Lattimer,  72  N.  Y.  174 ;  Trustees,  etc.  v. 
Lynch,  70  id.  440;  Bloowfield  v.  Ketchum,  25  Hun,  218; 
Hamti  v.  Griffith,  40  How.  Pr.  305 ;  Greene  v.  1ST.  T.  C  & 
H.  R.  R.  R.  Co.,  65  id.  154;  Foster  v.  Buffalo,  64  id.  127; 
Washb.  on  Easm.  12, 13,  75, 96 ;  Curtiss  v.  AyrauU,  47  N.  T. 
73 ;  Hills  v.  Miller,  3  Paige,  254 ;  2  Washb.  on  K.  Prop. 
316,  317  ;  Roberts  v.  Roberts,  55  K  Y.  275 ;  Flint  v.  Bacon, 
13  Hun,  454.)  All  easements  must  be  created  by  grant 
(Goddard  on  Easement's,  4,  23,  80,  83.)  It  is  no  objection  to 
the  enforcement  of  a  contract  by  one  party  against  another, 
that  some  third  person  stands  in  a  situation  to  prevent  (if  he 
pleases  to  interfere),  the  one  party  from  realizing  the  benefits 
of  his  contract.  (Green  v.  Collins,  86  N.  Y.  250;  Leonard 
v.  Leonard,  84  Mass.  543 ;  Huttemier  v.  Albro,  18  N.  Y. 
48.)  An  easement  created  by  reservation  in  favor  of  the 
grantor  is  upheld  as  a  grant  of  the  same  from  the  grantee,  and 
may  be  created  independent  of  the  ownership  of  any  estate  to 
which  it  was  appurtenant,  or  with  which  it  was  to  be  used  and 
in  favor  of  the  grantor,  his  heirs  and  assigns.  (Washb.  on 
Easmts.  11,  12 ;  Goddard  on  Easmts.  100 ;  Goodrich  v.  Bur- 
bank,  94  Mass.  459.)  When  Bradbury  conveyed  his  lower  estate 
to  plaintiffs  grantor,  he  had  the  power  to  convey  by  express 
words,  appropriate  words  therefor  in  the  deed,  the  right  to  the 
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waters  of  this  spring  as  they  were  then  being  openly  and  visibly 
used  by  the  lower  tenement.  {Trustees  v.  Lynch,  70  N.  Y.  440  ; 
Bloomjield  v.  Ketchum,  25  Hun,  218.)  If  he  had  the  power 
to  convey  this  easement,  then  he  did  convey  it,  it  being  at  the 
time  an  apparent  appurtenant,  in  actual  use  and  necessary  to 
the  full  enjoyment  of  the  estate  conveyed.  {PhUbrick  v. 
Ewing,  97  Mass*  133.)  When  Bradbury  conveyed  his  lower 
estate  to  plaintiffs  grantor,  he  not  only  had  the  power  to  con- 
vey the  right  to  the  water  from  the  spring  from  his  remaining 
land,  but  that  right  was  an  apparent  easement  attached  to  the 
premises  conveyed,  and  practically  annexed  thereto  by  the 
continuous  pipe  from  the  spring  to  the  dwelling.  (Goddard  on 
Easm.  87,  88 ;  Washb.  on  Easm.  75-79 ;  Jackson  v.  Stevens, 
16  Johns.  110 ;  Jackson  v.  Bull,  1  Johns.  Cas.  90  ;  Jackson 
v.  Wheeler ,  10  Johns.  164 ;  Jackson  v.  Demont,  9  id.  55 ; 
Trustees  v.  Lynch,  70  N.  T.  450.)  Bradbury  and  his  grantee, 
the  defendant,  are  estopped  from  claiming  that  he  had  no 
right  to  convey  the  water  across  the  intervening  lands. 
{Leonard  v.  Leonard,  84  N.  T.  543 ;  Greene  v.  Collins,  86 
Mass.  246 ;  Buttemeir  v.  ATJbro,  18  N.  Y.  48 ;  McCarty  v. 
Leggett,  3  Hill.  134 ;  Abbott  v.  Allen,  14  Johns.  248 ;  Green- 
ley  v.  Wilcox,  2  id.  1 ;  Bamilton  v.  Wilson,  4  id.  72 ;  Sin- 
clair v.  Jackson,  8  Cow.,  553;  Jackson  v.  Bull,  1  Johns. 
Cas.  90;  Jackson  v.  Stevens,  16  John.  110  ;  Dezell  v.  Odell, 
3  Hill,  215.)  The  defendant  is  estopped  by  her  conduct  from 
claiming,  as  against  the  plaintiff,  that  the  right  to  the  water 
from  this  spring  did  not  belong  to  the  plaintiffs  premises  at 
the  time  the  plaintiff  purchased  and  received  her  conveyance, 
as  an  easement  attached  thereto,  and  which  would  pass  by  a 
conveyance  of  the  same.  {McNeil  v.  Tenth  Nat.  Bk.,  46 
N.  Y.  325.)  The  plaintiff  and  her  grantors  had  acquired  the 
right  by  prescription  to  conduct  the  water  across  the  inter- 
vening lands  for  the  use  of  her  premises.  {Nichols  v.  Went- 
worth,  100  K  Y.  455  ;  Murchie  v.  Gates  [Me.  Sup.  Ct.],  34 
Alb.  L.  J.  130;  Leonard  v.  Leonard,  84  Mass.  543.)  The 
prior  owners  of  plaintiffs  premises  having  been  granted  the 
privilege  and  license  by  the  owners  of  the  intervening  prem- 
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ises  to  lay  the  pipe  from  plaintiffs  dwelling  to  the  dwelling 
upon  the  intervening  premises,  and  having  expended  money 
on  patting  in  such  pipe  and  the  fixtures  connected  there- 
with upon  plaintiff's  premises,  constituting  improvements 
of  a  permanent  character,  such  license  became  irre- 
vocable in-  favor  of  plaintiff's  premises  and  attached  to 
the  same.    (P.  Gas  Co.  v.  Git.  Gas.    Co.,  89  K  Y.,  493; 

Wiseman  v.  Lucksvnger,  84  id.  31-34 ;  Washb.  on  K,  8,  23, 
24,  379,  389 ;  Wickersham  v.  Orr,  9  la.  253 ;  Snowdon  v. 

WUass,  19  Ind.  10 ;  Winter  v.  Brockwdl,  8  East,  208.) 
Bradbury  having  originally  consented  that  Rowley  might  take 
the  water  from  his  spring  by  making  the  connection  of 
the  pipes  upon  the  intervening  premises,  he  cannot  revoke 
such  license.  (Washb.  on  E.,  652,  653 ;  Curtiss  v.  No&nan, 
92  Mass.  406.)  The  plaintiff  is  not  estopped  from  asserting 
her  right  to  the  water  from  the  spring  by  anything  that 
Rowley  may  have  said  to  the  defendant's  husband  before  her 
purchase.  (Maguire  v.  Sdden,  100  N".  Y.  612 ;  Andrews  v. 
jEtna  Ins  Co.,  85  id.  334,  335 ;  Jewett  v.  Miller,  10  id.  402 ; 
Chaut.  Bk.  v.  White,  6  id.  236,  249 ;  Winegar  v.  Fwder,  82 
id.  315;  Moloney  v.  BTorcm,  12  Abb.  Pr.  [K  S.]  289; 
McCuUoch  v.  Wellington,  21  Hun,  5 ;  Babeock  v.  Utter,  1 
Abb.  Ct.  App.  Dec.  28;  Spencer  v.  Carr,  45  K  Y.  406; 
Lefever  v.  Lefever,  30  id.  27;  Grant  v.  Va.  C.  &  I  Co.,  3 
Otto,  335 ;  Brewster  v.  Striker,  2  N.  Y.  19.)  A  party  setting 
up  an  equitable  estoppel  is  himself  bound  to  the  exercise  of 
good  faith,  and  must  act  promptly  in  the  exercise  of  the  rights 
he  claims  under  it,  or  the  estoppel  will  be  deemed  to  have 
been  waived  and  the  matter  set  at  large.  {Andrews  v.  JEtma 
Ins.  Co.,  85  N.  Y.  343 ;  Bigelow  on  Estop.  293.)  It  is  not 
necessary  that  an  apparent  easement,  which  is  created  by  a 
grantor  upon  the  conveyance  of  the  dominant  estate,  should 
be  one  of  absolute  necessity ;  it  is  sufficient  if  full  enjoyment 
cannot  be  liad  without  it,  (Simons  v.  Cloonan,  81  N.  Y. 
557.)  Plaintiff's  grant  could  not  be  contradicted  or  limited 
in  its  legal  effect  by  parol  statements  made  to  some  previous 
owner  of  her  premises.  (Greene  v.  Collins,  S6  N.  Y.  246, 
254-  Mott  v.  Palmer,  1  id.  564,  574.) 
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Pecxham,  J.  This  is  an  appeal  by  the  defendant  from  a 
judgment  of  the  General  Term  affirming  a  judgment  in  favor 
of  the  plaintiff  entered  upon  the  decision  of  the  trial  judge  at 
circuit  without  a  jury. 

Among  the  facts  found  are  the  following :  On  the  10th  of 
March,  1865,  one  Bradbury  took  a  conveyance  of  the  premises 
now  occupied  by  the  plaintiff,  and  in  June,  1870,  he  conveyed 
those  premises  to  one  Rowley,  who,  in  February,  1883,  con- 
veyed them  to  the  plaintiff.  Bradbury  had  also  been  the 
owner  and  in  possession  of  the  premises  now  occupied  by  the 
defendant  for  thirty  years  prior  to  April  5,  1882,  at  which 
time  he  died,  and  on  the  3d  of  July,  1882,  the  defendant  took 
title  to  these  premises  from  the  executors  of  Bradbury  who 
had  power  to  sell.  Thus,  from  1865  to  1870,  Bradbury  was 
the  owner  both  of  the  premises  occupied  by  the  plaintiff  and 
of  those  occupied  by  the  defendant.  In  1860  one  Aldrich 
Windsor  conveyed  to  one  Beebe  a  strip  of  land  situated 
between  the  two  above-mentioned  lots,  and  such  intervening 
strip  was,  at  all  points  between  the  other  two  lots,  at  least 
fourteen  rods  wide.  So  that  at  the  time  when  Bradbury  was 
the  owner  of  the  premises  now  owned  by  the  plaintiff  and 
defendant,  respectively,  those  lands  were,  and  at  all  times  for 
the  past  thirty  years  had  been,  entirely  disconnected  and  sepa- 
rated from  each  other  by  this  intervening  lot.  In  December, 
1861,  Beebe  conveyed  the  intervening  lot  to  one  Trask,  who, 
in  1868,  conveyed  it  to  one  Clark,  who,  in  1870,  conveyed  it 
to  one  Boot,  who  has  since  that  time  been  and  now  is  the 
owner  thereof. 

The  title,  it  will  be  observed,  to  the  plaintiff's  and  defendant's 
premises,  respectively,  came  to  Bradbury  from  entirely  different 
sources,  and  while  Bradbury  parted  with  the  title  to  the 
premises  now  owned  and  occupied  by  the  plaintiff  in  June, 
1870,  he  continued  to  hold  and  own  the  premises  now  occu- 
pied by  the  defendant  up  to  the  time  of  his  death,  in  1882. 
The  premises  owned  and  occupied  by  the  plaintiff  are  described 
in  the  various  conveyances  through  which  she  claims  title,  by 
metes  and  bounds,  "  with  the  appurtenances  thereto  belong- 


392  Root  v.  Wadhams.  [Nov., 

Opinion  of  the  Court,  per  Pbckbam,  J. 

ing ; "  and  no  conveyance  makes  any  mention  of  any  farther 
or  greater  rights,  "  or  of  any  water  rights,  spring,  or  the  right 
to  take  water  from  any  spring,  or  from  the  spring  hereinafter 
mentioned."  The  title  of  the  defendant  was  from  the  executors 
of  Bradbury,  and  by  a  good  and  sufficient  deed  describing  the 
lands  and  premises  by  metes  and  bounds,  and  containing  no 
limitation  or  reservation  whatever,  "  nor  any  mention  of  any 
right  in  any  other  person  to  any  spring  or  to  the  water  from 
the  same,  in  whole  or  in  part,  or  to  the  use  of  the  same, 
which  might  be  on  the  said  premises.'' 

On  the  premises  owned  and  occupied  by  the  defendant, 
there  is,  and  has  been  for  many  years,  a  living  spring  of  water, 
and  come  time,  about  1860  or  1861,  while  Beebe  was  the 
owner  and  in  possession  of  the  intervening  premises,  fourteen 
rods  wide,  as  above  mentioned,  he  was  desirious  of  obtaining 
a  supply  of  water  from  the  spring  situated  on  the  defendant's 
land,  then  owned  by  Bradbury,  and  for  that  purpose  he 
applied  to  Bradbury  to  purchase  from  him  the  right  to  lay  a 
pipe  under  the  ground  from  the  spring  to  Bcebe's  house, 
upon  the  intervening  land,  and  to  take  the  water  from  the 
spring  through  the  same.  Bradbury  refused  to  sell  or  convey 
to  him  any  such  right,  or  any  right  to  lay  a  pipe  or  take  water 
from  the  spring,  but  he  gave  Beebe  a  parol  license  to  lay  a 
pipe  from  the  spring  to  his  house,  and  conduct  the  water 
thereto,  at  the  same  time  informing  Beebe  that  he  should 
make  a  small  charge  therefor  as  the  consideration  for  such 
privilege  in  the  way  of  an  annual  rent.  Under  this  license 
Beebe  put  the  pipe  from  the  spring,  under  ground,  to  his 
house,  where  it  discharged  water  into  an  open  tub,  and  where 
the  pipe  terminated.  When  the  subsequent  owners  of  the 
same  premises,  then  owned  by  Beebe,  respectively,  came  into 
the  possession  of  the  same  under  their  purchases,  Bradbury 
informed  each  of  them  that  he  should  charge  rent  for  the 
water  from  the  spring,  and  in  this  they  all  acquiesced. 

After  Beebe  put  this  pipe  down,  and  some  time  after  April, 
1860,  one  Merchant,  who  was  then  the  owner  of  the  premises 
now  occupied  by  the  plaintiff,  with  the  consent  of  Bradbury, 
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and  also  with  the  consent  of  Beebe,  the  owner  of  the  inter-  • 
vening  land,  laid  a  pipe  from  his  (Merchant's)  house  on  his 
premises,  under  ground,  to  the  tub  on  the  premises  of  Beebe, 
and  took  the  surplus  water  from  the  tub  through  the  pipe  for 
the  use  of  his  house.  His  right  to  lay  this  pipe  and  take  the 
water  also  rested  in  a  parol  license  only.  Bradbury  never 
conveyed  to  Beebe,  or  to  any  of  his  successors,  any  right  or 
privilege  to  take  the  water  from  the  spring,  or  to  lay  the  pipe 
under  the  ground,  excepting  in  the  manner  already  stated. 

In  1865,  Rowley  was  living  on  the  premises  now  owned  by 
the  plaintiff,  as  tenant  of  Bradbury,  and  with  the  knowledge 
and  by  the  direction  of  Bradbury,  he  connected  the  pipe  run- 
ning from  the  spring  to  Beebe's  house  on  the  intervening 
premises  with  the  pipe  running  from  the  house  on  the  premises 
on  which  he  was  then  living  and  made  one  continuous  line, 
a  small  branch  pipe  being  attached  to  discharge  the  water  into 
the  tub  at  the  Beebe  house.     Bradbury  did  not  own  the  pipe 
leading  from  the  spring  to  Beebe's  premises,  but  it  was  laid  and 
owned  by  Beebe.    In  June,  1870,  when  Bradbury  conveyed  the 
premises  now  owned  by  the  plaintiff  to  the  said  Rowley,  the  water 
from  the  spring  on  Bradbury's  premises  now  occupied  by  the 
defendant  was  running  through  a  pipe  and  discharging  into  a 
tub  on  the  premises  now  owned  by  the  plaintiff,  in  the  manner 
above  described,  and  the  learned  judge  in  his  findings  adds : 
M  That  it  was  necessary  for  the  use  and  enjoyment  of  such 
premises ;  and  with  such  water  running  the  plaintiff's  premises 
were  of  much  more  value  than  they  would  be  without  it." 
This  finding  as  to  the  necessity  of  the  water  for  the  use  and 
enjoyment  of  the  premises  is  limited  by  the  further  finding  in 
which  the  learned  judge  says  that  the  premises  could  have 
been  supplied  with  water  by  means  of  a  well  dug  on  the 
premises.     The  defendant  also  off ered  to  show  such  well  could 
be  dug  for  $25,  which  would  furnish  a  constant  supply  of 
good  water,  but  under  objection  the  evidence  was  excluded. 
While  Rowley  was  the  owner  of  the  premises  now  owned  by 
the  plaintiff,  he  informed  the  defendant,  who  was  about  pur- 
chasing the  premises  now  owned  by  her  from  the  executors 
Sigkbls— Vol.  LXII.       50 


394  Root  v.  Wadhams.  [Nov., 

Opinion  of  the  Court,  per  Pbcxhax,  J. 

of  Bradbury  that  no  person  other  than  the  intended  grantors 
owned  the  said  spring,  or  any  right  in  or  to  the  waters  of  the 
same,  or  the  right  to  take  water  from  it,  and  she  relied  cm 
such  statement  in  making  the  purchase.  Subsequently,  the 
defendant  disconnected  the  pipe  from  the  spring  on  her  prem- 
ises, and  this  action  was  brought  by  the  plaintiff  to  enjoin  the 
defendant  from  such  action  and  to  enforce  her  right  to  a  supply 
of  water  from  the  said  spring. 

Upon  these  facts  the  court  granted  the  injunction  and  gave 
judgment  for  the  plaintiff.  She  bases  her  right  of  action  in 
this  case  upon  two  propositions,  first,  that  the  right  to  the  use 
of  this  water  passed  to  her  by  the  deeds  from  Bradbury  to 
Rowley,  and  from  Rowley  to  her,  as  an  appurtenance  to  the 
i  premises,  and,  second,  that  under  the  circumstances  there  was 

j  an  implied  easement  consisting  of  the  right  to  take  water 

I  through  or  over  the  lands  now  owned  by  the  defendant,  so 

i  long  as  the  parties  owning  intervening  lands  did  not  object  to 

!  its  passage  across  such  lands  in  order  to  reach  the  lands  now 

owned  by  the  plaintiff. 

We  think  no  such  right  passed  by  the  several  conveyances 
to  plaintiff  and  her  grantors,  which  simply  conveyed  the  land 
by  metes  and  bounds  "with  the  appurtenances  thereunto 
belonging."  Nothing  passes  by  the  word  appurtenance  except 
such  incorporeal  easements  or  rights  or  privileges  as  are 
strictly  necessary  and  essential  to  the  proper  enjoyment  of  the 
estate  granted.  A  mere  convenience  is  not  sufficient  to  thus 
create  such  a  right  or  easement.  (See  Ogden  v.  Jennings,  62 
N.  Y.  526 ;  Green  v.  Collins,  86  id.  246 ;  Griffiths  v.  Mor- 
rison, 106  id  165.) 

Nor  do  we  think  that  under  the  circumstances  there  was 
any  implied  easement  which  passed  to  the  grantees  under  the 
deed  from  Bradbury. 

It  must  be  remembered  that  the  two  premises,  although  at 
one  time  both  owned  by  Bradbury,  were  essentially  two 
distinct  plots  of  ground,  and  the  title  to  each  vested  in  Brad- 
bury from  a  different  source.  Between  the  two  lots  of  ground 
was  this  intervening  strip  of  fourteen  rods  in  width,  substan- 
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tially  and  physically  separating  the  premises  and  making  two 
separate  and  distinct  lots.  It  must  also  be  remembered  that 
the  spring  existing  on  the  land  now  owned  by  the  defendant 
was  owned  by  Bradbury  long  anterior  to  the  time  when  he 
became  the  owner  of  the  premises  now  owned  by  the  plaintiff, 
and  that  before  that  time,  and  while  the  intervening  lot  was 
owned  by  one  Beebe,  permission  had  been  obtained  by  Beebe 
from  Bradbury  to  take  the  waters  from  the  spring  across  Brad* 
taxy's  land  to  the  lands  now  owned  and  occupied  by  Beebe, 
and  that  Bradbury  had  distinctly  refused  to  grant  him  any 
permanent  right,  having  given  him  simply  a  parol  Hcense  to 
take  it  during  his  pleasure  only,  and  in  consideration  of  a 
small  annual  rent. 

This  state  of  things  existed  at  the  time  Merchant,  who 
occupied  at  one  time  the  land  now  owned  by  the  plaintiff,  was 
permitted  to  take  the  surplus  water  from  the  intervening  lots 
and  conduct  it  to  his  own  premises ;  and  that  was  done  by  the 
mere  parol  license  of  Beebe  and  Bradbury.  The  same  state 
of  things  existed  at  the  time  Rowley  succeeded  Merchant 
as  tenant  to  Bradbury,  and  subsequently  as  Bradbury's 
grantee,  Rowley  at  all  times  understood  perfectly  well 
the  terms  upon  which  his  right  existed  to  conduct 
the  water  over  Bradbury.*s  premises  to  his  own,  and 
he  understood  that  it  rested  simply  upon  the.  parol  license 
of  Bradbury.  All  the  facts  show  conclusively  that 
Bradbury  understood  his  own  rights  in  the  premises  and  never 
intended  that  any  right  to  obtain  the  water  from  the  spring  on 
the  premises  now  occupied  by  the  defendant  should  accrue  to 
the  owners  or  occupiers  either  of  the  intervening  lot  or  of  the 
premises  now  occupied  by  the  plaintiff.  We  see  nothing 
in  the  facts  found  by  the  learned  trial  judge  which  would 
change  the  right  to  use  the  water  from  a  right  resting  simply 
in  a  parol  license,  to  an  absolute  right  based  upon  an 
easement  implied  in  agrant  of  the  premises  to  plaintiff  and  her 
grantors. 

We  do  not  think  the  case  comes  within  the  principle  of  those 
cases  cited  by  the  counsel  for  the  plaintiff,  of  which  Lamp- 
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man  v.  Milks  (21  N.  Y.  505),  and  Curtiss  v.  AyrauU  (47 
id.  73)  are  examples.  In  Zampman  v.  Milks  the  original 
owner  of  the  land  across  which  a  stream  flowed,  diverted  the 
stream  through  an  artificial  channel  so  as  to  relieve  a  portion 
of  the  land  formerly  overflowed  by  the  stream,  and  that  por- 
tion of  the  land  he  afterwards  conveyed  to  a  third  party.  The 
court  held  that  neither  he  nor  his  grantees  of  the  residue  of 
the  land  could  return,  the  stream  to  its  ancient  bed  to  the 
damage  of  the  first  grantee.  That  is  an  entirely  different  case 
from  the  one  at  bar.  The  land  which  the  owner  conveyed 
after  he  had  diverted  the  channel  of  the  stream  would  have 
become  worthless  by  being  overflowed  if  he  or  his  grantees  of 
the  remaining  portion  had  been  permitted  to  return  the  stream 
to  its  original  channel.  The  court  held  that  under  such  cir- 
cumstances the  owner  in  conveying  the  premises,  thus  relieved 
from  overflow,  charged  the  remaining  portion  of  the  premises 
with  the  servitude  of  submitting  to  the  stream  running  through 
their  lands.  In  the  course  of  the  opinion  in  that  case  the 
learned  judge  distinguished  between  those  easements  which 
are  continuous,  that  is,  self -perpetuating,  independent  of  human 
intervention,  and  those  which  are  termed  discontinuous  ease- 
ments, the  enjoyment  of  which  can  be  had  only  by  the  inter- 
ference of  man,  such  as  rights  of  way  or  a  right  to  draw  water. 
In  regard  to  such  latter  kind  of  easements,  upon  a  severance 
of  tenements  by  the  owner,  they  only  pass  which  are  absolutely 
necessary  to  the  enjoyment  of  the  property  conveyed.  In 
Curtiss  v.  Ayraidt  the  same  general  doctrine  is  held.  In  that 
case  it  appeared  that  a  marsh  had  been  drained  by  the  owner 
of  the  whole  tract  by  digging  a  ditch  which  carried  the  water 
to  other  portions  of  the  tract  where  it  made  a  permanent 
channel  in  which  the  water,  gathered  in  the  marsh,  flowed  in  a 
continuous  stream,  thus  mutually  benefiting  the  lands  drained 
and  the  lands  through  which  a  supply  of  good  water  was 
thereby  conveyed.  The  owner  of  the  property,  while  these 
reciprocal  benefits  and  burdens  were  in  existence  and  apparent, 
divided  the  tract  into  parcels  and  conveyed  the  parcels  to  dif- 
ferent grantees  who  contracted  with  reference  to  the  then  open 
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and  apparent  condition  of  the  land,  and  it  was  held  that  such 
condition  was  essential  to  the  enjoyment  of  all  the  lands,  and 
especially  to  that  portion  which,  by  the  digging  of  the  ditch, 
had  been  drained  and  made  good  available  land. 

To  the  same  effect  is  Adams  v.  Conover  (87  N.  T.  422), 
although  that  case  arose  under  an  alleged  breach  of  covenant 
of  warranty  and  of  quiet  enjoyment  contained  in  the  deed. 
It  was  contended  that  the  covenant  was  broken  because  at  the 
time  of  the  conveyance  of  the  premises,  which  consisted  of 
a  mill,  a  dam  and  a  pond  which  furnished  water  power  for  the 
mill,  they  were  in  a  certain  visible  condition  in  regard  to  the 
height  of  the  dam,  and  yet  a  right  existed  in  and  was  subse- 
quently exercised  by  a  third  party  to  compel  the  lowering  of 
such  dam,  the  effect  being  to  substantially  ruin  the  premises 
for  use  as  a  water  power,  which  was  the  sole  consideration  for 
their  purchase  and  their  chief  value.  The  court  held  that  the 
conveyance  by  metes  and  bounds,  which  included  the  dam  and 
water  power,  conveyed  the  dam  as  it  then  stood  at  its  existing 
and  apparent  height.  The  court  said  that  the  power  of  the 
water  thus  created  and  stored  was  the  essential  and  material 
element  of  value  in  the  mill  property  which  was  the  subject 
of  the  conveyance,  and,  therefore,  there  was  a  breach  of  the 
covenant  of  warranty  and  of  quiet  enjoyment  when  it  was 
shown  that  there  was  a  superior  right  in  a  third  person  to 
demand  a  reduction  of  the  height  of  the  dam  and  the  lessen- 
ing of  the  head  of  water  thereby,  and  it  was  so  determined 
because  of  the  fact  that  substantially  the  whole  value  of  the 
property  depended  upon  continuing  the  height  of  the  dam  as 
it  existed,  openly  and  apparently,  at  the  time  of  the  convey- 
ance. We  have  carefully  looked  through  the  cases  cited  in 
the  opinion  of  the  learned  justice  who  wrote  at  General 
Term,  but  we  can  find  nothing  in  them  that  militates  against 
the  views  here  expressed. 

Upon  all  the  facts  in  this  case  we  are  of  opinion  that  there 
was  nothing  but  a  mere  parol  license  proved  from  the  grantor 
of  the  defendant,  and  that  the  right  to  take  or  convey  water 
from  the  defendant's  premises  did  not  pass  to  the  plaintiff 
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by  the  use  of  the  word  appurtenance  in  any  of  the  deeds  to 
her  or  her  grantors,  nor  did  such  a  right  pass  as  an  easement 
by  implication. 

The  judgments  of  the  General  Term  and  of  the  Circuit 
should  therefore  be  reversed,  and  a  new  trial  granted,  costs  to 
abide  the  event 

All  concur. 

Judgments  reversed. 


Maby  C.  Fargis,  Appellant,  v.  William  T.  Walton  et  aL, 
Respondents. 

Plaintiff  leased  of  defendant  W.  rooms  on  the  second  floor  of  a  building  in 
the  city  of  New  York,  the  lower  story  of  which  was  occupied  as  a  store. 
W.  was  also  the  owner  of  four  adjoining  buildings,  the  lower  stories  of 
which  were  occupied  as  stores  and  the  upper  by  tenants  occupying  apart- 
ments. W.,  desiring  to  make  certain  alterations  and  improvements  in 
his  stores,  procured  the  plaintiff  and  other  tenants  occupying  rooms  over 
the  stores  under  separate  leases,  to  sign  an  instrument,  not  under  seal, 
whereby  for  an  expressed  consideration  of  one  dollar,  the  receipt  whereof 
they  acknowledged,  they  agreed  to  permit  W.  to  make  any  alterations  he 
might  "deem  necessary  to  carry  out  the  plans  and  specifications  in 
changing  the  house."  No  consideration  was,  in  fact,  paid.  In  an  action 
to  recover  damages  for  alleged  trespasses,  in  which  the  acts  complained 
of  were  claimed  by  defendants  to  have  been  done  in  the  making  of  the 
alterations  referred  to,  plaintiff  was  nonsuited.  Held,  that  the  instrument 
was  not  valid  as  an  agreement;  that  not  being  under  seal  it  was  not 
entitled  to  the  common  law  or  statutory  presumption  of  consideration, 
and  it  being  shown  there  was  no  consideration  in  fact  paid,  there  was  no 
presumption  of  an  agreement  to  pay  the  consideration  expressed;  that  in 
any  event  such  an  inference  could  only  be  drawn  by  the  jury,  not  by 
the  court;  that  considering  the  instrument  as  a  license,  it  was  not  conclu- 
sive and  binding  against  plaintiff  as  evidence,  but  could  be  explained, 
varied  or  contradicted  by  oral  evidence,  and  could  be  revoked  before  it 
was  acted  upon ;  and  evidence  having  been  given  by  plaintiff  that  the 
license  actually  given  and  intended  to  be  given  related  only  to  certain 
alterations  which  were  completed  before  the  commission  of  the  trespasses 
complained  of,  also,  that  the  license  was  revoked  before  acted  upon,  the 
ruling  was  error. 

Oakley  v.  Boorman  (21  Wend.  588);  Child*  v.  Barnum  (11  Barb.  14) 
distinguished. 
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Where  it  is  shown  that  the  consideration  expressed  in  an  in;  i 
under  seal,  was  not  actually  given  or  promised,  and  a  party  . 
was  some  other  consideration,  it  is  incumbent  upon  him  to  t    i 

It  seems  that  courts  are  quite  disinclined,  by  the  application    : 
relating  to  estoppel  in  pais,  to  give  to  mere  licenses,  based  ' 
sideration,  the  force  and  effect  of  absolute  agreements,  and  t 
be  quite  peculiar  and  exceptional  which  will  authorize 
proceed  under  his  license  after  its  revocation. 

Fargis  v.  Walton  (19  J.  &  S.  82)  reversed. 

(Argued  October  21,  1887:  decided  November  29,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  tl 
Court  of  the  city  of  New  York,  entered  upon  an  c  i 
the  first  Monday  of  December,  1884,  which  affirm  i 
ment  in  favor  of  def endant§>  entered  upon  a  verdi< 
by  the  court.    (Reported  below,  19  J.  &  S.  32.) 

The  nature  of  the  action  and  the  material  facts   i 
in  the  opinion. 

Samuel  Jones  for  appellant.  Having  obtained  | 
signature  to  the  instrument  upon  statements  of  cei 
which  limited  its  operation  to  certain  alterations,  I 
cannot  now  extend  it  beyond  those  alterations  so  a  i 
others.  {Meyer  v.  Lathrop,  73  N.  Y.  322.)  The  i 
does  not  constitute  a  contract,  because  there  is  no  i 
tion  to  support  it.  {First  Nat.  B?k  v.  Dana,  79  I 
116.)  There  being  then  no  consideration  for  the  ir  ; 
it  is  not  a  valid  and  binding  contract,  but,  at  mot  I 
license.  {Boosevdt  v.  Dreyer,  12  Daly,  370,  374.) 
mere  license,  it  was  revocable  by  plaintiff,  and  wi. 
revoked  before  the  commission  of  the  acts  compli 
{Ketchum  v.  Newman,,  not  reported ;  Wood  v.  T.  12  A ! 
838.)  Plaintiff  had  the  right  at  any  time  during  th<: 
of  the  alterations,  and  until  their  final  completion  1; 
the  license;  until  then  it  was  executory  only  and  cert 
executory  as  to  those  alterations  which  were  not  coi 
until  a  month  after  the  completion  of  the  othere.  i 
v.  Uiter,  1  Keyes,  111  •  Murdoch  v.  P.  Park  <&  O. 
Co.,  73  K.  Y.  579 ;  OronJchUe  v.  Ororikhite,  94  id.  32 
yea  v.  Mayor,  etc.,  96  id.  477.) 
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TF.  W.  Westervdt  for  respondents.  For  the  purpose  of 
destroying  the  effect  and  operation  of  the  instrument  plaintiff  is 
estopped  from  denying  the  payment  of  one  dollar  considera- 
tion therein  named,  {Grout  v.  Townsend,  2  Hill,  554 ;  2  Den. 
336 ;  Child*  v.  Bamum,  11  Barb.  14 ;  Oakley  v.  Boorman, 
21  Wend.  583.) 

Earl,  J.  This  action  was  brought  by  the  plaintiff  to  recover 
damages  for  certain  trespasses  committed  upon  premises 
occupied  by  her  in  the  city  of  New  York,  and  upon  the  trial, 
at  the  close  of  all  the  evidence,  she  was  nonsuited.  That  the 
alleged  trespasses  were  quite  serious  and  caused  her  substantial 
damage,  cannot  be  disputed.  The  plaintiff  was  the  tenant  of 
the  defendant  Walton  in  the  occupancy  of  the  rooms  on  the 
second  floor  of  the  building  situated  on  the  corner  of  West 
Fifty-first  street  and  Eighth  avenue,  numbered  851  on  the 
avenue.  The  lower  story  of  the  building  was  occupied  as  a 
store.  Walton  was  also  the  owner  of  the  four  buildings 
adjoining  No.  851  on  the  north,  the  lower  stories  of  which 
were  also  occupied  as  stores  and  the  upper  stories  by  tenants 
hiring  living  apartments.  In  April,  1880,  Walton  desiring  to 
make  certain  alterations  and  improvements  in  his  stores,  pro- 
cured the  plaintiff  and  eight  other  tenants  occupying  rooms 
above  the  stores,  under  separate  leases,  to  sign  an  instrument, 
of  which  the  following  is  a  copy :  "  We,  the  undersigned,  do 
hereby  agree,  for  the  consideration  of  one  dollar  to  us  paid, 
the  receipt  of  which  we  hereby  acknowledge,  to  permit 
William  T.  Walton,  or  his  agents,  to  make  any  alterations 
which  he  or  they  may  deem  necessary  to  carry  out  the  plans 
and  specifications  in  changing  the  house  we  now  occupy." 
The  alleged  trespasses  upon  the  premises  occupied  by  the 
plaintiff  were  committed  after  the  execution  of  this  instru- 
ment, and,  as  the  defendants  claim,  for  the  purpose  of  making 
the  alterations  therein  referred  to.  There  is  dispute  in  the 
evidence  as  to  what  took  place  and  was  6aid  when  the  instru- 
ment was  signed,  the  plaintiff  claiming  that  she  was  induced 
to  sign  it  by  misrepresentations  and  misapprehension  as  to  the 
extent  of  the  alterations  to  be  made.     The  defendants  claim 
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that  they  were  justified  in  their  interference  with  the  plaintiff's 
premises  by  that  instrument. 

The  trial  court  held  that  the  instrument  was  invalid  as  an 
agreement  but  operative  as  a  license,  and  on  that  ground  non- 
suited the  plaintiff.  But  the  General  Term  held  that  it  was 
valid  as  an  agreement  and  upon  that  ground  affirmed  the 
nonsuit.  We  are  constrained  to  differ  with  both  of  the 
learned  courts.  The  instrument  is  not  under  seal  and  is, 
therefore,  not  entitled  to  the  common  law  or  statutory 
presumption  of  consideration.  (Code,  §  840.)  The  plaintiff 
testified,  without  contradiction,  that  'the  dollar  was  not 
paid.  But  the  defendants  had  the  right,  if  they  could, 
to  show  that  that  was  not  the  real  consideration,  and  that 
it  was  something  else.  This  they  attempted  to  do  by 
showing  that  the  consideration  was  the  leasing  of  the  premises 
for  another  year  by  Walton.  But  the  plaintiff  denied  that 
consideration  and  gave  evidence  tending  strongly  to  support 
such  denial,  and,  as  she  was  nonsuited,  her  evidence  must 
now  be  taken  as  true ;  and  such  was  the  view  of  the  General 
Term.  But  it  held  that  there  was  the  presumption  of  an 
agreement  to  pay  the  dollar,  and  thus  that  there  was  a  suf- 
ficient consideration,  citing  as  authority  for  its  conclusion 
the  cases  of  Oakley  v.  Boorman  (21  Wend.  588),  and  Child*  v. 
Barnum  (11  Barb.  14).  In  each  of  those  cases,  however,  the 
instrument  under  consideration  was  under  seal  and  the  court 
held  that  the  statutory  or  common  law  presumption  of  a  con- 
sideration was  not  overcome  by  simple  proof  that  the  moneyed 
consideration  named  in  the  instrnment  was  not  paid.  But  those 
cases  are  not  authorities  for  this  case.  Here  there  is  no  presump- 
tion that  there  was  any  consideration  other  than  that  expressed, 
and  the  circumstances  repel  the  existence  of  such  a  consideration 
as  the  General  Term  presumed.  There  is  no  such  presumption 
arising  from  anything  that  appears  on  the  face  of  the  instrument 
That  recited  the  consideration  of  a  dollar  actually  paid,  the 
receipt  of  which  is  acknowledged,  and  not  a  dollar  agreed 
to  be  paid ;  and  there  can  be  no  presumption  that  Walton 
agreed  to  pay  one  dollar  to  all  the  tenants  jointly,  although 
Siokbls— Vol.  LXII.        51 
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they  had  no  joint  interest.  Farther,  no  such  consideration 
was  claimed,  or  in  any  way  hinted  at  on  the  trial.  But  all 
the  circumstances  surrounding  the  execution  of  the  instru- 
ment were  minutely  proved,  and  there  is  not  a  particle  of 
evidence  tending  to  show  any  such  consideration.  The  only 
evidence  as  to  the  consideration  given  by  defendants  pointed 
to  the  consideration  above  alluded  to,  to  wit,  the  letting  far  a 
new  year.  When  it  is  shown  that  the  consideration  men- 
tioned in  an  instrument  not  under  seal  was  not  actually  given 
or  promised,  and  a  party  to  it  claims  that  there  was  some 
other  consideration,  it  is  incumbent  upon  him  to  show  it ;  and 
in  this  respect  the  defendants  here  failed.  But  even  if  the 
promise  to  pay  the  dollar  could  properly  be  inferred  from 
the  evidence  in  this  case,  it  was  an  inference  to  be  made  by 
the  jury,  and  not  by  the  court.  The  agreement  was,  there- 
fore, invalid  and  cannot  as  such  furnish  a  justification  to  the 
defendants. 

But  the  instrument,  although  invalid  as  an  agreement, 
might  operate  as  a  license.  Here,  however,  the  defendants 
have  other  difficulties  to  encounter.  As  the  instrument 
was  not  binding  as  an  agreement,  it  was  not  conclusive 
and  binding  as  evidence  against  the  plaintiff.  While  more 
cogent  and  persuasive  than  oral  evidence,  it  was  of  no  higher 
nature,  and  it  could  be  explained,  varied  or  contradicted  by 
oral  evidence.  (Roosevelt  v.  Dryer,  12  Daly,  370.)  She 
could  not  be  bound  to  a  license  broader  and  of  greater  scope 
than  she  actually  gave,  and,  like  an  oral  license,  it  could  be 
revoked  before  it  was  acted  upon.  The  plaintiff  gave  evi- 
dence, which  must  now  be  taken  as  true,  that  the  license  she 
actually  gave  and  intended  to  give  related  only  to  alterations 
to  be  made  on  the  south  side  of  the  building,  and  such 
alterations  were  all  completed  before  the  trespasses  of  which 
she  complains  in  this  action  ;  and  hence  the  defendants  had 
no  license  to  protect  them  for  these  trespasses. 

But  if  we  assume,  as  claimed  by  the  defendants,  that  the 
license,  as  originally  given,  was  as  broad  as  the  written  instru- 
ment, the  defendants  are  still  unprotected,  because  before  the 
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alleged  trespasses  it  was  revoked  by  the  plaintiff.  The  trial 
judge,  however,  held  that  the  plaintiff  had  lost  the  right  of 
revocation  because,  on  the  faith  of  it,  Walton  had  entered 
into  contracts  for  making  the  alterations  and  was  at  the  time 
of  the  revocation  engaged  in  making  them.  It  is  undoubtedly 
true  that  a  license  may  be  so  far  acted  upon  that  it  cannot  be 
revoketd,  the  licensor  being  bound  by  an  estoppel  in  pais.  If 
one  licenses  another  to  cross  his  premises,  he  cannot  revoke  it 
when  the  licensee  is  midway  and  cannot  retrace  his  steps.  If 
a  tenant  licenses  his*  landlord  to  enter  upon  his  premises  to 
repair  a  roof,  aftpr  the  landlord  has  torn  off  the  shingles  the 
tenant  cannot  revoke  the  license  so  as  to  prevent  the  landlord 
from  putting  on  new  shingles  and  thus  protecting  his  building. 
So  here,  if  Walton,  under  the  license,  had  entered  upon  his 
alterations  and  had  gone  so  far  that  he  could  not  recede  with- 
out detriment  or  damage  to  his  building,  the  case  might  have 
been  such  that  his  further  operations  could  not  have  been 
arrested  by  a  revocation  of  the  license.  But  the  proof  shows 
that  Walton  did  not  enter  upon  the  alterations  in  the  making 
of  which  the  trespasses  were  committed  until  after  the  revoca- 
tion of  the  license,  and  that  he  did  not  even  enter  into  con- 
tract for  the  making  of  the  alterations  until  after  such  revoca- 
tion. There  is  nothing,  therefore,  in  the  facts  proved  which 
shows  that  the  plaintiff  was  bound  by  any  estoppel  or  that  she 
was  too  late  in  her  revocation.  That  there  may  be  no  misap- 
prehension as  to  our  views,  we  say,  in  conclusion,  that  the  case 
must  be  quite  peculiar  and  exceptional  which  would  authorize 
a  licensee  to  proceed  under  his  license  after  the  revocation  by 
the  licensor,  and  courts  are  quite  disinclined,  by  the  applica- 
tion of  rules  relating  to  estoppels  vn  pads,  to  give  to  mere 
licenses  based  upon  no  consideration  the  force  and  effect  of 
valid  agreements.  (Babcock  v.  Utter,  1  Abb.  Ct.  of  Ap.  Dec. 
27;  Murdoch  v.  P.  P.  &  C.  I.  P.  P.  Co.,  73  K  Y.  579 ;  Wise- 
mam  v.  Lucksvnger,  84  id.  31.) 

The  judgment  should,  therefore,  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  event 

All  concur. 

Judgment  reversed* 
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I8AAO  MoCoNrar   Respondent,  v.  Francis  A.  Falbs  et  aL, 

Appellants. 

A  defense  to  the  foreclosure  of  a  purchase-money  real  estate  mortgage  on 
the  part  of  the  mortgagor,  alleged  to  have  existed  at  the  time  of  its 
inception,  can  only  arise  where  fraud  has  been  practiced  by  the  mortgagee 
in  procuring  its  execution,  or  there  is  a  failure  of  consideration. 

Where,  therefore,  the  purchaser  is  in  the  undisturbed  possession  of  the 
land  he  cannot,  in  the  absence  of  fraud,  resist  the  foreclosure  of  such  a 
mortgage  on  the  ground  simply  of  defect  of  title. 

A  purchaser  of  the  mortgaged  premises,  who  takes  a  deed  subject  to  the 
mortgage,  is  estopped  from  contesting  the  consideration  or  validity  of  the 
mortgage;  and,  so  long  as  he  remains  in  possession  of  the  premises,  cannot 
defend  against  the  mortgage  because  of  failure  of  title. 

The  members  of  the  firm  of  McD.,  E.  &  Co.,  purchased,  for  the  purposes  of 
the  firm  business,  certain  real  estate  which  was  conveyed  to  the  individ- 
ual members  and  thereafter  used  by  the  firm.  McD.  died  intestate,  and 
his  interest  in  the  real  estate  was  sold  by  order  of  the  surrogate  to  pay  his 
individual  debts,  the  purchaser  conveyed  said  interest  to  E.  who  sold  and 
conveyed  the  same  to  C,  taking  the  bond  of  the  latter,  secured  by  mort- 
gage on  the  interest  purchased  to  secure  a  portion  of  the  purchase-money. 
E.  also  caused  to  be  conveyed  to  0.  a  third  interest  in  the  firm  business,  the 
latter  covenanting  to  pay  all  the  existing  debts  of  the  firm.  C,  with  the 
surviving  partners,  formed  a  copartnership  to  carry  on  the  business,  and 
used  and  occupied  the  said  real  estate.  The  new  firm  having  become 
insolvent,  made  a  general  assignment  for  the  benefit  of  creditors,  which 
included  the  said  real  estate.  The  assignees  sold  and  conveyed  the  same 
to  F.,  subject  to  all  liens  and  incumbrances.  F.  took  and  retained 
possession.  In  an  action  to  foreclose  the  mortgage  so  given  by  C.  it  did 
not  appear  that  there  were  any  debts  of  the  old  firm  outstanding  or  exist- 
ing at  the  time  of  the  conveyance  to  him.  Held,  that  neither  C.  nor  F. 
or  his  grantees  had  any  legal  or  equitable  defense  to  the  mortgage;  that 
E.  at  the  time  of  his  conveyance  to  C.  had  an  interest  in  the  property 
capable  of  being  transferred  by  deed,  which  furnished  a  sufficient  con- 
sideration for  the  bond  and  mortgage,  and  that  the  same  was  a  valid  and 
subsisting  lien  at  the  time  of  the  conveyance  to  F. ;  that  no  equities  existed 
in  favor  of  creditors  giving  the  assignees  power  to  question  the  lien  of 
the  mortgage ;  but  even  if  there  were,  as  they  did  not,  and  did  not  trans- 
fer any  right  to  do  so,  but  sold  subject  to  existing  liens,  their  grantee 
and  those  succeeding  to  his  interests  acquired  no  such  right. 

(Argued  October  24,  1887;  decided  November  29,  1887.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  June  29,  1885,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  foreclose  a  mortgage  executed 
by  defendant  Clark.  The  facts  are  sufficiently  set  forth  in 
the  opinion. 

K  F.  BuUwrd  for  appellants.  The  machinery  had  been 
put  upon  the  real  estate  for  jnanuf acturing  purposes,  and  as 
such  became  a  part  of  the  real  estate.  {McRae  v.  Cent  Bk., 
66  N.  T.  489.)  In  equity  partnership  real  estate  is  considered 
personal  property.  (Story  on  Part.  §  92,  note  2  ;  Debnonico 
v.  GuiUaume,  2  Edw.  Ch.  366 ;  TarbeU  v.  West,  86  N.  Y. 
290.)  One  party  cannot  convey  or  mortgage  any  share  of  the 
firm  property  or  create  any  liens  on  the  corpus.  {Menagh  v. 
Whitwell,  52  N.  T.  146, 154 ;  Cooper's  Appeal,  29  Penn.  156 ; 
Swage  v.  Putnam,  32  N.  Y.  501 ;  Tdrhett  v.  West,  86  id. 
287.)  The  real  estate  in  question  was  partnership  property. 
{Field  v.  Favrchild,  64  N.  Y.  471 ;  Lindley  on  Part.  667 ; 
Story  on  Part.  §  92,  note  2  ;  Smith  v.  Banvers,  6  Sandf .  669.) 
The  partners,  as  such,  can  sell  the  firm  property  and  give  a 
perfect  title,  notwithstanding  one  partner  may  have  given  a 
mortgage  upon  his  share.  {TarbeU  Y.West,  86  N.  Y.  289; 
Stoats  v.  Bristow,  73  id.  364 ;  Case  of  Bowas,  11  N.  H.  404.) 
The  assignees  and  Fales  as  a  purchaser  under  them  represented 
all  of  the  creditors.  (Laws  of  1858,  chap.  314;  Sands  v. 
BUdreth,  14  Johns.  493  ;  15  Wend.  588 ;  18  id.  375  ;  3  Barb. 
Ch.  613 ;  Southard  v.  Benner,  72  N.  Y.  424.)  The  property 
described  in  the  mortgage. as  real  estate,  being  partnership 
property,  was  to  be  treated  as  personal  property  for  the  pur- 
pose of  paying  partnership  debts  and  adjusting  the  equities 
between  the  partners,  and  what  remained  was  to  be  treated  as 
real  property.  {Tarbel  v.  Bradley,  86  N.  Y.  280,  288; 
7  Abb.  [N.  C]  273 ;  Menagh  v.  WhitweU,  52  N.  Y.  146, 158 ; 
Buchcm  v.  Sumner,  2  Barb.  Ch.  167 ;  Hiscock  v.  Phelps,  49 
N.  Y.  97 ;  Twrbell  v.  West,  86  id.  287 ;  Murray  v.  Mumford, 
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7  Cow.  441 ;  Belmonico  v.  ChriUcmme,  2  Sandf.  Oh.  366 ;  86 
N".  Y.  290.)  Conceding  that  the  defendants  did  not  acquire 
the  full  title  to  all  of  the  real  estate  under  the  purchase  from 
the  assignees,  and  that  some  lien  yet  remained  in  favor  of  the 
plaintiff,  then  it  became  the  duty  of  the  referee  to  determine 
the  defendant's  equities  which  were  prior  to  the  plaintiffs, 
so  that  the  purchaser  would  know  what  he  was  buying. 
(  Wetmore  v.  Roberts,  10  How.  51 ;  17  ST.  Y.  88 ;  R.  R.  Co. 
v.  Swazy,  23  Wall.  407 ;  Sutherland  v.  L.  S.  R.  R.  Co.,  9 
B'k  Reg.  298,  305  ;  Green  v.  Putnam,  1  Barb.  500  ;  For&v. 
Knapp,  102  N.  Y.  135 ;  Town  v.  Medham,  3  Paige,  553; 
2  Story  Eq.  §  1237;  Clute  v.  Emmerich,  99  N.  Y.  342.) 
Partners  are  jointly  liable  to  third  parties  for  all  of  the  debts. 
As  between  themselves,  they  are  sureties  that  the  others  shall 
pay  their  proper  share.  {Clark  v.  Modem,  95  N.  Y.  346; 
Ravens  v.  Willis,  100  id.  482 ;  Acer  v.  Hotchhiss,  97  id.  395 ; 
Shcumburgh  v.  Abbott,  5  East.  Rep.  862;  Gans  v.  Thieme, 
93  K  Y.  225  ;  Perry  v.  Bd.  of  Missions,  102  id.  99 ;  Clute  v. 
Emmerich,  99  id.  346 ;  Lovejoy  v.  Bowers,  11  N.  fL  405; 
Lewis  v.  Hawkins,  23  Wallace,  120.) 

Charles  E.  Patterson  and  Orm  Gambett  for  respondent 
This  real  estate,  as  between  the  partners,  was  not  partnership 
property.  {Hiscock  v.  Phelps,  49  N.  Y.  97.)  The  real 
estate  having  been  conveyed  to  the  individual  members  who 
composed  the  first  firm  of  McDonnell,  Kline  &  Co.,  they  held 
it  at  all  times  as  individual  property,  and  the  moment  the  firm 
debts  were  paid  and  there  was  no  claim  on  the  part  of  a 
copartner  for  advances,  the  title  was  clear,  and  either  copartner 
could  convey  his  interest ;  and  the  moment  the  debts  of  the 
firm,  which  were  outstanding  at  the  time  of  John  McDonnell's 
death,  were  paid,  the  title  of  McDonnell's  interest  at  once 
became  vested  in  his  heirs,  and  could  never  thereafter  be 
invested  with  a  personal  character.  (EodrchUd  v.  Eadrchild, 
64  N.  Y.  471.)  A  purchaser  from  one  member  of  a  firm  of 
his  interest,  acquires  no  title  to  any  share  of  the  partnership 
effects,  but  only  to  the  assignor's  share  of  the  surplus  after 
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an  accounting  and  an  adjustment  of  the  partnership  affairs, 
except  in  the  case  of  a  bona  fide  purchaser  for  value  of  land, 
without  notice  that  it  is  partnership  assets.  (Jfenagh  v.  Whit- 
well,  52  N.  T.  158 ;  TprbeU  v.  West,  86  id.  286.)  This  mort- 
gage having  been  given  for  the  purchase-price  of  property 
which  was  put  into  or  used  by  the  partnership,  neither  a 
partner  nor  a  creditor  has  any  equity  to  hold  such  property  as 
partnership  property,  applicable  to  the  payment  of  firm  debts, 
until  the  seller  who  parted  with  his  title  is  paid  the  purchase- 
price  for  such  property.  {Oar son  v.  Green,  1  Johns.  Ch. 
308 ;  Dvbois  v.  Hull,  43  Barb.  26-30 ;  EUis  v.  ffarriman, 
90  N.  Y.  467.)  So  long  as  that  assignment  remains  unim- 
peached,  the  assignees  are  the  only  parties,  if  any  there  be, 
who  can  now  question  the  validity  of  the  lien  of  this 
mortgage.  (Spring  v.  Short,  90  N.  Y.  538, 544, 545 ;  Lowery  v. 
Clinton,  32  Hun,  267 ;  ChUds  v.  KmdaU,  30  id.  227.)  The 
widow  and  son  of  John  McDonnell  having  taken  or  purchased 
his  interest  in  the  partnership  of  McDonnell,  Kline  &  Co., 
and  they  and  the  survivors  of  the  .old  firm  having  assumed 
and  agreed  to  pay  the  debts  of  the  old  firm,  the  new  firm 
became  in  equity  the  principal  debtors,  and  the  estate  of  John 
McDonnell  only  the  surety ;  and  the  creditors  having  accepted 
credit  of  the  new  firm  or  firms  succeeding  the  surety,  remain 
wholly  discharged,  and  thus  the  real  estate  covered  by  this 
mortgage  became  released  from  all  claims  of  the  creditors. 
(Colgrove  v.  Tollman,  67  N.  Y.  95 ;  Morse  v.  Oleason,  64  id. 
204 ;  Savage  v  Putnam,  32  id.  501 ;  Bttborough  v.  Holmes, 
22  Eng.  R:  67,  69 ;  Luddington  v.  Bull,  77  N.  Y.  138.) 

Ruger,  Ch.  J.  In  considering  this  case  it  is  desirable  to 
keep  in  view  some  of  the  elementary  principles,  bearing  upon 
the  questions  involved,  and  which  seem  to  us  to  be  decisive  of 
the  merits  of  this  appeal. 

A  defense  to  the  foreclosure  of  a  purchase-money  mortgage 
on  the  part  of  the  mortgagor,  alleged  to  have  existed  at  the 
time  of  its  inception,  can  only  arise  when  fraud  has  been 
practised  by  the  mortgagee  in  procuring  its  execution,  or  there 
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is  a  failure  of  consideration:  Thus  it  is  held  that  a  purchaser 
of  land  who  has  given  a  bond  and  mortgage  thereon  to  secure 
the  purchase-money,  and  is  in  the  undisturbed  possession 
thereof,  cannot  resist  the  foreclosure  of  the  mortgage  on  the 
mere  ground  of  a  defect  of  title,  there  being  no  allegation  of 
fraud  in  the  sale,  not  eviction.  {Abbott  v.  Allen,  2  Johns. 
Ch.  520 ;  York  v.  Allen,  30  K  Y.  104.)  In  such  case  he  is 
remitted  for  relief,  if  any  he  has,  to  the  covenants  contained 
in  his  deed,  and  if  there  are  no  such  covenants  he  is  remediless. 
(Banks  v.  Walker,  2  Sandf .  Ch.  344 ;  Pwrkinson  v.  Shermcm, 
74  K  Y.  88 ;  Frost  v.  Raymond,  2  Caines',  188 ;  Leygett  v. 
McCarthy,  3  Edw.  Ch.  124;  Edwards  v.  Bodme,  26  Wend. 
109.)  "The  rule  (says  Mr.  Justice  Swaynb,  in  Peters  v. 
Bowman,  98  XL  S.  56),  is  founded  in  reason  and  justice.  A 
different  result  would  subvert  the  contract  of  the  parties  and 
substitute  for  it  one  which  they  did  not  make.  In  such  cases 
the  vendor,  by  his  covenants,  if  there  are  such,  agrees  upon 
them,  and  not  otherwise,  to  be  responsible  for  defects  of  title. 
If  there  are  no  covenants,  he  assumes  no  responsibility,  and 
the  other  party  takes  the  risk.  The  vendee  agrees  to  pay 
according  to  his  contract,  and  secures  payment  by  giving  a 
lien  upon  the  property." 

A  purchaser  of  mortgaged  premises  who  takes  a  deed 
thereof  subject  to  the  mortgage,  and  agrees  to  pay  the  same, 
ft  estopped  from  contesting  the  consideration  or  validity  of 
the  mortgage,  and  when  the  mortgage  is  given  by  his  grantor 
to  secure  the  purchase-money,  such  grantee  cannot,  so  long  as 
he  remains  in  possession  of  the  premises,  defend  against  the 
mortgage  because  of  failure  of  title.  (Parkinson  v.  Sherman, 
supra ;  Ryerson  v.  Willis,  81  N.  Y.  277.)  The  mortgagee's 
title  cannot  be  questioned  in  defense  of  a  bill  for  foreclosure. 
If  he  takes  by  virtue  of  his  mortgage  any  estate  whatever 
which  is  still  subsisting,  he  is  entitled  to  a  decree  and  the  court 
will  not  inquire  what  interest  he  has  in  the  mortgaged  estate. 
(Jones  on  Mort.  §  1492.)  The  mortgage  sought  to  be  fore- 
closed in  this  action  was  given  by  Augustus  Clark  to  Edward 
McDonnell  in  August,  1880,  to  secure  the  purchase-price  of 
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the  mortgaged  real  estate  conveyed  by  the  mortgagee  to  the 
mortgagor  at  the  same  date.  The  property  consisted  of  the 
real  estate  pertaining  to  a  manufacturing  establishment  in  the 
city  of  Amsterdam,  and  McDonnell's  deed  purported  to  convey 
an  undivided  third  part  of  such  estate  to  Clark,  who,  there- 
upon, took  possession  of  such  property,  and,  having  become  a 
member  of  the  firm,  continued  to  possess  and  enjoy  it  in  com- 
mon with  the  other  owners,  until  December  3,  1883,  when 
the  whole  property  was  transferred  by  Clark  and  his  copartner 
to  certain  assignees  for  the  benefit  of  their  copartnership 
creditors.  The  property  was,  in  March,  1884,  sold  and  con- 
veyed to  the  defendant  Fales  by  the  assignees,  subject  to  all 
liens  and  incumbrances  existing  against  it,  and  Fales  subse- 
quently entered  into  a  written  contract  to  sell  and  convey  it 
to  the  defendant  Consalus. 

The  defendants,  Clark,  Fales  and  wife,  and  Consalus,  inter- 
posed answers  to  the  complaint  and  defended  the  action,  b"t 
judgment  having*  been  rendered  for  the  plaintiff  upon  the  trial, 
the  defendant  Clark  dropped  out  of  the  controversy,  and 
appeals  from  the  judgment  were  taken  by  Fales  and  wife  and 
Consalus  alone. 

The  defendant  Fales  claims  title  to  the  property  through 
Clark,  and,  inasmuch  as.  he  took  it  with  full  notice  of  all  of 
the  facts  which  then  affected  it,  he,  of  course,  took  no  greater 
or  different  interest  than  that  possessed  by  his  grantor.  All 
claims  set  up  in  the  several  answers  founded  upon  charges 
of  fraud  or  misrepresentation  by  McDonnell,  the  mortgagee, 
upon  Clark,  the  purchaser,  at  the  time  of  the  execution  of  the 
deed  and  mortgage,  have  been  disposed  of  by  the  findings  of 
the  referee  and  no  longer  remain  in  the  case  as  questions  to 
be  considered  upon  this  appeal.  The  question  here  to  be 
considered  consists  solely  of  that  arising  under  the  first  count 
of  the  defendant  Fales'  answer.  The  allegations  of  this  count 
are  as  follows :  "  That  on  or  about  August  14,  1880,  Perry 
Kline,  Thomas  Harvey  and  Lucy  McDonnell  were  partners 
doing  business  at  Amsterdam,  N.  Y.,  under  the  firm  name  of 
McDonnell,  Kline  &  Co.;  that  as  such  partners  they  then 
Siokels — Vol.  LXII.       52 
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owned  and  occupied  the  real  estate  described  in  the  complaint, 
which  had  been  purchased  and  paid  for  with  the  partnership 
funds  of  said  firm  and  its  predecessors ;  that  at  that  time  the 
legal  title  of  one  undivided  third  part  of  said  real  estate  was 
nominally  vested  in  one  Edward  McDonnell  for  the  benefit  of 
Lucy  McDonnell ;  that  at  that  time  the  said  firm  owed  a  large 
amount  of  debts  exceeding  $100,000,  and  their  firm  property 
at  that  time  was  not  worth  sufficient  to  pay  the  amount  of 
such  indebtedness,  and  said  firm  was  in  fact  then  insolvent ; 
that  said  debts  were  equitable  liens  upon  all  of  the  partnership 
property  then  owned  by  said  firm,  including  the  real  estate  in 
question ;  that  on  or  about  said  14th  day  of  August  1880,  said 
Edward  McDonnell  agreed  to  sell  his  interest  in  said  real 
estate,  and  the  interest  which  the  said  Lucy  McDonnell  had 
owned  in  said  firm  property,  to  the  defendant,  Augustus  Clark, 
for  the  consideration  of  $20,500,  to  be  paid  by  said  Clark  to 
the  said  Edward  McDonnell  therefor,  but  the  sale  to  be  subject 
to  the  payment  by  said  Clark  of  one-third  of  the  partnership 
debts  aforesaid;  that  in  pursuance  of  said  agreement  said 
Edward  McDonnell  acquired  the  interest  of  said  Lucy 
McDonnell  in  said  firm  property  subject  to  the  payment  of  the 
firm  debts,  and  then  and  there  conveyed  and  transferred  such 
interest  to  the  defendant  Clark,  who  thereupon  paid  toward 
the  purchase-price  $10,500,  and  to  secure  the  balance  gave 
the  mortgage  mentioned  in  the  complaint  in  this  action." 
The  answer  then  proceeds  to  state  that  Clark  thereupon  became 
a  partner  in  said  business  with  Kline  and  Harvey,  and  that 
subsequently,'  in  1882,  Harvey  sold  out  his  interest  to  Clark  and 
Kline,  who  continued  the  business  until  December,  1883, 
when,  being  insolvent,  they  made  a  general  assignment  of  all 
their  property  to  assignees  for  the  benefit  of  their  creditors ; 
that  on  or  about  March,  1884,  said  assignees  sold  and  conveyed 
said  real  estate,  with  other  partnership  property,  to  the  defend- 
ant Francis  A.  Fales  for  $35,000,  subject  only  to  two  mortgages, 
one  for  $25,000  and  the  other  for  $15,000;  whereupon  it 
alleged  the  title  of  said  real  estate  became  vested  in  Francis 
A.   Fales  free  from  any  lien  under  the  mortgage  in  suit 
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It  was  also  alleged  that  the  indebtedness  of  the  old  firm  of 
McDonnell,  Kline  &  Co.  had  been  renewed  or  extended  by  the 
succeeding  firms  to  the  amount  of  $110,000,  and  that  at  no 
time  after  August,  1880,  was  the  interest  of  either  partner  in 
such  partnership  property  worth  anything  over  and  above  the 
payment  of  the  partnership  debts. 

The  relief  asked  for  was  "  that  the  title  conveyed  to  said 
Fales  be  declared  superior  and  prior  to  any  lien  or  claim  of  the 
plaintiff  under  the  mortgage  set  out  in  the  complaint  *  *  * 
and  that  said  mortgage  be  removed  from  the  record  as  a  cloud 
Upon  the  title  of  said  Fales."  It  is  not  claimed  that  the  facts 
set  forth  in  this  count  constituted  any  defense  to  the  mortgage 
so  far  as  Clark,  the  mortgagor,  is  concerned,  but  the  contention 
is  that  the  defendant  Fales,  by  his  deed  from  the  assignees, 
has  acquired  some  other  interest,  which  gives  him  an  equitable 
defense  to  the  mortgage. 

It  will  be  observed  that  no  claim  is  made  that  any  covenants 
in  McDonnell's  deed  to  Clark  have  been  broken,  or  that  in 
fact  there  were  any  such  covenants;  and  it  conclusively 
appears  in  the  case  that  Clark  received,  through  McDonnell's 
deed,  all  of  the  property  bargained  for  and  the  precise  con- 
sideration for  the  obligation  executed  by  him,  which  he  con- 
tracted for.  It  also  appeared  that  he  then  covenanted  with 
McDonnell  to  pay  all  of  the  existing  debts  of  the  firm,  the 
alleged  continued  existence  of  which  now  forms  the  sole 
foundation  of  the  appellants'  claim  for  relief.  Thus  the 
alleged  equities,  which  are  now  invoked  by  the  appellants  to 
defeat  the  mortgage  in  suit,  are  precisely  those  which  the 
mortgagor  covenanted  to  extinguish,  and  subject  to  which 
covenant  the  appellants  are  now  in  possession  of  the  property, 
claiming  title  thereto. 

In  view  of  the  authorities  heretofore  cited,  it  is  difficult  to 
see  how  any  legal  or  equitable  defense  to  the  mortgage  in  ques- 
tion is  presented  by  this  answer ;  but  if  any  there  was,  it  seems 
to  have  been  entirely  removed  by  the  findings  of  the  referee 
founded  upon  satisfactory  evidence  negativing  the  material 
allegations  upon  which  they  are  founded.    Thus  the  referee 
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finds  that  the  original  firm  of  McDonnell,  Kline  &  Co.  was 
solvent  at  the  time  of  the  death  of  John  McDonnell,  as  was 
also  the  second  firm  of  the  same  name,  at  the  time  of  the  sale 
to  Clark.  He  also  finds  that  there  was  no  proof  that  any  of 
the  debts  of  the  old  firm  of  McDonnell,  Kline  &  Co.  were 
outstanding,  as  existing  claims  against  it,  at  the  time  the  mort- 
gage in  suit  was  given,  and  he  negatives  the  allegation  that 
Lucy  McDonnell  ever  held  the  legal  title  to  any.  part  of  the 
real  estate  in  question,  or  that  Edward  McDonnell  ever 
assumed  payment  of  any  firm  debts,  but  finds  that  upon  John 
McDonnell's  death  the  real  estate  descended  to  his  heirs-at-law, 
and  was  sold  by  virtue  of  the  surrogate's  order  for  the  pay- 
ment of  his  debts,  and  was  purchased  on  such  sale  by  one 
O'Bryan,  who  conveyed  it  to  Edward  McDonnell.  He  further 
finds  that  the  property  in  question  was  sold  by  the  assignees  to 
the  defendant  Fales,  in  March,  1884,  subject  to  all  liens  and 
incumbrances.  These  findings  are  fully  supported  by  the 
evidence  in  the  case  and  seem  to  dispose  of  the  assumed 
equities  upon  which  the  appellants  base  their  argument  for  a 
reversal  of  the  judgment. 

There  is  no  question  made  but  that  Edward  McDonnell 
had  the  legal  title  to  the  property  mortgaged  at  the  time  of 
his  conveyance  to  Clark,  and  a  consequent  interest  therein 
capable  of  being  transferred  by  deed  (Bliss  v.  Cottle,  32  Barb. 
322  ;  Wilson  v.  Wilson,  20  How.  Pr.  41 ;  Fairchild  v.  Fair- 
child,  64  M".  Y.  471),  and  there  i6  just  as  little  question  but 
that  such  interest  furnished  a  sufficient  consideration  for  the 
bond  given  back,  for  the  purchase-money  and  the  mortgage 
executed  to  secure  its  payment.  This  mortgage  was  a  valid 
and  subsisting  lien  at  the  time  of  the  conveyance  to  Fales 
upon  the  property  described  in  it,  for  the  sum  therein  men- 
tioned, even  though  its  object  was  liable  thereafter,  to  be 
defeated  by  the  exhaustion  of  the  fund  through  the  enforce- 
ment of  prior  liens,  whether  legal  or  equitable,  affecting  the 
property  conveyed.  It  follows,  as  a  necessary  consequence 
from  these  facts,  that  the  defendant  Fales,  having  acquired 
title  to  the  property  in   question,  subject  to  all  liens  and 
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incumbrances  upon  it,  is  not,  and  neither  can  his  grantees  be, 
at  liberty  to  question  the  liability  of  the  property  mortgaged 
for  the  payment  of  the  mortgage  debt.  Even  if  it  was  in 
the  power  of  the  assignees,  as  representatives  of  creditors,  to 
question  the  lien  of  this  mortgage,  they  never  did  so,  and  they 
transferred  no  right  to  do  so  to  their  grantees ;  but  by  making 
the  deed  subject  to  exisiting  liens  and  incumbrances,  impliedly 
withdrew  such  right  from  them,  and  made  their  title  depend 
upon  the  payment  of  the  mortgage.  The  transfer  from  the 
assignees  to  Fales  conveyed  simply  an  equity  of  redemption 
in  the  premises,  and  by  the  terms  of  their  deed  he  took  no 
greater  interest  in  the  property  than  such  as  remained  after 
the  extinguishment  of  the  liens  then  resting  upon  it.  {Eagle 
Fire  Co.  v.  Lent,  6  Paige,  635.)  The  attempt  of  the  appel- 
lants to  clothe  themselves  with  any  supposed  equities  existing 
in  favor  of  creditors,  has,  therefore,  no  foundation  in  the 
facts  of  the  case,  as  there  were  no  such  equities  existing,  and 
even  if  there  were,  the  defendants  have  not  succeeded  to  them. 

But  a  further  answer  to  the  contention  of  the  defendants 
is  found  in  the  fact  that  there  are  no  such  creditors  asserting 
claims  which  antedate  the  execution  of  the  deed  and  mortgage 
in  suit.  The  debtor  firms  existing  at  that  time,  and  previous 
thereto,  were  solvent,  as  found  by*  the  referee,  at  the  date  of 
McDonnell's  deed,  and  the  individual  members  of  such  firms 
had  an  interest  in  their  assets,  capable  of  being  sold  and  con- 
veyed, and  of  being  made  the  subject  of  security  for  the 
payment  of  the  purchase-price  of  the  property.  In  so  far  as 
those  interests  became  contributions  to  the  capital  of  subse- 
quent Jirms,  formed  to  carry  on  the  same  business,  they  could 
only  be  used  for  that  purpose,  subject  to  the  hens  already 
existing  upon  them,  and  the  creditors  of  such  firms  could 
acquire  no  right  to  contest  the  validity  of  such  liens,  except 
such  as  belonged  to  the  firm  itself. 

The  attempted  defense  of  the  appellants  is  6imply  a  claim 
that,  at  the  time  of  McDonnell's  deed  to  Clark,  there  were 
outstanding  claims  in  favor  of  creditors,  which  might  have 
been  used  in  equity  to  extinguish  McDonnell's  legal  title  and 
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thus  produce  a  failure  of  consideration  for  the  mortgage. 
This  defense  is  not  sustainable  either  in  law  or  equity,  or  by 
the  facts  of  the  case. 

The  judgments  of  the  courts  below  should  be  affirmed, 
with  costs  against  the  appellants. 

All  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent  v. 
Daniel  Drisooll,  Appellant. 

Under  the  provision  of  the  Code  of  Criminal  Procedure  (§  528,  as  amended 
by  Chap.  493,  Laws  of  1887).  vestine  in  the  Court  of  Appeals  jurisdiction 
to  examine  the  record  on  appeal  in  a  criminal  action  "where  the  judg- 
ment is  of  death,"  and  to  determine  upon  the  whole  case  whether 
"  the  verdict  was  against  the  weight  of  evidence  or  against  lawt  or  that 
justice  requires  a  new  trial,  whether  any  exceptions  shall  have  been 
taken  or  not  in  the  court  below/1  the  defendant  is  not  given  and  m;*)' 
not  claim,  as  matter  of  right  in  this  rourt,  ihe  benefit  of  errors  occur- 
ring on  the  trial ;  the  failure  to  make  proper  objections  and  take  excep- 
tions deprives  them  of  that  right ;  the  court  is  simply  vested  with  a 
power  in  its  discretion  to  disregard  the  neglect  and  without  regard  to 
exceptions  to  review  the  case  upon  the  merits. 

Where,  therefore,  evidence  was  received  or  rejected  without  objection,  on 
the  trial  in  such  an  action,  which  if  proper  objections  and  exceptions  had 
been  taken,  would  have  required  a  reversal,  the  court  is  not  bound  to 
reverse,  and  is  only  authorize*!  to  do  so ,  in  its  discretion,  where  it  appears 
affirmatively  from  the  whole  case,  that  injustice  lias  been  done  to  the 
accused  in  the  result  arrived  at  by  the  trial  court. 

On  the  trial  of  an  indictment  for  murder,  wherein  it  was  claimed  by  the 
prosecution  that  the  deceased  was  shot  by  defendant,  on  the  cross- 
examination  of  one  McM.  the  defendant  was  permitted  lo  prove  thai 
immediately  after  the  shooting  the  injured  person  stated  in  the  presence 
of  McM.  and  others,  that  McM.  had  shot  her.  ZfrW,  it  was  competent 
for  the  prosecution  to  prove  that  McM+s  at  the  time,  denied  the  charge, 
produced  his  pistol,  and  delivered  it  to  an  officer  present ;  also  that  the 
pistol  was  fully  loaded,  and  its  barrel  cold. 

A  witness,  who  testified  to  these  facts  in  regard  to  the  pistol,  added  that  the 
pistol  bore  no  appearance  of  having  been  fired  off.  Defendant's  counsel 
moved  to  strike  out  the  whole  evidence,  told,  the  motion  was  properly 
denied  ;  that  if  the  inference  the  witness  drew  from  the  facts  was  alone 
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intended  to  be  excluded  by  the  motion,  it  should  have  been  particularly 
referred  to ;  that,  as  made,  the  motion  called  for  too  much,  and  was 
properly  denied.     Also,  that  the  inference  of  the  witness  was  immaterial 
and  could  have  done  no  injury. 
(Argued  October  26,  1887  ;  decided  November  29,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  20, 1887,  which  affirmed  a  judgment  of  the  Court  of 
General  Sessions,  in  and  for  the  city  and  county  of  New  York, 
entered  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  F  Howe  for  appellant.  It  was  error  to  receive 
evidence  of  what  McCarthy  said  and  did  when  confronted 
with  the  deceased,  in'Driscoll's  absence,  some  time  subsequent 
to  the  shooting.  (Greenfield  v.  People,  85  N.  Y.  88 ;  People 
v.  Murphy,  101  id.  127 ;  Lonergan  v.  People,  6  Park.  Cr. 
Rep.  229  ;  People  v.  Dams,  56  K  Y.  95,  101 ;  Whittaker  v. 
Eighth  Ave.  P.  P.  Co.,  51  id.  299  ;  Luby  v.  //.  P.  P.  P.  Co., 
17  id.  131.)  The  denial  by  McCarthy  was  not  part  of  the  res 
gestm.  (Wadele  v.  N.  T.  C.  dec.  P.  P.  Co.,  95  N.  Y.  274.) 
Where  a  statement  forming  part  of  a  conversation  is  given  in' 
evidence  by  one  party,  whatever  was  said  in  the  same  conver- 
sation, tending  to  explain  or  qualify  that  statement  may  be 
given  in  evidence  by  the  other,  but  the  latter  cannot  give  in 
evidence  distinct  and  independent  statements  in  the  same  con- 
versation, in  no  way  connected  with  the  statement  proved  by 
his  adversary,  on  the  ground  that  he  had  opened  the  subject 
by  his  examination.  (People  v.  Peaeh,  87  N.  Y.  511,  512; 
1  Phil,  on  Ev.  416  ;  Platner  v.  Plainer,  78  N.  Y.  103 ;  Rouse 
v.  Whited,  25  id.  170  ;  Garey  v.  Nicholson,  24  Wend.  350 ; 
People  v.  Irving,  95  N.  Y.  541.)  It  was  error  to  permit 
Monahan  to  testify  that  thei  e  was  no  indication  that  McCarthy's 
pistol  had  been  recently  fired.  (1  Greenl.  on  Ev.  §  440  •, 
Best  Prin.  of  Ev.  §§  344,  349 ;  De  Witt  v.  Barley,  9  N.  Y. 
384 ;  Ferguson  v.  Hublell,  97  id.  507 ;  Member  v  People, 
17  Hun,  416;  Wynne  v.  State,  56  Ga.  Ilk) 
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McKenzie  Semple  for  respondent.  The  court  did  not  err 
in  admitting  in  evidence  the  statement  of  the  officer  as  to  the 
condition  of  the  pistol  when  he  received  it  from  McCarthy. 
(Wharton  on  Ev.  §  810 ;  Wynne  v.  State,  56  Ga.  113 ;  Comm. 
v.  Sturtevant,  117  Mass.  122.) 

Ruger,  Ch.  J.  The  questions  involved  in  this  appeal  are 
so  fully  and  satisfactorily  discussed  in  the  opinion  of  Babtlett, 
J.,  at  General  Term,  that  it  is  unnecessary  to  go  much  into 
detail,  in  giving  our  reasons  for  affirming  the  judgment  of  the 
court  below.  In  capital  cases,  however,  it  has  been  the  custom 
of  this  court  to  state  with  some  particularity,  the  grounds  upon 
which  its  decision  is  based,  although  it  may  involve,  to  some 
extent,  a  repetition  of  the  views  expressed  by  other  courts. 

The  record  in  this  case  shows  that  the  defendant  was  tried 
September  27,  1886,  in  the  Court  of  General  Sessions  of  the 
city  and  coufity  of  New  York,  upon  an  indictment  charging 
him  with  the  crime  of  murder  in  the  first  degree,  in  having 
killed  one  Bridget  Garrity,  by  discharging  at  her  a  pistol 
loaded  with  gunpowder  and  bullet,  which  latter  penetrated  her 
body  and  caused  her  death.  The  crime  was  alleged  to  have  been 
committed  on  the  26th  day  of  June  1886,  and  the  evidence 
showed  it  to  have  been  perpetrated  at  about  four  o'clock  in  the 
morning  at  No.  163  Hester  street,  New  York,  in  a  building  occu- 
pied by  one  John  McCarthy  as  an  assignation  house.  The 
witnesses  of  the  homicide  were  principally  persons  of  dis- 
reputable character,  and  their  evidence  was  very  contradictory 
and  incapable  of  being  altogether  reconciled  or  harmonized. 
In  this  conflict  of  testimony  it  became  the  duty  of  the  jury  to 
determine  which  of  the  versions  given  by  the  eye-witnesses 
of  the  transaction,  was  the  true  one,  and  the  defendant  was 
found  guilty  of  the  crime.  Upon  appeal  the  General  Term 
of  the  Supreme  Court  affirmed  the  conviction.  Subsequent  to 
June  20,  1887,  this  appeal  was  taken  from  the  judgment  of 
affirmance.  By  chapter  493  of  the  Laws  of  1887,  section  528 
of  the  Code  of  Criminal  Procedure,  was  so  amended  as  to  vest 
this  court  with  jurisdiction  to  examine  the  record  and  determ- 
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ine  upon  the  whole  case,  whether  it  is  satisfied  "that  the 
verdict  was  against  the  weight  of  evidence,  or  against  law,  or 
that  justice  requires  a  new  trial  whether  any  exceptions  shall 
have  been  taken  or  not  in  the  court  below."  This  provision 
has  very  much  enlarged  the  jurisdiction  and  the  labors  of  this 
court,  and  requires  us  to  review  the  facts  in  every  capital  case, 
and  to  determine  whether,  upon  all  of  the  evidence,  there  is, 
in  our  opinion,  good  and  sufficient  reason  for  setting  aside  the 
verdict  of  the  jury  and  granting  a  new  trial.  The  powers 
conferred  by  this  section  are  similar  to  those  formerly  given 
to  this  court  in  certain  cases  by  chapter  337  of  the  Laws  of 
1855,  as  amended  by  chapter  330  of  the  Laws  of  1858,  and 
to  the  Supreme  Court  by  section  527  of  the  Code  of  Criminal 
Procedure.     (O'Brien  v.  People,  36  K  Y.  276.) 

It  seems  to  have  been  the  intention  of  the  legislature  to  vest 
this  court  with  power,  in  its  discretion,  to  disregard  the  neglect 
or  omission  of  the  accused  to  take  the  customary  objections 
and  exceptions  on  a  trial,  and  grant  a  new  trial  when 
such  a  course  would  be  in  furtherance  of  justice  and  conduce 
to  the  humane  administration  of  the  law.  These  provisions, 
however,  do  not  authorize  the  appellate  court  to  disregard  the 
effect  of  valid  exceptions  taken  by  an  accused  party  on  the 
trial  (CPBrim  v.  People,  supra),  or  excuse  such  party 
from  complying  with  the  settled  rules  of  practice  applicable 
to  the  trial  of  criminal  cases,  or  exempt  him  from  the  duty  of 
presenting  the  usual  and  ordinary  questions  arising  on  the 
trial  of  a  case,  in  the  form  and  manner  heretofore  pursued  in 
the  trial  of  indictments. 

The  omission  of  counsel  for  the  defendant  to  make  the 
proper  objections  and  take  exceptions  to  alleged  erroneous 
proceedings  would,  under  the  amendment  referred  to,  seem 
to  deprive  him  of  the  privilege  of  claiming,  as  matter  of 
right,  in  the  appellate  court,  the  benefit  of  errors  occurring 
on  the  trial,  and  remit  him  to  an  appeal  to  the  discretionary 
power  of  the  appellate  court,  which  arises  when,  upon  an 
examination  of  the  whole  case,  it  appears  affirmatively  that 
injustice  has  been  done  to  the  accused  in  the  result  arrived  at 
Sicxels  — Vol.  LXII.       53 
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by  the  trial  court.  In  the  discussion  of  the  broad  question  in 
the  appellate  tribunal  as  to  whether  substantial  justice  has 
been  done  to  the  accused  upon  his  trial,  it  is  open  to  him  now 
to  urge  a  review  upon  the  merits  of  the  case,  regardless  of 
exceptions,  but  in  reviewing  the  various  incidental  questions 
arising  during  the  progress  of  the  trial,  and  the  exceptions 
taken  to  the  admission  or  exclusion  of  evidence,  or  to  the 
instructions  of  the  court,  regard  must  still  be  had  to  the  estab- 
lished rules  of  law  regulating  such  proceedings.  The  effect 
to  be  ascribed  to  provisions  similar  to  the  one  in  question  in 
appellate  courts,  has  been  heretofore  the  subject  of  some  dis- 
cussion in  the  cases,  but  without  eliciting  any  certain  or  well- 
defined  rule  as  to  the  precise  extent  and  character  of  the  juris- 
diction conferred  by  similar  provisions.  (  WUke  v.  People,  53 
ST.  Y.  525;  Levy  v.  People,  80  id.  327,  336;  Ferris  v. 
People,  35  id.  125  ;  People  v.  MeCann,  16  id.  58  ;  O'Brien,  v. 
People,  36  id.  276.) 

The  general  rule  derived  from  these  authorities,  seems  to  be 
to  leave  it  discretionary  with  appellate  courts,  whether  they 
will  give  effect  to  claims  of  error  or  illegality  in  particular 
cases,  when  the  error  is  not  pointed  out  on  the  trial  and 
objections  and  exceptions  taken  thereto  in  the  usual  manner. 
A  brief  statement  of  the  leading  features  of  the  evidence  will 
serve  to  show  the  reasons  which  have  led  us  to  approve  the 
verdict  of  the  jury.  That  Bridget  Garrity  was  murdered  at 
the  time  and  place  alleged,  and  in  the  manner  charged,  was  not 
disputed  on  the  trial,  and  the  only  issue  of  fact  tried  was 
whether  the  fatal  shot  was  discharged  by  the  defendant,  or 
some  other  person.  The  defendant  attempted  to  show  that 
it  was  fired  by  John  McCarthy.  The  uncontradicted  evidence 
showed  that  about  two  weeks  previous  to  the  homicide,  an 
altercation  arose  between  the  defendant  and  McCarthy  in  the 
streets  of  New  York,  and  McCarthy,  upon  that  occasion, 
discharged  two  pistol  shots  at  the  defendant  with  an  apparent 
intent  to  kill  him,  but  in  fact  inflicted  no  injury  upon  him. 
It  does  not  appear  that  these  parties  met  again  until  the 
morning  of  the  murder. 
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The  crime  charged  in  this  indictment  was  committed  upon 
the  first  floor  of  McCarthy's  house.  This  consisted  of  a  hall 
and  a  front  and  back  room  lying  alongside  of  and  to  the  left 
of  the  hall.  The  hall  extended  from  the  front  to  the  back  of 
the  house,  and  two  doors  opened  therefrom  into  the  back  and 
front  rooms,  respectively,  and  these  rooms  opened  into  each 
•other  by  large  folding  doors.  The  defendant's  version  of  the 
transaction  is  that  at  about  midnight  of  June  25, 1886,  he  met 
another  man  and  two  women,  one  of  whom  was  the  deceased, 
at  a  drinking  saloon  in  Worth  street,  and  they  continued 
together  from  that  time  until  after  the  shooting.  For  several 
hours  of  the  night  they  wandered  from  one  saloon  to  another, 
drinking  frequently  at  each  place  visited,  until  finally  they 
xeached  McCarthy's  house,  and  without  any  apparent  or 
plausible  reason  for  doing  so  entered  it,  the  deceased  going 
first  followed  by  the  defendant  and  their  companions. 
Immediately  upon  entering  the  hall  they  advanced  through 
it  to  the  door  opening  into  the  front  room  and  entered  it, 
Oarrity  leading  the  way,  and  as  she  stepped  into  the  room,  a 
shot  was  fired  by  some  one  inside  which  killed  her.  The 
defendant  did  not  recognize  the  person  who  fired  the  shot,  but 
his  male  companion  testified  that  it  was  McCarthy.  They 
both  testified  that  Driscoll  did  not  fire  a  pistol  at  all  that 
night.  Driscoll  testified  that  after  this  shot  he  immediately 
ran  away,  and  remained  in  hiding  until  discovered  and  arrested 
by  the  officers  of  the  law.  There  was  much  direct  evidence 
given  on  the  part  of  the  People  to  controvert  this  version  of 
the  crime,  and  the  circumstances  seem  to  us  to  contradict  it 
and  point  with  much  force  to  the  defendant  as  its  perpetrator. 

At  the  time  of  the  shooting  six  or  eight  persons  occupied 
the  rooms  where  it  occurred ;  some  of  them  were  asleep,  others 
were  playing  cards,  and  still  others  were  watching  the  game 
and  engaged  in  conversation.  McCarthy  was  in  the  front 
room,  and  he  testified,  that  when  the  door  opened  and  the 
deceased  entered,  he  saw  the  defendant  behind  her  and  immedi- 
ately advanced  to  the  door  and  6hoved  him  out  of  the  room  ; 
that  immediately  thereafter  he  saw  a  pistol  protruded  through 
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the  door  and  tired  into  the  room ;  that  he  immediately  ran 
between  the  folding-doors  through  the  back  room,  and  jumped 
out  of  the  window  into  the  yard  behind  the  house ;  from  there 
lie  entered  the  basement  and,  while  there,  heard  a  second  shot 
fired  apparently  in  the  hall  above  ;  that  he  went  directly  from 
the  basement  into  the  upper  hall  and  out  into  the  street,  and, 
after  being  absent  about  fifteen  minutes,  returned  to  the  scene 
of  the  affray,  where  he  found  the  deceased  lying  on  a  bed  in 
the  back  room,  and  a  physician  and  some  policemen  standing 
about  the  bed.  McCarthy  also  testified  that  he  did  not  fire 
off  a  pistol  during  this  affray.  One  Carrie  Wilson  testified 
that  she  was  in  the  hall  when  Garrity  and  Driscoll  entered 
and  that  they  advanced  to  the  door  of  the  front  room  which 
Garrity  opened  and  entered,  and,  as  she  saw  McCarthy,  gave 
a  signal  to  Driscoll,  who  advanced  to  the  door  and  fired  a 
pistol  into  the  room,  whereupon  the  door  was  crowded  back 
against  him  and  he  then  went  to  the  door  of  the  back  room 
and,  after  forcing  it  open,  pointed  the  pistol  into  the  room  and 
fired  again  ;  that  the  ball  discharged  therefrom  struck  Garrity, 
who  was  standing  at  the  folding  doors  between  the  two  rooms, 
and  she  fell  to  the  floor. 

Two  witnesses,  who  were  in  the  rooms  at  the  time  of  the 
occurrence,  testified  that  two  shots  only  were  fired,  both 
coming  from  the  hallway,  the  first  one  being  shot  through  the 
door  of  the  front  room,  and  the  last  one  through  the  door  of 
the  back  room,  whereupon  Garrity  exclaimed,  "  I  am  shot," 
and  fell  to  the  floor.  They  also  testified  that  McCarthy,  as 
well  as  most  of  the  oecupants  of  the  rooms,  had  jumped  out 
of  the  back  window  before  the  fatal  shot  was  fired.  After  the 
affray  a  ball  of  larger  calibre  than  that  used  in  the  McCarthy 
pistol,  was  found  imbedded  in  the  wall  of  the  front  room, 
nearly  opposite  the  door  opening  into  the  hall.  Immediately 
after  the  shooting  the  defendant  was  discovered  running  from 
the  scene  of  the  affray,  dressed  in  a  sack  coat,  with  his  right 
hand  in  its  pocket,  and,  upon  being  pursued,  was  found  within 
fifteen  minutes  after  the  shooting  in  a  dark  room  in  a  house 
occupied  by  his  mother,  near  the  place  of  the  affray,  lying  on 
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the  floor  behind  a  door,  dressed  only  in  his  shirt  and  panta- 
loons. His  sack  coat  had  disappeared  and  could  not  be  found. 
Upon  being  arrested  he  stated  that  he  had  been  sleeping  there 
since  eight  o'clock  the  night  before,  and  denied  that  he  had 
been  at  McCarthy's  during  the  night.  It  further  appeared 
that  Driscoll,  Garrity  and  their  two  companions  were  met  in 
the  street  shortly  before  the  shooting  by  a  policeman,  and  as 
he  passed  them  Driscoll  was  heard  to  say  to  Garrity,  "  You 
damned  bitch,  I  will  kick  you  into  the  gutter ;  you  won't  stick 
tome;"  to  which  Garrity  replied,  " Yes,  Dan,  I'll  stick  to 
you ;  you  shoot  him  and  I'll  stick  by  you."  It  also  appeared 
that  immediately  after  the  shooting  Bridget  Garrity,  while 
lying  upon  the  bed  in  McCarthy's  house,  stated  in  the  presence 
of  a  physician  and  the  policeman,  in  answer  to  a  question 
put  to  her  by  one  of  them,  that  McCarthy  had  shot  her. 
McCarthy,  who  was  then  present,  immediately  denied  the 
accusation  and  produced  a  pistol  from  his  pocket,  which  he 
delivered  to  the  officer.  This  pistol  was  fully  loaded,  its 
barrels  were  cold,  and  none  of  them  appeared  to  have  been 
recently  discharged.  Garrity  again,  after  having  been 
Temoved  to  the  hospital,  stated  to  one  of  the  physicians  in 
attendance  that  McCarthy  fired  the  shot  which  killed  her. 
On  another  occasion,  on  the  same  day,  when  she  became  con- 
scious that  her  wound  was  fatal  and  that  she  must  soon  die, 
she  told  her  mother  that  the  defendant  fired  the  pistol  which 
wounded  her.  About  five  o'clock  of  the  same  day  she  expired 
from  the  effect  of  the  wound  inflicted  upon  her.  Both 
McCarthy  and  Driscoll  were  immediately  arrested,  and  were 
each  charged  in  the  Police  Court  with  the  commission  of  the 
crime,  but  subsequently  McCarthy  was  released  from  the 
prosecution  for  murder  and  held  as  a  witness  to  the  crime. 
Upon  these  facts  the  jury  found  the  defendant  guilty  of  the 
crime  of  murder,  and  we  find  no  sufficient  reason  for  dis- 
turbing their  verdict. 

Assuming  the  competency  of  the  declarations  made  by 
Oarrity  as  to  the  identity  of  the  person  who  shot  her,  they 
were  entitled  to  but  little  weight  in  view  of  the  fact  that  she 
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was  an  accomplice  in  the  commission  of  the  crime,  and  the 
confederate  of  the  defendant.  Her  subsequent  declaration, 
made  in  view  of  her  approaching  death,  that  the  shot  was  fired 
by  Driscoll,  quite  nullified  the  effect  of  her  previous  statement 
That  the  killing  of  Bridget  Garrity  by  the  defendant  was  not 
intended  appears  altogether  probable  from  the  evidence,  but 
that  it  occurred  while  he  was  endeavoring  to  shoot  McCarthy 
out  of  revenge  for  the  previous  attempt  by  McCarthy  upon 
his  life,  seems  natural  and  probable  from  the  character  and 
condition  of  the  man,  and  the  influences  which  generally  inspire 
and  control  the  conduct  of  men  leading  the  life,  and  subject 
to  the  habits  and  passions  of  the  defendant.  It  may  well  be 
inferred  from  the  evidence  that  the  defendant  had  a  motive 
in  going  to  the  house  of  McCarthy  and  endeavoring  to  shoot 
him,  and  the  conversation  occurring  between  him  and  Garrity 
shortly  before  the  affray,  shows  that  he  was  influenced  by  it, 
and  that  it  was  then  controlling  his  conduct,  and  prompting  his 
action.  His  flight  from  the  scene  of  the  crime  and  his  attempt 
at  concealment,  together  with  his  denial  that  he  was  present  on 
that  occasion,  afford  some  evidence  of  consciousness  of  guilt, 
and  this  is  strengthened  by  the  fact  that  he  threw  away  or 
concealed  his  coat,  presumably  containing  the  instrument  with 
which  the  crime  was  committed.  The  fact  that  a  pistol  ball 
was  found  in  the  wall  of  the  front  room  opposite  the  door,  i* 
apparently  m  conflict  with  the  version  of  the  transaction  given 
by  the  defendant,  and  strongly  corroborates  the  account  of  the 
affray  given  by  the  prosecution.  The  place  where  the  homicide 
was  committed,  in  McCarthy's  own  house,  and  the  unseasonable 
hour  of  the  night,  show  that  McCarthy  was  neither  contem- 
plating a  crime,  nor  anticipating  its  commission,  but  was 
apparently  pursuing  his  usual,  though  disreputable,  avocation, 
when  rudely  interrupted  by  the  violent  and  unjustifiable 
intrusion  of  the  defendant  and  his  accomplices  into  his  house- 
and  their  onslaught  upon  its  inmates  That  this  was  a  deliber- 
ate and  premeditated  intrusion,  and  had  crime  as  its  object, 
seem  to  be  a  natural  and  legitimate  deduction  from  the  circum- 
stances of  the  case  as  developed  by  the  proof. 
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While  it  would  have  been  more  satisfactory  if  the  guilt  of 
the  defendant  had  been  altogether  established  by  the  testimony 
of  reputable  witnesses,  free  from  any  imputation  of  interest 
or  improper  motives,  yet  such  evidence  cannot  often  be  pro- 
cured as  to  crimes  committed  in  the  haunts  of  vice  and 
dissipation,  and  in  such  cases  the  truth  must  be  sought  by  the 
aid  of  such  means  as  the  situation  affords.  It  should  not 
shield  a  criminal  from  the  just  consequence  of  his  crime  that 
it  was  perpetrated  in  a  den  of  vice  and  immorality,  and  in  the 
presence  of  vile  and  abandoned  profligates,  if  enough  can  be 
derived  from  the  testimony  and  circumstances  of  the  case,  to 
satisfy  a  jury  beyond  a  reasonable  doubt,  of  the  identity  of  the 
person  committing  it.  The  law  is  framed  to  protect  the 
rights  of  the  wicked  and  vicious,  as  well  as  those  of  the  vir- 
tuous and  upright,  and  no  excuse  can  be  made  for  an  omission 
to  do  so  by  the  courts,  except  absolute  inability  on  the  part  of 
the  officers  of  justice,  to  produce  reasonable  and  sufficient 
proof  of  the  guilt  of  the  wrong-doers.  In  this  case  we  think 
such  proof  was  produced  and  such  corroboration  was  afforded 
to  the  testimony  of  the  inculpated  witnesses  as  justified  the 
verdict  rendered  by  the  jury. 

Some  exceptions  were  taken  by  the  defendant  during  the 
course  of  the  trial,  to  the  admission  of  evidence  bearing  upon 
the  issues  in  the  case,  but  we  are  of  the  opinion  that  none  of 
them  were  well  taken.  It  may  be  said,  with  reference  to  all 
of  them,  that  the  facts  attempted  to  be  excluded  by  the  objec- 
tions, had  already  been  proved  in  the  case  by  evidence  not 
objected  to  by  the  defendant,  and  were  legitimately  before  the 
jury  for  their  consideration,  when  the  effort  was  made  to 
exclude  further  proof  of  the  same  facts. 

Among  other  things,  it  was  claimed  that  error  was  committed 
by  the  trial  court  in  admitting  evidence  of  the  declaration  of 
McCarthy,  that  he  did  not  shoot  Garrity,  made  in  the  course 
of  a  conversation  immediately  following  the  commission  of 
the  crime.  It  does  not  seem  that  this  evidence,  even  if 
improperly  admitted,  could  have  had  much  weight  with  the 
jury,  inasmuch  as  McCarthy  had  already  testified  that  he  did 
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not,  in  fact,  discharge  a  pistol,  and  it  would  not  be  likely  to 
give  more  weight  to  his  unsworn  declaration,  than  it  accorded 
to  his  sworn  evidence,  but  we  are  of  the  opinion  that  the  evi- 
dence was  competent  under  the  circumstances  of  the  case.  The 
issue  was  presented  by  the  defendant,  that  the  shot  which  killed 
Garrity  was  discharged  by  McCarthy,  and  it  was  in  rebuttal 
of  the  defendant's  evidence  that  the  declaration  was  admitted. 
McCarthy  was  a  witness  in  the  case,  subject  to  the  same  rules 
applicable  to  the  testimony  of  other  witnesses,  except  that  his 
testimony  was  given  under  the  influence  of  a  motive,  and 
required  stricter  scrutiny  on  the  part  of  the  court  and  jury,  than 
that  given  by  more  disinterested  persons.  The  defendant,  upon 
the  cross-examination  of  McCarthy,  had  been  allowed  to  draw 
out  the  fact  that  G-arrity,  immediately  after  the  shooting,  and 
while  lying  upon  the  bed  in  the  back  room  of  McCarthy's 
house,  stated,  in  reply  to  a  question  put  to  her  by  a  bystander, 
that  McCarthy  or  the  "  man  with  red  whiskers  "  had  shot  her. 
This  statement  was  in  fact  made  in  the  presence  of  McCarthy, 
and  his  declaration  was  made  in  reply  to  this  accusation.  The 
statement  made  by  Garrity  was  not  objected  to  by  the  People, 
as  it  well  might  have,  been,  for  she  did  not  then  appear  to  be 
laboring  under  any  apprehension  of  death,  and  it  was  neither 
competent  as  an  ante-mortem  declaration  nor  as  part  of  the 
res  gestce.  (  Waldele  v.  N.  T.  C.  &  B.  R.  R.  R.  Co.,  95 
N.  Y.  274.)  Such  a  statement  made  in  the  presence  of 
McCarthy,  if  not  denied  by  him,  could,  however,  hardly  fail 
to  have  had  an  important  influence  upon  the  deliberations  of 
the  jury,  and  it  might  reasonably  have  inferred,  from  his 
silence  under  such  an  accusation,  that  he  acquiesced  therein. 
The  circumstances  emphatically  called  for  a  denial  from  him 
if  he  proposed  to  contest  its  truth,  and  the  absence  of  such 
denial  would  have  given  a  false  impression  as  to  the  weight 
and  force  to  be  ascribed  to  the  charge  made  by  Garrity. 

The  defendant,  having  voluntarily  opened  the  issue  as  to  the 
admissibility  and  effect  of  the  conversation,  had  no  right, 
after  obtaining  such  parts  of  it  as  he  desired,  to  shut  the  door 
and  object  to  other  parts  of  the  same  conversation  tending  to 
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impair,  explain  or  contradict  the  declaration  proved  by  him- 
self. (People  v.  Jones,  106  K  T.  523 ;  Homer  v.  Everett, 
91  id.  641.)  The  effect  of  the  defendant's  contention  is 
that  he  was  entitled  to  the  benefit  of  an  implied  admission  of 
the  charge  of  McCarthy's  guilt,  when,  in  truth,  the  accusation 
was  promptly  denied,  or,  in  other  words,  that  he  had  acquired 
a  vested  right  to  the  use  of  an  uncontradicted  accusation, 
when,  in  fact,  it  was  immediately  disputed.  The  law  is  con- 
fessedly tender  of  the  rights  of  accused  persons,  but  it  is 
hardly  subject  to  the  charge  of  authorizing  them  to  build  up 
theories  of  innocence  based  upon  fictitious  or  fraudulent 
assumptions. 

It  is  further  claimed  by  the  defendant  that  the  evidence  in 
relation  to  the  delivery  by  McCarthy  of  his  pistol  to  the 
officer  and  its  production  on  the  trial  was  error.  Evidence 
that  McCarthy  had  a  pistol  in  his  possession  at  the  time  of  the 
<5onversation  with  Sanity,  immediately  after  the  shooting, 
and  that  he  then  delivered  it  to  the  officer,  at  which  time  none 
of  its  barrels  were  empty,  was  admitted  without  objection  on 
McCarthy's  direct-examination,  and  was  more  fully  detailed 
by  that  witness  upon  his  cross-examination  by  the  defendant. 
Subsequently,  upon  an  attempted  repetition  of  some  of  this 
evidence  by  another  witness,  and  after  it  had  been  received 
without  objection,  the  defendant's  counsel  moved  to  strike 
out  the  testimony  of  the  witness  as  to  what  McCarthy  said 
and  did,  on  the  ground  that  the  defendant  was  not  present  and 
that  it  was  incompetent.  The  court  denied  the  motion  and 
the  defendant  excepted.  We  think  there  was  no  error  in  this 
ruling.  The  fact  that  the  same  evidence  already  appeared 
in  the  case,  not  only  without  objection,  but  upon  the  exami- 
nation of  witnesses  by  defendant,  would  render  the  relief 
asked  by  the  motion,  if  granted,  a  useless  proceeding  and  of 
no  benefit  to  the  defendant. 

We  are  also  of  the  opinion  that  the  evidence  was  competent 

as  an  incident  to  the  conversation,  and  a  pertinent  fact  to  be 

taken  into  consideration  by  the  jury  in  determining  the 

weight  and  effect  to  be  given  to  the  charge  made  by  Garrity. 
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The  production  of  a  fully  loaded  pistol,  bo  soon  after  the 
shooting,  by  McCarthy,  and  bearing  no  appearance  of  having 
been  recently  discharged,  tended  to  corroborate  and  give 
weight  to  the  statement  made  by  him,  that  he  did  not  fire  the 
shot  that  killed  Garrity.  This  was  competent  evidence  for 
the  People  in  answer  to  the  defendant's  attempt  to  fasten  the 
responsibility  for  the  crime  upon  McCarthy.  Its  force  and 
effect  was  for  the  jury,  but  it  was  competent  upon  the  ques- 
tion as  to  whether  McCarthy  had  fired  a  pistol  on  that 
occasion.  The  subsequent  production  of  the  pistol  on  the 
trial  was  entirely  immaterial,  and  added  nothing  to  the  force 
of  the  facts  already  in  evidence. 

The  motion  to  strike  out  the  answer  of  the  witness  Monahan, 
to  a  question  put  by  the  court,  was  properly  denied.  The 
witness  had  already  stated,  without  objection,  that  in  company 
with  other  officers,  immediately  after  the  shooting,  he  had 
examined  the  pistol  and  found  that  "  it  had  not  been  fired 
off ;  that  the  barrel  was  cold ;  it  was  not  warm ;  there  was  no 
indication  that  the  shots  had  been  fired  off ;  they  were  still 
full."  The  court  recapitulated  these  facts  to  the  witness,  and 
asked  him  if  that  was  right,  to  which  he  replied,  "  Yes,  sir." 
The  defendant's  counsel  then  said,  "  I  ask  that  be  stricken 
out."  The  motion  was  denied.  We  see  no  error  in  this. 
No  ground  was  stated  for  the  motion,  and  most  of  the  evi- 
dence was  undoubtedly  competent.  The  evidence  that  the 
barrels  were  full,  and  appeared  to  be  cold,  were  facts  per- 
ceptible to  the  senses,  and  were  competent  in  any  point  of 
view.  The  inference  that  the  pistol  had  not  recently  been 
discharged,  was  a  legitimate  deduction  from  the  facts  stated, 
and  would  have  been  made  by  the  jury  even  without  the  testi- 
mony of  witnesses,  and  could  not  possibly  have  harmed  the 
defendant.  If  the  inference  which  the  witness  drew  from 
JH  the  facts  was  alone  intended  to  be  excluded  by  the  motion,  it 

should  have  been  particularly  referred  to.  As  it  was,  the 
motion  called  for  too  much,  and  was  properly  denied. 

Two  exceptions  to  the  refusal  of  the  court  to  charge  as 
requested  by  the  defendant  are  called  to  our  attention,  and 
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urged  as  error,  in  the  appellant's  brief.  The  charge  as  made 
was  full,  fair  and  unexceptional,  and  fairly  covered  all  of  the 
questions  presented  by  the  evidence  on  the  trial.  The  dis- 
position made  of  these  questions  by  Judge  Babtlett,  in  the 
opinion  delivered  at  General  Term,  is  so  manifestly  proper 
and  correct  that  it  needs  not  that  we  should  add  anything  to 
what  is  said  by  him  on  the  subject. 

The  judgments  of  the  courts  below  should  be  affirmed. 

All  concur. 

Judgments  affirmed. 


The  People  op  the  State  or  New  York,  Eespondent,  v. 
Jacob  Shabp,  Appellant. 

The  section  of  the  Penal  Code  (§  79),  declaring  that  any  person  offending 
against  the  sections  thereof  relating  to  bribery  "is  a  competent  witness 
against  another  person  so  offending,  and  maybe  compelled  to  testify 
upon  any  trial,  hearing,  proceeding  or  investigation,"  is  not  violative  of 
the  constitutional  provision  (State  Const,  art.  1,  §  6),  declaring  that  no 
person  shall  ' '  be  compelled,  in  any  criminal  case,  to  be  a  witness  against 
himself; ''  as  it  is  provided  in  the  section  not  only  that  "  the  testimony 
so  given  shall  not  be  used  in  any  prosecution  or  proceeding  *  *  * 
against  the  person  so  testifying  "  but  that  "  the  person  testifying  to  the 
giving  of  a  bribe  which  has  been  accepted  shall  not  thereafter  be  liable  to 
indictment,  prosecution  or  punishment  for  that  bribery." 

The  said  section  embraces  legislative  proceedings  or  investigations. 

Notwithstanding  the  vesting  of  judicial  power  in  the  courts,  certain  powers, 
in  their  nature  judicial,  belong  to  the  state  legislature  and  may  be 
delegated  to  a  committee,  with  authority  to  take  testimony  and  summon 
witnesses,  and  a  refusal  to  appear  and  testify  in  obedience  to  the  subpoena 
of  such  a  committee  is  a  contempt,  and  under  the  Penal  Code(§§  68,  69) 
renders  the  person  guilty  of  a  misdemeanor. 

Where  a  person  attends  before  a  legislative  committee  in  obedience  to  its 
subpoena  and  is  sworn  and  examined  as  a  witness,  he  cannot  be  deemed 
a  willing  or  consenting  witness,  and  he  does  not  waive  the  privilege  given 
by  said  section  by  not  asserting  it  before  the  committee. 

The  terms  of  a  preamble  and  resolution  directing  an  investigation,  may  be 
looked  to  to  determine  the  legislative  intent. 

An  indictment  for  bribery  under  the  Penal  Code  (§  78),  charged  the  defend- 
ant with  offering  and  giving  to  P.,  a  member  of  the  common  council  of 
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the  city  of  New  York,  a  specified  sum  of  money,  with  intent  to  influence 
him  in  the  exercise  of  his  powers  and  functions  as  such  member,  upon 
the  application  of  the  Broadway  Surface  Railroad  Company  for  the  con- 
sent of  the  common  council  to  the  construction  of  its  railway.  On  the 
trial,  it  was  proved  that  a  bribe  had  been  given  to  and  accepted  by  F.; 
also,  that  defendant  was  subpoenaed  as  a  witness  and  attended  in  obedience 
to  the  subpoena  before  a  committee  of  the  state  senate  appointed  to  inves 
tigate  the  methods  adopted  by  the  company  in  obtaining  such  consent. 
The  preamble  and  resolutions  appointing  the  investigating  committee 
were  given  in  evidence.  The  former  referred  to  the  provisions  of  the  Con- 
stitution and  the  statutes  relating  to  street  railways  requiring  the  consent 
of  the  local  authorities,  and  recited  that  the  charge  was  made  that  the 
consent  to  the  railroad  upon  Broadway  was  obtained  by  fraud  and 
through  corrupt  influence  and  bribery  of  members  of  the  common  coun- 
cil, and  the  committee  was  authorized  by  the  resolutions  to  investigate 
fully  the  action  of  the  board  of  aldermen  of  said  city  which  granted  or 
gave  the  consent  "  or  of  any  member  thereof  who  voted  for  the  same  in 
respect  thereto."  The  sergeant-at-arms  of  the  senate  was  directed  to 
attend  the  sitting  of  the  committee,  serve  subpoenas,  etc.  The  prosecu- 
tion was  then  allowed  to  prove  under  exception  and  objection  the  testi- 
mony so  given  by  defendant,  which  tended  to  show  his  complicity  in  the 
crime.  Held,  error;  that  the  senate  had  power  to  authorize  the  investi- 
gation; that  the  testimony  was  to  be  considered  as  given  under  compul- 
sion; that  the  case  was  covered  by  said  section;  and,  therefore,  that  the 
testimony  so  given  was  privileged. 

XUbourn  v.  Thompson  (103  U.  S.  176)  distinguished. 

The  history  of  legislation  in  this  state  on  the  subject  of  bribery  given. 

Evidence  was  allowed  to  be  given  on  the  part  of  the  prosecution,  under 
objection  and  exception,  proving  a  corrupt  proposal  made,  about  a  year 
prior  to  the  offense  charged,  by  defendant  to  an  engrossing  clerk  of  the 
assembly,  to  pay  said  clerk  $5,000  to  alter  a  certain  bill  in  reference  to 
street  railways,  which  said  clerk  then  had  in  his  possession,  so  that  its 
terms  might  authorize  the  construction  of  a  railroad  on  Broadway  in 
said  city.    Held,  error. 

Pieraon  v.  People  (79  N.  Y.  424);  People  v.  Wood  (3  Parker's  Cr.  R.  681); 
Stout  v.  People  (4  id.  132);  Commonwealth  v.  Tuckerman  (10  Gray, 
173,  199);  Commonwealth  v.  McCarthy  (119  Mass.  354);  Commonwealth  v. 
Bradford  (126  id.  42);  Commonwealth  v.  Merriam  (14  Pick.  518); 
Peo&e  v.  CrSuUivan  (104  N.  Y.  481);  Commonwealth  v.  Abbott  (130 
Mass.  472)  distinguished. 

One  M..  a  member  of  the  board  of  aldermen,  called  as  a  witness  for  the 
prosecution,  testified  that  after  the  "  consent "  was  given  he  received 
from  one  De  L.  $5,000.  After  repeatedly  denying  any  understanding  on 
his  part  that  it  was  paid  on  account  of  the  Broadway  Railroad  Company, 
he  was  asked:   "  What  did  you  think  at  the  time,  what  he  gave  it  to  you 
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for?"  The  witness  answered,  under  objection  and  exception:  "  I  sup- 
posed it  was  for  the  Broadway  Road."  Meld,  the  testimony  was  incom- 
petent and  its  reception  error. 

The  prosecution  was  permitted  to  prove;  as  part  of  the  evidence  in  chief, 
by  a  detective  officer  that  he  had  been  employed  by  the  district  attorney 
to  serve  subpoenas  upon  certain  persons  named  in  the  indictment  as 
co-defendants,  who  were  claimed  by  the  prosecution  to  be  important  and 
material  witnesses,  and  some  of  whom,  especially  one  M.,  it  had  already 
been  proved  were  intermediaries  between  the  person  giving  and  those 
receiving  the  bribes;  that  he  found  M.  in  Canada  and  served  a  subpoena 
upon  him;  that  the  others  were  in  Canada  also,  but  that  witness  did 
not  see  them.  It  was  not  claimed  by  the  prosecution  that  defendant 
was  privy  to  their  absence,  or  that  the  object  of  the  testimony  was  to 
furnish  a  basis  for  evidence  otherwise  inadmissible.  Held,  that  the 
reception  of  the  evidence  was  error. 

Pease  v.  Smith  (61  N.  Y.  477),  distinguished. 

People  v.  Sharp  (45  Hun,  460)  reversed. 

(Argued  October  27,  1887;  decided  November  29,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  September  26,  1887,  which  affirmed  a  judgment  of  the 
court  of  Oyer  and  Terminer  in  and  for  the  city  and  county  of  New 
York,  entered  upon  a  verdict.    (Keported  below,  45  Hun,  460.) 

The  material  facts  are  stated  in  the  opinion. 

TP.  BourJce  Cochran,  Albert  SticJcney  and  Edward  W. 
Paige  for  appellant.  The  evidence  of  Pottle  was  incompetent 
to  show  motive.  (Pierson  v.  People,  79  N.  T.  424 ;  Weed  v. 
People,  56  id.  628 ;  Mayer  v.  People,  80  id.  364.)  No  evi- 
dence can  be  given  merely  for  the  purpose  of  establishing  a 
tendency  on  the  part  of  the  accused  to  the  commission  of  a 
Bimilar  offense.  {People  v.  Corbin,  56  N.  T.  563 ;  People 
v.  Coleman,  55  id.  81 ;  People  v.  Oibbs,  93  id.  470 ;  Peoples. 
O*  Sullivan,  104  id.  481.)  It  was  error  to  admit  the  testimony 
of  the  defendant  given  before  the  senate  committee  of  investi- 
gation. (Code  Crim.  Pro.  §§  66-69  •  Laws  of  1869,  chap.  742, 
§  8 ;  People  ex  rel.  Macdonald  v.  Keder,  99  N.  Y.  463,  481.) 
Where  incompetent  evidence  is  received  which  might,  by  any 
possibility,  be  prejudicial  to  the  prisoner,  a  judgment  founded 
upon  it  in  any  way  must  be  reversed.     ( Vickabwrg  It.  Jt.  Co. 
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v.  O'Brien,  119  U.  S.  103  ;  Greene  v.  White,  37  N.  T.  405.) 
"While  the  court  will  not  disturb  a  judgment  for  an  error  that 
did  not  operate  to  the  substantial  injury  of  the  party  against 
whom  it  was  committed,  a  reversal  will  be  directed  unless  it 
appears  beyond  doubt  that  the  error  complained  of  did  not 
and  could  not  have  prejudiced  the  rights  of  the  party.  (Smith 
v.  Shoemaker,  17  Wall.  630,  639 ;  Deery  v.  Cray,  5  id.  795; 
Moores  v.  Nat.  Bank,  104  U.  S.  625 ;  Oilman  v.  High/,  110 
id.  50 ;  Vicksburg  R.  R.  Co.  v.  O'Brien,  119  id.  103.) 

Albert  Stickney  for  appellant.  It  was  necessary  that  the 
defendant's  guilt,  either  as  principal  or  accessory,  should  finally 
be  established  by  evidence  of  his  own  acts.  (Wright  on  Crim. 
Conspiracy,  69,  71 ;  People  v.  Toms,  3  Park  Cr.  Eep.  256; 
People  v.  Courtney,  28  Hun,  589 ;  Cuyler  v.  McCarthy,  40 
K  Y.  221 ;  Ormsbee  v.  People,  53  id.  472 ;  Com.  v.  Work, 
43  Leg.  Intell.  57 ;  Johnson  v.  Miller,  63  la.  529 ;  U.  S.  v. 
Jones,  3  Wash.  C.  C.  209 ;  Swan  v.  Com.,  104  Penn.  St.  218; 
Stephen's  Dig.  Cr.  Law,  art.  39 ;  Wharton's  Cr.  Law,  §  1402; 
Regina  v.  Berry,  4  Foster  &  F.  389 ;  State  v.  Cox,  Missouri, 
29;  Clem  v.  State,  33  Ind.  418;  Connaughiy  v.  State,  1 
Wis.  159.)  The  prosecution  were  bound  to  establish  bribery 
with  money ;  with  the  offer,  promises  or  payment  of  money. 
It  would  be  a  fatal  variance  to  prove  only  bribery  by  bonds, 
or  other  things  of  value,  or  the  use  of  mere  political  influence. 
(1  Hawkins  PL  Cr.  Bk.  1,  chap.  67  ;  Dcuoy  v.  Baker,  4  Burr. 
2471;  Johnson  v.  State,  Mark.  &  Yerg.  129;  Garner  v. 
State,  5  Yerger,  160 ;  State  v.  Stevenson,  83  Ind.  246.)  It 
would  be  a  fatal  variance  to  establish  only  bribery  as  to  the 
later  vote  on  the  second  petition.  {People  v.  Hopson,  1  Demo, 
577;  People  v.  Baker,  96  K  Y.  350.)  The  crime  of  the 
defendant  was  completed,  if  crime  there  was  on  his  part,  when 
his  act  or  the  act  of  his  criminal  agents  were  completed. 
(Wharton's  Crim.  Law,  §  1857;  State  v.  EUis,  33  K  J.  L 
102;  Walsh  v.  People,  65  111.  58 ;  Rex  v.  Vaughan,  4  Burr. 
2494 ;  Rex  v.  Pollman,  2  Campbell,  230.)  It  was  error  to 
admit  the  evidence  of  Pottle,  the  assembly  clerk,  as  to  an 
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alleged  attempt  to  bribe  him  in  1883,  when,  as  he  testified, 
the  act  of  1883  was  in  his  hands.  (Wharton's  Cr.  Ev.  §§  30, 
48 ;  Regina  v.  Oddy,  5  Cox  C.  C.  210 ;  Berger  v.  People, 
9  Week.  Dig.  460;  Coppermom  v.  People,  56  K  Y.  591 ; 
Shaffner  v.  Comm.,  72  Penn.  St.  60 ;  Comm.  v.  Jackson,  132 
Mass.  16  ;  State  v.  Lapage,  57  N.  H.  245 ;  People  v.  Coleman, 
55  K  T.  81 ;  People  v.  Cor&m,  56  id.  363  ;  People  v.  #*&?, 
93  id.  470 ;  People  v.  O' Sullivan,  104  id.  481,  484.)  It  was 
«rror  to  allow  Fullgraff  to  testify,  almost  in  the  exact  words  of 
the  statute,  that  he  had  committed  the  crime  of  bribery. 
{Nioolay  v.  Under,  80  N.  T.  54,  57  ;  Mitter  v.  Z.  L  R;R.  Co., 
71  id.  380,  385 ;  Be  Witt  v.  Barly,  17  N.  Y.  340,  346 ;  Nichols 
v.  W/fo'fe,  41  Hun,  152,  155.)  It  was  error  to  admit  the  evi- 
dence of  the  witness  Brown  as  to  a  loan  of  bank  bills  by 
Fullgraff  to  Carnrick  &  Head,  in  February,  1885.  {People  v. 
Plath,  100  N.  Y.  590 :  People  v.  Hooghkerk,  96  id.  149,  • 
162;  Com.  v.  Holmes,  127  Mass.  424.)  Even  if  it  had  been 
proved  that  De  Lacey  had  been  a  co-conspirator  with  the 
defendant  himself,  the  mere  statement  of  De  Lacey  as  to  a 
past  fact  was  not  such  a  declaration  as  would  be  admissible 
against  a  co-conspirator.  It  was,  at  most,  an  admission  of 
De  Lacey.  (1  Phillips  on  Ev.  207,  208 ;  1  Taylor  on  Ev. 
[8th  ed.]  §§  593  [530],  594  [531];  Stephen's  Dig.  of  Ev. 
art.  4,  note  3  ;  State  v.  Shumaker,  4  Strobh.  266 ;  Hardy* s 
Case,  24  Howell's  State  Trials,  452;  32  id.  341.)  It  was 
error  to  admit  FullgrafFs  evidence  as  to  the  history  of  his 
relations  with  Carnrick  &  Eead  prior  to  the  loan  as  cor- 
roborative evidence.  {Comm.  v.  Holmes,  127  Mass.  424.) 
It  was  error  to  admit  evidence  of  Mayor  Edson's  testimony, 
as  to  the  considerations  which  influenced  him  to  write  his 
veto  message.  (Hutchings  v.  Hatchings,  98  N.  Y.  65 ; 
Anderson  v.  i?.,  W.  cfe  O.  R.  R.,  54  id.  334;  Greene  v. 
White,  37  id.  407 ;  Stokes  v.  People,  53  id.  180.)  It  was 
error  to  admit  evidence  of  the  mere  possession  of  large  bills 
by  other  aldermen  than  Fullgraff,  with  no  evidence  whatever 
of  identification,  except  the  mere  fact  that  the  bills  were  large 
bills.     (  Walbridge  v.  State,  13  Neb.  236 ;  State  v.  Furlong, 


4«SZ 


JTEOPLB   V.   SHARP. 


J-WOV., 


Statement  of  case. 


19  Me.  225  ;  Comm.  v.  Holmes,  127  Mass,  424.)  Even  if  it 
had  been  proved  that  Maloney,  Keenan,  De  Lacy,  Dempsey 
and  Sayles  were  coconspirators  with  the  defendant,  evidence 
of  their  flight  was  inadmissible  against  the  defendant.  (Whart 
Crim.  Ev.,  §  699 ;  People  v.  Stanley,  47  Cal.  113.)  It  was 
error  to  admit  evidence  as  to  mere  entries  in  the  books  of  the 
Seventh  Avenue  Company,  of  which  the  defendant  was  not 
proved  to  have  knowledge,  which  were  made  on  the  direction 
of  Foshay  and  Kerr.  (In  re  Denham  dk  Co.,  L.  E.,  25  Ch. 
Div.  752 ;  Weir  v.  Bdt,  L.  E.,  3  Ex.  Div.  238.)  Before  the 
senate  committee  the  defendant  had  no  protection  on  the  ground 
that  his  answers  would  criminate  him  ;  and,  as  his  testimony 
was  given  under  compulsion,  which  the  law  did  not  allow  him 
to  resist,  he  is  protected  against  this  use  of  his  evidence  on  his 
own  trial  by  the  Constitution.  (Cushing's  Manual  Pari.  Law, 
397,  677 ;  38  Hansard  Pari.  Debates  [1st  Series],  919,  956.) 
In  the  absence  of  constitutional  restrictionE,  and  within  the 
limits  of  legislative  power,  our  state  legislature  is  supreme ; 
and  the  power  of  either  house,  or  of  its  committees,  as  to  this 
mattefr  of  the  examination  of  witnesses,  is  plenary  and  unre- 
stricted. (First  Constitution  of  New  York,  1  N.  Y.  R.  S. 
[Bank's  7th  ed.],  44 ;  1  E.  S.  428, 436-438  ;  People  v.  Draper, 
15  K  Y.  532 ;  Peoples.  Flagg,  46 id. 401 ;  People  v.  Keder, 
99  id.  463.)  The  Constitution,  which  must  be  supposed  to 
have  been  framed  with  reference  to  the  existing  law,  did  not 
protect  a  witness  from  testifying  before  a  legislative  committee, 
nor  in  any  way  restrict  the  powers  of  the  legislature  or  of  a 
legislative  committee,  in  this  respect.  (Boyd  v.  U.  S.,  116 
U.  S.  616  ;  Emery's  Case,  107  Mass.  172.)  The  Penal  Code 
has,  on  this  point,  reinforced  the  common  law.  (Penal  Code, 
§  69.)  As  the  defendant  had  no  privilege  before  the  senate 
committee,  he  was  bound  to  obey  the  law.  He  was  not  called 
on  to  commit  a  misdemeanor,  or  to  claim  a  privilege  that  did 
not  exist.  (Boyd  v.  U.  8,  116  U.  S.  616,  630 ;  People  v. 
Singer,  18  Abb.  [N.  C],  96 ;  People  v.  McCoy,  45  How.  Pr. 
216 ;  State  v.  Froiseth,  16  Minn.  296 ;  Emery's  Case,  107 
Mass.  172.)     Section  79  of  the  Penal  Code  is  intended  to  be 
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a  comprehensive  and  complete  provision  to  deprive  all  persons 
in  bribery  cases  of  any  privilege  and,  at  the  same  time,  as  a 
necessaiy  condition  to  so  doing,  to  give  them  fnll  security 
against  any  subsequent  use  of  this  evidence  in  any  prosecution  or 
proceeding,  civil  or  criminal,  against  themselves.  (Laws  1853, 
chaps.  217,  539 ;  Laws  1857,  chap.  446 ;  Laws  1869,  chap.  742 ; 
People  v.  Kelly,  24  N".  Y.  72 ;  Perrme  v.  Striker »,  7  Paige, 
98.)  Fullgraff,  in  addition  to  being  an  accomplice,  stood  con- 
fessed as  a  willful,  deliberate  perjurer,  and  his  testimony  was 
to  be  wholly  disregarded.  {People  v.  Avon*,  40  N.  Y.  1.) 
The  evidence  of  the  acts  of  the  defendant  himself  does  not 
tend  in  any  way  to  connect  him  with  the  bribery  alleged, 
either  as  principal  or  accessory.  (1  Greenleaf  s  Ev.  §  13, 
note  [a] ;  Will's  Circumstantial  Ev.  141 ;  People  v.  Kennedy, 
32  K  Y.  141;  People  v.  Bennett,  49  id.  137,  144;  PoUoch 
v.  Pollock,  71  id.  137;  People  v.  Williams,  1  K  Y.  Cr.  K. 
336 ;  People  v.  Plath,  100  N".  Y.  590 ;  People  v.  Jaehne,  103 
id.  200.)  The  evidence  before  the  senate  committee  of  Foshay 
and  Kerr,  as  far  as  concerns  this  defendant,  was  merely  hear- 
say, and  therefore  inadmissable.  {People  v.  Dams,  56  N.  Y. 
95,  101.)  At  common  law,  wherever  illegal  testimony  of 
importance  had  been  admitted  before  the  grand  jury,  which 
the  court  could  see  might  have  had  substantial  weight  in 
influencing  their  verdict,  the  court  was  bound  to  quash  the 
indictment  on  motion.  {People  v.  HvZbut,  4  Denio,  133 ; 
U.  8.  v.  Coolidge,  2  Gallison,  363 ;  TJ.  8.  v.  Farrvngton,  5 
Fed  Eep.  343 ;  People  v.  Singer,  18  Abb.  [N.  C]  96  ;  People 
v.  SeMck,  4  N.  Y.  Cr.  E.  329 ;  U.  S.  v.  Kilpatrick,  16  Fed. 
Rep.  765, 771 ;  Pecplev.  Restmblatt,  1  Abb.  Pr.  268 ;  People 
v.  Briggs,  60  How.  Pr.  17 ;  People  v.  Moore,  65  id.  177 ; 
Spanenberger  v.  State,  53  Ala.  481 ;  State  v.  Lanier,  90  N.  C. 
714 ;  State  v.  Froiseth,  16  Minn.  296  ;  Missouri  v.  Grady, 
12  Mo.  App.  361.)  This  remedy  still  remains  under  the 
Code.  {People  v.  Wise,  2  How.  Pr.  [N.  S.]  92 ;  People  v. 
Petrea,  92  N.  Y.  132, 144.)  The  court  has  the  same  control 
of  the  grand  jury  that  it  has  of  the  petit  jury,  and  it  is  bound 
to  give  protection  to  the  citizen  against  any  clear  and  sub- 
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stantial  invasion  of  constitutional  rights,  with  or  without  a 
statute.  (State  v.  Connor,  1  Head  [Tenn.],  28 ;  People  v. 
Shattuck,  8  Abb.  [K  C]  33,  35 ;  People  v.  Hooghkerk,  96 
N.  Y.  149,  159.)  The  defendant  was  not  barred  from  this 
remedy  by  having  pleaded  to  the  indictment  (27.  S.  v. 
Coolidge,  2  Gall.  363 ;  People  v.  Moore,  65  How.  Pr.  177; 
People  v.  Briggs,  60  id.  17.)  The  indictments  ought  all  to 
have  been  set  aside,  quashed  and  dismissed.  (  U.  S.  v.  Far 
rvngton,  5  Fed.  Rep.  348 ;  Spcmenberger  v.  State,  53  Ala.  486.) 

Edward  W.  Paige  for  the  appellant.  The  defendant  was 
"a  person  offending  against"  the  provisions  of  the  Code 
"  relating  to  bribery."  (People  v.  Mondon,  103  N.  Y.  211 ; 
Hendriek8on  v.  People,  10  id.  113 ;  Foster  v.  Pierce,  11 
Cush.  437;  Comm.  v.  Pratt,  126  Mass.  462;  State  v.  X,4 
N.  H.  562 ;  Norfolk  v.  Gaylord,  28  Conn.  309 ;  Chamberlain 
v.  Fifow,  12  Vt.  491 ;  /Sate  v.  Nichols,  29  Minn.  357 ; 
Howell  v.  Parish,  26  La.  Ann.  6 ;  Alderman  v.  People,  4 
Gibbs.  (Mich.)  414;  P#?pfe  v.  Freshout,  55  Col.  375 ;  Zow 
v.  Mitchell,  18  Me.  374;  1  Greenleafs  Ev.  451 ;  State  v. 
Quarries,  13  Ark.  307,  308 ;  Knedcmd  v.  /Sfeofe,  62  Georgia, 
395,  398 ;  Miller  on  Competency  of  Witnesses  [Phil.  ed.  1881] 
79 ;  Lathrop  v.  Clapp,  40  N".  Y.  328,  331.)  In  construing 
a  statute  everything  in  favor  of  the  liberty  and  the  security 
o-  the  citizen  and  the  protection  of  the  individual  is  to  be 
liberally  and  comprehensively  interpreted.  (Potter's  Dwarrifl, 
49 ;  Lieber's  Political  Hermaneutics,  Chap.  5  [16th  ed.  1880], 
134 ;  People  ex  rd.  Hockley  v.  KeOy,  21  N.  Y.  74,  81,  82; 
Boyd  v.  U.  S,  116  U.  S.  616.)  The  popular  or  received 
import  of  words  is  to  be  used  in  the  interpretation  of  statutes. 
(Potter's  Dwarris,  143 ;  Chmnberlam  v.  West  Tr.  Co.,  44 
K  Y.  305,  309  ;  MaiMardv.  Lawrence,  16  How.  [U.  S.],  251.) 
The  popular  or  received  import  of  the  word  "  investigation " 
is  that  it  means  a  legislative  investigation.  (Regma  v. 
Ingham,  5  B.  &  S.  257,  264,  270,  274^276;  2  Hans.  XYHI, 
968,  969,  970,  971,  972,  973,  974;  id.  XXIII,  1197,  1198; 
Cushing's  Law  and  Practice  of  Legislative  Assemblies  [Boston 
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ed.  1866],  §§  983,  1001,  Laws  of  1869,  Chap.  742,  §  8.) 
The  previous  use  of  the  word  "  investigation  "  in  the  statutes 
of  New  York,  shows  that  a  legislative  investigation  was 
meant  to  be  included  in  the  meaning  of  the  words  "any 
investigation,"  if,  indeed,  it  was  not  intended  to  be  the  only 
thing  referred  to.  (Laws  of  1848,  Chap.  72,  §  8 ;  Laws  of 
1857,  Chap.  504;  Laws  of  1879,  Chap.  307.)  The  Penal 
Code  is  a  codification  and  includes  in  its  provisions  the  act  of 
1869.  (Penal  Code,  §§  72,  78 ;  note  to  section  78,  of  revisers' 
report  of  February,  1879 ;  note  to  section  80 ;  note  to  section 
81 ;  note  to  section  79 ;  note  to  section  85.)  The  revisers 
intended  that  the  new  signification  should  be  difEerent  from 
the  old  one,  otherwise  they  would  have  left  it  as  it  was. 
(James  v.  Patten,  2  Seld.  9,  13, 17;  Rickett  v.  Met.  R.  W. 
Co.  L.  E.,  2  H.  L.  175,  207 ;  Rich  v.  Reyser,  54  Penn.  St. 
86, 89.)  When,  in.a  general  statute,  providing  for  an  examina- 
tion of  a  witness  relating  to  the  matter  of  bribery,  the  words 
"  any  investigation  "  are  used  it  means  the  legislative  investi- 
gation as  well  as  the  other  kinds.  {People  ex  rel.  McDonald 
v.  Keder,  99  N.  Y.  463,  481 ;  Haydorts  Case,  3  Eep.  7  *.) 
When  there  is  so  far  a  conflict  between  a  general  enactment 
and  some  of  its  subsidiary  provisions,  that  the  former  would 
be  limited  in  the  scope  of  its  operation,  if  the  latter  were  not 
restricted,  the  latter  will  be  restricted.  (Maxwell's  Interpre- 
tation of  Statutes  [London  ed.  1883],  91,  92;  Potter's 
Dwarris,  144,  231 ;  Hart  v.  Cleis,  8  J.  R.  44.) 

McKenzie  Semple  and  De  Lcmcey  NicoU  for  respondent. 
The  motion  to  strike  out  the  evidence  of  Fullgraff  because  he 
admitted  that  he  had  sworn  falsely  on  a  previous  occasion  on 
the  same  subject,  was  properly  denied.  (Dtmn  v.  People, 
29  K  Y.  523  ;  Roth  v.  Wells,  29  id.  492 ;  Pease  v.  Smith,  61 
id.  477 ;  Deermg  v.  Metcalf,  74  id.  501 ;  Peoples.  Petmecky, 
99  N.  Y.  421 ;  Moet  v.  People,  85  id.  373 ;  Code  Civ.  Pro., 
§  832 ;  Penal  Code,  §  714  ;  People  v.  O }JVeU,  5  N.  Y.  Crim. 
L  R.,  No.  4  [Pamphlet] ;  People  v.  Reawey,  4  N.  Y.  Crim. 
L.  R.,  affirmed,  104  N.  Y.  683.)  The  prosecution  had  a  right  to 
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trace  the  bills  with  which  the  alderman  was  bribed  in  any  and 
every  direction,  just  as  in  a  case  of  homicide  the  weapon  may 
be  traced  for  the  purpose  of  showing  who  its  owner  was. 
(People  v.  Dunn,  29  N.  Y.  523 ;  Mother  v.  People,  19  Hun, 
625  ;  People  v.  Rylcmd,  1  N.  T.  Crim.  L.  R.  129  ;  Lindsay 
v.  People,  63  N.  Y.  143.)  There  was  no  error  in  admitting 
the  testimony  of  the  witness  Pottle,  to  the  effect  that  the 
defendant  Sharp  had  offered  him  the  sum  of  $5,000  to  insert 
the  words  "  Broadway  and  Fifth  avenue  "  in  the  general  rail- 
road act  of  1883.  (Best  on  Presumptions,  309;  Wells  on 
Circumstantial  Ev.  [Am.  ed.]  37-45 ;  1  Starkie  on  Ev.  491 ; 
Burrill  on  Circumstantial  Ev.  281-328 ;  People  v.  Coleman*, 
55  N.  Y.  81 ;  People  v.  Corbin,  56  id.  363  ;  People  v.  Gtbbs, 
93  id.  470;  People  v.  Wood,  3  Park.  681 ;  Peqplev.  Stout,  4 
id.  129 ;  State  v.  Baalam,  1  Stark.  512 ;  Pierson  v.  People^ 
79  N.  Y.  424;  Pontius  v.  People,  82  id.  347  \  People  v. 
Hope,  83  id.  423  ;  Comm.  v.  Jute,  105  Mass.  457 ;  Stephens' 
Dig.  Law  of  Ev.,  Chase's  Note,  art.  7,  notes  1  and  2 ;  Comm. 
v.  Tuckermcm,  10  Gray,  173 ;  Comm.  v.  Jackson,  132  Mass. 
16 ;  State  v.  Lapage,  57  N.  H.  245 ;  Comm.  v.  Abbott,  130 
Mass.  472 ;  Comm.  v.  Merriam,  14  Pick.  518 ;  Comm.  v. 
Schaffner,  72  Pa.  60;  Comm.  v.  Bradford,  126  Mass.  42; 
Comm.  v.  McCarthy,  119  id.  364;  Comm.  v.  Choate,  105  id. 
451 ;  Comm.  v.  Shephard,  1  Allen,  575,  581,  582 ;  Comm.  v. 
McCarthy,  119  Mass.  354.)  The  intent  was  a  fact  constitut- 
ing an  element,  and  a  substantial  element  of  crime  ;  and  evi- 
dence tending  to  prove  such  intent  is  competent,  although  it 
may  tend  to  prove  the  prisoner  guilty  of  some  other  crime. 
(Whart.  Crim.  Law  [6th  ed.],  649 ;  3  Greenl.  Ev.  15 ;  Stephens* 
Dig.  Ev.  [May  ed.]  56  ;  Weedy.  People,  56  K  Y.  628;  Wey- 
mam,  v.  People,  4  Hun,  623 ;  People  v.  Shulmcm,  80  N.  Y. 
373;  Mayer  v.  People,  80  id.  364;  Rex  v.  WinkewortK, 
4  C.  &  P.  444;  BoUomley  v.  JJ.  S.K  1  Story,  135,  143.) 
Section  6  of  article  1  of  the  Constitution  must  be  deemed  to  be 
an  affirmance  of  the  common  law  rule,  and  construed  to  mean 
the  same  thing  as  if  it,  in  so  many  words,  provided  that  no 
person  shall  be  required  to  furnish  any^  information  which 
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may  be  used  as  evidence  or  as  a  link  in  the  chain  of  evidence 
in  any  criminal  action  or  proceeding  against  him.  (2  Story's 
Com.  on  Const.  §  1788 ;  Trial  of  Aaron  Burr,  vol.  1,  pp. 
212-244;  People  v.  Mather,  4  "Wend.  252-255;  State  v. 
Quarrels,  13  Ark.  307-310 ;  WUhms  v.  Malone,  14  Ind.  153, 
154 ;  Hisdon  v.  Hard,  14  Ga.  255,  259  ;  People  ex  rd.  Sack- 
ley  v.  KeOey,  24  N.  T.  74;  Laws  1853,  chap.  539,  §  14; 
Henry  v.  Bk.  of  SaHna,  5  Hall,  523.)  This  constitutional 
provision  is  binding  upon  legislative  committees  in  the  con- 
duct of  legislative  investigations.  (Emery's  Case,  107  Mass. 
172.)  A  witness  must,  however,  be  deemed  to  have  waived 
such  privilege  unless  he  asserts  it.  (People  ex  rd.  Hockley 
v.  KeUey,  24  N.  T.  74 ;  People  v.  Mondon,  103  id.  211.) 
The  indictment  need  not  expressly  aver  that  the  defendants 
committed  the  offense  jointly,  or  that  they  acted  together, 
offenses  jointly  committed  being  in  law  several.  (Cornm.  v. 
McCh&rd,  2  Dana,  242,  243 ;  Bell  v.  State,  1  Tex.  Ap.  598 ; 
Johnson  v.  State,  13  Ark.  684 ;  State  v.  Wadsworth,  30  Conn. 
55 ;  Wharton's  Cr.  Law  [3d  ed.],  326.)  While  this  indict- 
ment was  not  for  a  consp  racy,  yet  the  same  rules  of  law  are 
applicable.  (Wharton's  Cr.  Law  [3d  ed.],  326;  2  Bishop's 
Cr.  Pr.  §  277;  Wharton's  Cr.  Law,  §  1398;  Begma  v. 
Frost,  8  C.  P.  129;  Roscoe's  Cr.  Ev.  414;  Leigh's  Case, 
2  Campbell,  372;  Brissaxts  Case,  4  East,  164.)  Decla- 
rations of  the  alleged  conspirators,  made  in  furtherance  of  the 
conspiracy,  are  acts,  and  as  such  may  be  introduced  for  the 
purpose  of  proving  the  conspiracy.  (Bex  v.  Hardy,  2  State 
Trials,  1;  2  Starkie's  Ev.  235,  236;  Russell  on  Crimes 
[5th  ed.],-144;  Begma  v.  Murphy,  8  C.  &  P.  297.)  The 
time  of  admitting  evidence  of  the  acts  and  declarations  of 
others  is  a  mere  question  of  order  in  the  proceedings,  which 
is  a  matter  of  discretion  with  the  court.  (1  Phillips  on  Ev. 
208;  Hardy's  Case,  24  Howell's  St.  Tr.  452;  32  id.  341; 
Taylor  on  Ev.  594,  §  531 ;  Kelly  v.  People,  55  29T.  Y.  565 ; 
Bruce  v.  Kdly,  39  Sup'r  Ct.  39 ;  Place  v.  Munster,  65 
N.  T.  105 ;  Cox  v.  State,  8  Tex.  App.  302 ;  Wharton's  Cr. 
Law,  §  1398 ;  State  v.  Winner,  17  Kans.  305 ;  Wharton's 
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Cr.  Ev.  §  698a;  1  GreenL  Ev.  Ill ;  Avery  v.  State,  10  Tex. 
Ct.  App.  210 ;  H<wrd  v.  State,  9  id.  1 ;  State  v.  Miller,  10 
Pacific  Rep.  869  ;  People  v.  Spies,  10  West.  Rep.  Nob.  7,  9.) 
The  communication  sent  by  the  mayor  to  the  board  of  alder- 
men upon  the  subject  of  the  Broadway  franchise,  as  well  after 
as  before  August  30,  1884,  and  all  the  proceedings  of  the 
board  of  aldermen  in  relation  thereto,  were  properly  admitted. 
{People  v.  Gardner,  103  N.  Y.  182.)  The  testimony  of  ser- 
geants Frink  and  Mangin  as  to  the  effort  made  by  the  prose- 
cution to  procure  the  attendance  of  Keenan,  De  Lacey  and 
Moloney  was  competent.     (Pease  v.  Smith,  61  N.  Y.  477.) 

George  F.  Oomstock  for  respondent.  The  resolution  of 
the  senate  directing  an  investigation  as  to  the  Broadway  road 
was  unauthorized  and  Sharp's  testimony  before  it  must  be 
regarded  as  given  voluntarily,  and,  therefore,  admissible  on 
this  trial.  (State  Const,  art.  1,  §  1 ;  art.  4,  §  4 ;  art.  6,  §  19; 
Kilboum  v.  Thompson,  103  U.  S.  168,  196 ;  TJ.  S.  Const 
art  2,  §  1 ;  art  3,  §  1 ;  Penal  Code,  §  79 ;  Brooms  legal 
maxims,  201,  450.) 

Danforth,  J.  The  indictment  was  found  October  19, 1886. 
In  substance  it  accuses  Jacob  Sharp  and  six  other  persons  of 
giving  and  offering  and  causing  to  be  given  and  offered  to 
one  Fullgraffj  a  member  of  the  common  council  of  the  city 
of  New  York,  $20,000,  with  intent  to  influence  him  in  respect 
to  the  exercise  of  his  powers  and  functions  as  such  member 
of  the  common  council,  upon  the  application  of  the  Broadway 
Surface  Railway  Company  for  the  consent  of  the  common 
council  to  the  construction  of  a  street  railway.  Sharp  was 
tried  separately.  Direct  evidence  was  given  from  which  a 
jury  might  find  that  Fullgraff  had  in  fact  been  bribed,  and 
other  evidence  altogether  of  a  circumstantial  character  and  by 
no  means  conclusive,  but  sufficient,  as  the  jury  have  said  by 
their  verdict,  to  warrant  a  finding  that  Sharp  was  concerned 
in  the  commission  of  the  crime,  and  therefore  guilty  of  the 
offense  charged.    Exceptions  were  taken  in  behalf  of  the 
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defendant  to  several  decisions  of  the  trial  court  in  admitting 
against  his  objection  certain  items  of  testimony,  which  it  i6  con 
ceded  were  material,  and  without  which  it  is  claimed  by  the 
appellant  a  conviction  could  not  or  might  not  have  been 
obtained.  First  Among  others  the  counsel  for  the  prosecution 
proved  that  the  defendant  was  examined  as  a  witness  before  a 
committee  of  the  senate  of  this  State,  appointed  to  investigate 
among  other  things,  the  methods  of  the  Broadway  Railway 
Company  in  obtaining  such  consent,  and  also  the  action  in 
respect  thereto  of  the  board  of  aldermen  of  said  city,  which 
granted,  or  of  any  member  thereof  who  voted  for,  the  same, 
and  that  he  upon  that  occasion  gave  testimony  which  the 
learned  counsel  for  the  prosecution  claimed  to  be  "  irrefutable 
evidence  of  his  participation  and  complicity  in  the  commission 
of  the  crime."  This  testimony  the  prosecutor  offered  in 
evidence.  It  was  conceded  by  the  prosecution  that  at  the  time 
he  testified  the  defendant  was  before  that  committee  under  the 
operation  and  compulsion  of  a  subpoena  duly  issued  by  the 
committee,  and  that  the  testimony  he  gave  was  in  response  to 
questions  propounded  in  their  behelf .  Its  admission  on  the 
trial  was  objected  to  on  the  ground  that  it  was  given  under 
privileged  circumstances ;  that  the  defendant  was  compelled 
to  attend  and  testify,  and  that  evidence  thus  elicited  was  not 
competent  "  upon  the  trial  of  a  person  where  the  subject 
under  inquiry  is  that  about  whicMie  was  then  interrogated.'5 
The  question  before  the  jury  was  whether  the  defendant 
had  committed  the  crime  of  bribery  as  alleged  in  the  indict- 
ment, and  as  that  offense  is  declared  by  section  78  of  the 
Penal  Code,  under  which  the  indictment  was  found.  This 
section  forms  part  of  title  8  which  relates  to  crimes  against 
public  justice,  and  of  chapter  1  of  that  title  concerning  bribery 
and  corruption.  It  is  preceded  by  other  provisions  concerning 
bribery  as  (§  44)  of  an  executive  officer  (§  66)  of  members  of 
the  legislature  (§  71),  of  a  judicial  officer  (§  72),  of  such  an 
officer  accepting  a  bribe  (§  74),  of  a  juror,  and  embracing  all 
these  as  well  as  the  provisions  of  section  78,  section  79  declares 
that  (1)  a  person  offending  against  any  provision  of  any  fore- 
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going  section  of  this  Code  relating  to  bribery  is  a  competent 
witness  against  another  person  so  offending,  and  may  be 
compelled  to  attend  and  testify  upon  any  trial,  hearing,  pro- 
ceeding or  investigation  in  the  same  manner  as  any  other 
person.  (2.)  "But,"  it  declares,  "the  testimony  so  given 
shall  not  be  used  in  any  prosecution  or  proceeding,  civil  or 
criminal,  against  the  person  so  testifying."  (3.)  A  person  so 
testifying  to  the  giving  of  a  bribe  which  has  been  accepted, 
"  shall  not  thereafter  be  liable  to  indictment,  prosecution  or 
punishment  for  that  bribery,  and  may  plead  or  prove  the 
giving  of  testimony  accordingly,  in  bar  of  such  an  indictment 
or  prosecution."  By  a  subsequent  section  (§  712  of  the 
Penal  Code)  these  provisions  are  so  modified  as  not  to  permit 
such  evidence  being  proved  against  the  witness  upon  any 
charge  of  perjury  committed  on  such  examination. 

The  first  question  upon  this  appeal  is  as  to  the  meaning 
and  spirit  of  the  statute  Contained  in  this  section.  (§  79.) 
The  appellant  contends  that  by  it  the  disclosures  made  by 
him  before  the  senate  committee  were  privileged  and  could . 
not  be  used  against  him  on  the  trial  now  under  review,  and 
'one  of  the  learned  counsel  for  the  People  concedes  that  this 
force  might  be  attributed  to  the  statute  if  it  were  wholly  a 
valid  enactment  (as  he  contends  it  was  not),  and  if  the  evi- 
dence given  before  the  committee  had  not  been  entirely  free 
and  voluntarily  (as  he  contends  it  was).  These  propositions 
lie  at  the  bottom  of  the  controversy. 

1st.  is  the  enactment  valid  ?  The  learned  counsel  for  the 
People  contrast  the  constitutional  provision,  "  that  no  person 
shall  be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself"  (art.  1,  §  6),  with  the  compulsory  words  of  section 
79  already  quoted,  and  pronounce  one  to  be  "the  direct 
opposite  of  the  other,"  and  as  we  understand  the  argument,  it 
is  that  the  constitutional  exemption  is  absolute  and  complete, 
permitting  the  witness  to  lock  up  the  secret  in  his  own  heart, 
and  does  not  permit  the  evidence  to  be  taken  from  him  at  all ; 
that  this  right  is  infringed  by  the  provisions  of  section  79, 
and  that  it  is  therefore  invalid.    It  is  I  think  an  answer  to 
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this  proposition  that  the  same  section  declares  not  only  that 
the  testimony  given  by  the  witness  shall  not  be  used  in  any 
prosecution  or  proceeding,  criminal  or  civil,  against  him,  but 
that  the  very  fact  of  so  testifying  may  be  pleaded  in  bar  of  an 
indictment  or  prosecution  for  the  giving  of  a  bribe  which 
has  been  accepted.  It  should  be  borne  in  mind  that 
the  sole  object  of  the  introduction  of  the  defendant's 
testimony  was  to  prove  from  it  that  he  was  guilty  of  giving 
the  bribe,  which,  as  the  evidence  tended  to  show,  Fullgraff 
accepted,  and  the  giving  of  which  was  the  sole  accusation 
against  the  defendant.  If  then  the  case  is  within 
the  terms  of  the  section,  as  upon  this  point  it  is  assumed  to  be, 
the  immunity  offered  by  it  distinguishes  the  statutory  provision 
from  the  constitutional  inhibition,  inasmuch  as  it  indemnifies 
or  protects  the  witness  against  the  consequences  of  his  testi- 
mony. To  that  effect  is  the  decision  of  the  Court  of  Appeals 
in  the  case  of  People  ex  ret  Hockley  v.  Kelly  (24  N.  Y. 
74).  The  court  there  had  under  review  an  order  adjudging 
the  relator  Hackley  guilty  of  contempt  in  refusing  to  answer 
before  the  grand  jury  questions  quite  similar  in  substance  to 
those  propounded  to  Sharp  by  the  senate  committee.  The 
complaint  under  examination  was  against  certain  aldermen 
and  members  of  the  common  council  of  the  city  of  New 
York,  for  receiving  a  gift  of  money  under  the  agreement  that 
their  votes  should  be  influenced  thereby  in  a  matter  pending 
before  them  in  their  official  capacity,  and  Hackley  as  a  witness 
was  asked  as  to  the  disposition  made  by  him  of  a  certain  pile 
of  bills  received  from  one  H.,  and  said  to  amount  to  $50,000. 
Hackley  asserted  his  privilege  at  common  law  and  under  the 
constitution,  and  demurred  to  the  question.  The  Court  of 
Sessions  adjudged  him  guilty  of  contempt  for  refusing  to 
answer,  and  ordered  him  to  be  imprisoned.  The  Supreme 
Court  affirmed  the  order,  and  the  Court  of  Appeals  affirmed 
the  decision.  The  principal  question  discussed  by  this  court 
was  whether  the  relator  could  lawfully  refuse  to  answer  the 
interrogatory,  and  in  reaching  its  conclusion  the  court  examined 
the  provisions  of  chapter  539,  ol  the  Laws  of  1853,  entitled 
Sickels  —Vol.  LXII.       56 
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"  An  act  to  amend  the  existing  law  relating  to  bribery,"  and 
also  chapter  446  of  the  Laws  of  1857,  amending  the  charter 
of  the  city  of  New  York.  Both  acts  relate  to  bribery.  We 
shall  again  refer  to  them  and  it  is  sufficient  in  this  connection 
to  say  that  each  act  contains  provisions  compelling  the  attend- 
ance and  testimony  of  witnesses,  but  provides  full  protection 
against  the  use  of  their  testimony  in  any  proceeding,  civil  or 
criminal,  against  the  person  so  testifying.  The  object  of  these 
provisions  was  said  to  be  to  enable  the  public  to  avail  itself  of 
the  testimony  of  a  participator  in  the  offense  and  to  enable 
either  party  concerned  in  its  commission  to  be  examined  as  a 
witness  by  the  grand  jury  or  public  officer  entrusted  with  the 
prosecution,  and  the  court  held  that  the  relator  was  not  privi- 
leged by  the  Constitution,  inasmuch  as  he  was  protected  by  the 
statute  against  the  use  of  such  testimony  on  his  own  trial 

The  learned  counsel  for  the  People  also  argues  that  the 
statutory  protection  afforded  by  section  79,  does  not  go  far 
enough ;  that  the  indemnity  it  offers  to  the  accused  witness  is 
partial  and  not  complete ;  that  while  it  may  save  him  from 
the  penitentiary  by  excluding  his  evidence,  it  does  not  prevent 
the  infamy  and  disgffcee  of  its  exposure.  This  argument  is 
also  met  by  the  opinion  in  the  Hockley  Case  (supra).  It  was 
there  argued  for  the  relator  that  he  was  not  wholly  protected ; 
that  his  testimony  might  disclose  facts  and  circumstances 
which,  being  thus  ascertained,  might  be  proved  against  him  by 
other  testimony  than  his  sworn  evidence.'  But  the  answer  of 
the  court  covered  not  only  that  supposed  case,  but  the  objec- 
tion that  the  disgrace  of  exposure  would  still  remain,  although 
the  evidence  was  not  used.  "  That,"  said  the  court,  "  is  the 
misfortune  of  his  conditioii,  and  not  any  want  of  humanity 
in  the  law."  "  If  a  witness,"  said  Judge  Dbnio  (24  N.  Y.  83), 
"  object  to  a  question  on  the  ground  that  an  answer  would 
criminate  himself,  he  must  allege  in  substance  that  his 
answer,  if  repeated  as  his  admission  on  his  own  trial,  would 
tend  to  prove  him  guilty  of  a  criminal  offense,"  adding,  "  if 
the  case  is  so  situated  that  a  repetition  of  it  on  a  prosecution 
against  him  is  impossible,  as  where  it  is  forbidden  by  a  positive 
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statute,  I  have  seen  no  authority  which  holds  or  intimates  that 
the  witness  is  privileged."  The  conclusion  of  the  court  was 
that  the  relator  was  not  exempt  from  testifying,  and  it  follows 
from  the  decision  then  rendered  that  the  provision  of  the  Code 
which  embodies  the  same  conditions  as  those  then  under  con- 
sideration, is  in  no  sense  repugnant  to  the  Constitution. 

2d.  Was  the  testimony  of  Sharp  given  of  his  own  will,  or 
by  compulsion  i  He  would,  as  the  prosecution  concedes,  have 
testified  against  himself  if  as  a  witness  on  his  trial  he  had 
sworn  as  he  did  before  the  committee ;  but  he  was  not  sworn 
upon  his  trial  and  this  fact  they  say  left  him  to  the  operation 
of  the  common  law  rule,  when  his  admissions  made  elsewhere 
and  in  another  place  where  sought  to  be  proved  by  other 
witnesses.  To  reach  this  conclusion  it  is  argued  with  great 
earnestness  by  one  of  the  learned  counsel  for  the  People, 
"that  the  resolution  of  the  senate  and  the  inquisition  of  the 
committee  were  illegal  and  void  proceedings,  having  no 
significance  or  force  in  the  judgment  of  the  law."  "  To  say," 
continues  the  counsel,  "  that  Mr.  Sharp  was  a  witness 
implies  a  court  or  magistrate  authorized  to  administer  the 
oath  and  take  the  evidence,"  and  his  claim  is  that  Sharp  was 
"  under  no  compulsion  of  law  to  be  present  at  this  inquisition, 
to  take  an  oath,  or  to  testify."  In  the  view  of  the  learned 
counsel  for  the  prosecution  and  as  characterized  by  him,  "  the 
sittings  of  the  committee  were  merely  meetings  of  private 
persons,  among  whom  was  Mr.  Sharp."  "  There  were,"  he 
says  "conversational  questions  and  answers  in  which  he 
(Sharp)  took  a  part  by  answering  interrogations  addressed 
to  him,"  and  the  contention  of  the  learned  counsel  follows, 
"that  Sharp's  statements  on  that  (Occasion  may  be  used  in  any 
proceeding  to  which  he  is  a  party."  *  If  the  premises  were 
true,  this  construction  might  in  ordinary  cases  follow.  But  if 
they  are  correct,  the  courts  below  seem  to  have  misconceived 
the  situation  in  which  Sharp  was  placed,  for  we  cannot  find 
in  the  voluminous  record  before  us  any  suggestion  that  the 
senate  had  not  full  power  to  take  cognizance  of,  and  to 
inquire  through  its  committee  into  the  alleged  abuses  of  public 
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power  and  the  corruption  of  public  officers,  nor  that  such  pro- 
ceedings in  the  present  case,  having  in  view  the  possible 
necessity  of  an  alteration  in  the  existing  law,  were  not  in 
every  respect  valid  and  legal.  Nor  are  we  left  to  this  negar 
tive  evidence  that  such  question  was  not  raised  upon  the  trial. 
It  appears  by  the  concession  there  made  and  already  quoted, 
that  upon  objection  being  made  to  the  introduction  of  Sharp's 
testimony,  on  the  ground  that  his  statements  before  the  com- 
mittee were  privileged,  made  under  compulsion  of  a  subpoena 
and  the  constraint  of  an  oath  duly  administered  by  the  com- 
mittee, who  confined  his  evidence  to  such  questions  as  the  com- 
mittee chose  to  ask,  the  prosecution  not  only  made  the  admission 
already  set  out,  but  also  required  the  resolution  under  which  the 
committee  assumed  to  act  to  be  put  in  evidence  and  so  con- 
nected with  the  admission.  That  being  done,  the  prosecution 
went  into  evidence  of  the  acts  of  Sharp,  to  show  that  he 
waived  his  privilege  before  the  committee  by  not  asserting  it ; 
in  no  manner  questioning  the  due  appointment  of  the  com- 
mittee nor  its  powers.  In  view  of  these  facts  it  is  too  late  to 
raise  the  question  here.  Moreover,  the  decision  in  the  case 
of  People  ex  rel.  McDonald  v.  Ked&r  (99  N.  Y.  463), 
establishes,  so  far  as  this  court  is  concerned,  that  the  senate  had 
constitutional  power  to  pass  the  resolution,  and  that  its  com- 
mittee was  authorized  to  carry  it  into  effect.  In  that  case  it 
appeared  that  charges  of  fraud  and  irregularity  had  been 
made  by  the  public  press  and  otherwise  against  the  commis- 
sioners of  public  works  in  the  city  of  New  York,  and  the 
senate,  by  resolution,  directed  its  committee  "to  investigate" 
that  department,  with  power  to  send  for  persons  and  papers, 
and  report  the  result  of  its  investigation  and  its  recommenda- 
tions concerning  the  same  to  the  senate.  The  relator  was 
summoned  and  appeared  and  testified,  but  refusing  to  answer 
certain  questions,  was,  on  the  report  of  the  committee,  com- 
mitted by  the  senate  for  contempt.  Upon  habeas  oorptcs  ques- 
tions as  to  the  constitutional  power  of  the  senate  to  order  the 
investigation  and  legality  of  its  proceedings,  were  distinctly 
presented  and  affirmed. 
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The  case  on  which  the  learned  counsel  for  the  People  now 
places  his  argument  {KiOxxwrn  v.  Thompson,  103  XL  S.  176), 
was  cited  in  favor  of  the  prisoner,  fully  commented  upon  by 
the  court,  and  shown  to  have  no  application.  The  action  of 
congress  reviewed  in  that  case  was  in  substance  a  creditor's 
bill,  or  effort  to  impeach  a  transaction  already  closed  between 
the  United  States  and  one  of  its  debtors.  The  Supreme  Court 
of  the  United  States  held  that  as  to  it  congress  had  no  judicial 
power,  and  exceeded  its  authority  in  the  attempted  investiga- 
tion. The  McDonald  Case,  on  the  contrary,  reviewed  a  pro- 
ceeding which  was  necessary  or  appropriate  to  enable  the 
legislature  to  perform  its  functions,  and  it  was  held  to  be  no 
objection  that  it  partook  in  some  degree  of  a  judicial  character. 
That  case  brought  up  proceedings  on  all  substantial  points, 
like  the  resolutions  which  were  at  the  bottom  of  the  inquiry 
before  the  senate  committee  in  this  case,  and  its  decision 
makes  any  further  discussion  of  their  validity  quite  unneces- 
sary. It  follows  that  the  investigation  before  the  committee 
was  not  beyond  its  powers,  nor  were  the  resolutions  under 
which  they  acted  void,  or  without  legal  significance  or  force. 
As,  therefore,  it  cannot  be  said  that  the  committee  was  without 
power  to  compel  the  witness  and  require  his  testimony,  the 
respondent  must  find  elsewhere  reasons,  if  there  are 
any,  in  support  of  the  proposition  that  the  evidence  was  by  a 
willing  witness.  To  that  end  it  is  further  said,  in  behalf  of 
the  People,  that  Sharp,  by  not  asserting  his  privilege  before  the 
committee,  waived  it.  But  if  the  case  comes  within  the  pur- 
view  of  section  79  (snpra)  of  that  act,  the  senate  subpoena  and 
the  resolution  of  the  senate  were  compulsory,  and  it  was  not 
necessary  for  the  protection  of  the  witness  that  he  should, 
either  by  deed  or  word,  set  either  at  defiance,  or  refuse  to  obey 
the  summons,  or  refuse  to  answer  the  questions  of  the  com- 
mittee. It  is  enough  if  he  was  obliged  by  law  to  answer  the 
inquiry,  and  he  could  not  be  required,  in  order  to  gain  the 
indemnity  which  the  same  law  afforded,  to  go  through  the 
formality  of  an  objection  or  protest  which,  however  made, 
would  be  useless.    In  the  Hachley  Case  {supra),  the  witness 


) 


446  People  v.  Sharp.  [Nov., 

Opinion  of  the  Court,  per  Danforth,  J. 

did  plead  his  privilege,  but  it  was  of  no  avail,  because  he  was 
obliged  by  law  to  answer  the  inquiries,  and  the  law  was  held 
imperative  and  sufficient,  although  the  case  was  one  within 
the  very  terms  of  the  Constitution,  because  by  the  same  law 
he  was  protected  against  the  consequences  of  his  admissions. 
Whether  he  asserted  his  privilege,  or  whether  he  was  silent 
and  submissive  to  the  laws,  could  make  no  difference.  The 
legislature,  for  reasons  of  public  interest,  required  a  discovery 
of  the  whole  truth  as  to  matters  involved  in  their  inquiry. 
And  one  answering  in  compliance  with  their  command  cannot 
be  deemed  a  willing  or  consenting  person  within  the  meaning 
of  the  maxim,  "  volenti  nonfit  ingwria?  on  which  respondent 
relies.  A  person  who  yields  from  the  necessity  of  obedience 
cannot  be  said  to  have  the  power  of  acting  by  his  own  choice. 
And  where  the  law  says  he  shall  be  compelled  to  attend  and  shall 
be  compelled  to  testify,  acquiescence  is  not  election,  and  he  is 
not  one  of  whom  it  can  be  said  he  receives  no  injury  from  that  to 
which  he  willingly  and  knowingly  agrees  and  consents.  There 
can  be  no  volition  where  there  is  neither  power  to  refuse  nor 
opportunity  to  elect.  Under  such  circumstances  the  witness 
must  be  deemed  to  speak  for  the  safety  of  his  person,  and  in 
view  of  the  indemnity  which  the  law  promises.  A  man  is 
none  the  less  robbed  because,  yielding  to  irresistible  power, 
he  makes  no  resistance ;  and  a  witness  who  gives  up  his  secret 
at  the  command  of  the  law  is  as  much  under  compulsion  as  if 
he  ventured  on  the  punishment  that  would  follow  on  his 
refusing  to  disclose  it.  In  the  Hacldey  Case  there  was  the 
plea  of  privilege,  but  it  availed  nothing  because  the  law 
required  an  answer.  The  position  of  the  witness  was  in  no 
respect  changed  by  the  plea.  In  the  Keder  Case  {&upra) 
there  was  refusal  to  answer  under  the  advice  of  counsel,  but 
it  availed  nothing.  To  refuse  to  attend  the  committee  or  tes- 
tify would,  moreover,  have  rendered  the  witness  guilty  of  a 
""misdemeanor.  (§§  68,  69  of  the  Penal  Code).  It  seems  to 
us  that  the  evidence  of  Sharp  before  the  committee  was  given 
under  the  penalty  of  commitment  and  imprisonment  for  con- 
tempt, and  consequently  that  it  was  obtained  from  him  by  com- 
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pulsion.  So  far,  we  have  assumed  the  case  to  be  within  the 
provisions  of  section  79  of  the  Penal  Code  (supra),  and  we 
come  now  to  the  contention  on  the  part  of  the  Peopie,  that 
the  section  (79)  does  not  embrace  such  investigation,  but,  on 
the  contrary,  is  to  be  limited  to  such  testimony  only  as  might 
be  given  upon  "  trial,  hearing,  proceeding  or  investigation  in 
the  course  of  a  criminal  prosecution,  and  that  it  has  no  appli- 
cation to  such  testimony  as  might  be  given  in  the  course  of 
legislative  proceedings  or  investigations."  It  was  held  in 
People  v.  Keder  (supra)  that  the  senate  might  proceed  in  its 
own  way  in  the  collection  of  such  information  as  might  seem 
important  in  the  proper  discharge  of  its  functions ;  and  when- 
ever it  was  deemed  necessary  to  examine  witnesses,  that  the 
power  and  authority*  to  do  so  might  properly  be  referred  to  a 
a  committee  with  such  powers  as  should  appear  to  be  neces- 
sary or  expedient  in  the  case ;  and  that,  notwithstanding  the 
vesting  of  judicial  power  in  the  courts,  certain  powers,  in 
their  nature  judicial,  belong  to  the  legislature  and  might 
be  delegated  to  a  committee  authorized  to  take  testimony 
and  summop  witnesses,  and  that  a  refusal  to  appear  and 
testify  before  such  committee,  or  to  produce  books  or 
papers,  would  be  a  contempt  of  the  house.  It  was  also  held 
that  when  institutions  or  public  officers  were  ordered  to  be 
investigated,  it  is  to  be  presumed  that  such  an  investigation 
was  with  a  view  to  some  legislative  action  in  regard  to  them ; 
and,  moreover,  that  the  terms  of  the  resolution  directing  it 
may  be  looked  at  to  ascertain  the  legislative  intent.  The  reso- 
lutions which  led  to  the  examination  of  Sharp  were  passed 
January  26,  1886.  They  were  preceded  by  a  reference  to  the 
provisions  of  the  Constitution  and  statutes  relating  to  street 
railroads,  and  the  prohibition  against  such  road  without  "  the 
consent  thereto  of  the  local  authorities  having  control  of  the 
street  upon  which  it  was  proposed  to  construct  the  road,"  and 
a  reference  to  the  charges  that  consent  to  the  railroad  upon 
Broadway,  "  was  obtained  through  fraud  and  by  and  through 
corrupt  influence  and  bribery  of  such  authorities,"  viz. :  The 
aldermen  of  the  city  of  New  York,  and  a  recital  that  a  strong 
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and  reputable  sentiment  in  that  city  demands,  at  the  hands  of 
the  Senate,  "an  investigation  of  the  methods  in  obtaining 
such  consent."  It  was  for  these  reasons  resolved  by  the  senate 
that  its  railroad  committee  be  authorized  "  to  investigate  fully 
all  matters  relating  to  the  methods  of  the  Broadway  Surface 
Railroad  Company,  or  of  any  other  person  or  corporation 
relating  to,  or  in  obtaining  such  consent,  and  also  to  investigate 
fully  the  action  of  the  board  of  alderman  of  said  city,  which 
granted  or  gave  the  same,  in  respect  thereto,  or  of  any  member 
thereof  who  voted  for  the  same,  in  respect  thereto." 

The  committee  were  given  full  power  to  prosecute  such 
investigation  in  such  directions  as  it  thought  necessary,  as  to 
all  matters  relating  to  the  granting  of  said  consent  and  the 
inducements  which  led  thereto,  with  full  power  to  send  for 
persons  and  papers  and  to  employ  counsel  and  other  assistants 
in  the  work  before  them,  and  the  sergeant-at-arms  was  directed 
to  attend  the  sittings  of  the  committee,  serve  suboepnas  and 
do  such  other  things  as  it  directed.  A  report  was  required, 
with  recommendations,  and  particularly  as  to  the  policy  of  an 
amendment  to  the  Constitution^  vesting  the  power  to  grant 
such  consent  in  some  other  authority  than  as  at  present  pro- 
vided." It  is  apparent  from  their  terms  that  the  resolution 
which  permitted  the  examination  of  Sharp  involved  an  inquiry 
which  the  legislature  had  a  right  to  make,  and  which,  in  view 
of  the  recitals  in  the  resolution,  it  was  its  duty  to  make  in  order 
that  the  abuses  which  were  disclosed  might  be  cured  by  further 
action  by  the  legislature  or  by  the  People.  The  inquiry  was 
judicial  in  its  nature,  was  to  .hgjjursued  for  a  lawful  end  and 
by  means  as  comprehensive  and  sufficient  as  could  be  provided. 
The  occasion  and  the  action  of  the  legislature  meet  every 
suggestion  of  the  court  in  the  case  last  cited  as  to  the  expression 
of  legislative  intent  and  the  imposition  of  the  duty  of  obedience 
upon  all  persons  who  should  be  summoned  to  make,  by  their 
testimony,  the  investigation  serve  the  ends  of  public  justice. 

We  have  6een  that  there  is  no  conflict  between  the  will  of 
the  legislature  as  expressed  in  section  79  and  the  Constitution, 
and  we  are^now  to  construe  that  section  in  accordance  with 
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the  legislative  intent.  In  its  exposition  full  effect  is  to  be 
given  to  that  intention,  and  if  possible  full  force  and  validity 
to  every  word,  so  that  no  part  be  annulled  or  rendered  nugatory. 
It  cannot  be  doubted  that  the  case  is  brought  literally  within 
the  language  of  the  section  (§  79,  swpra).  Sharp  was  a  person 
offending  against  one  of  the  specific  provisions  of  the  Code  in 
relation  to  bribery.  He  was  accused,  and  has  been  convicted 
of  giving  a  bribe.  He  was,  therefore,  qualified  under  that 
section  (79)  as  a  "  competent  witness."  Against  whom  ?  Why, 
against  another  person  "  so  offending,"  that  is,  another  person 
offending  against  any  of  those  provisions  of  the  Code  "  relating 
to  bribery."  He  was,  in  fact,  a  witness  before  the  committee 
in  relation  to  bribery.  Was  he  a  witness  against  another 
person?  The  resolution  recites,  as  the  immediate  cause  of  the 
action  of  the  senate,  the  alleged  bribery  of  certain  "local 
authorities  consenting  to  the  railway,"  and  then  to  make  the 
accusation  specific  as  to  the  person,  says,  "  the  local  authority  " 
referred  to  as  the  authority  which  consented,  "  was  the 
aldermen  of  said  city."  There  was,  then,  another  person 
offending. 

Sharp  was,  by  the  statute,  made  competent  as  a  witness  as 
to  the  subject-matter  against  him.  The  legislature  may  be 
presumed  to  know  that  such  a  person,  although  made  by  law 
competent  as  a  witness  against  that  other  person,  would  even 
then  testify,  if  at  all,  voluntarily  and  to  his  own  crime,  and, 
therefore,  would  not  be  likely  to  testify  at  all,  and  so  they  not 
only  make  him  a  competent  witness,  but  add,  "  and "  (he) 
"may  be  compelled  to  attend  and  testify,"  meaning,  of  course, 
to  give  evidence  against  that  other  person,  including  at  any 
rate  the  other  party  to  the  transaction.  If,  as  in  the  case  before 
us,  the  "  person  offending  "  is  the  giver  of  the  bribe,  then  he 
might  be  compelled  to  testify  against  the  receiver  of  the  bribe. 
Where  ?  Why,  upon  any  trial,  UDon  any  hearing,  upon  any 
proceeding,  or  "  upon  any  investigation."  It  follows  that  if 
we  adhere  to  the  ordinary  and  natural  meaning  of  these  words 
and  apply  them  to  the  case  in  hand,  we  shall  find  neither 
Sickbls— Vol.  LXII.        57 
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inconsistency  nor  incongruity,  but  complete  adaptation.    The 
senate  was  dealing  with  the  charge  made  against  the  aldermen 
of  the  city,  that  their  consent  was  obtained  by  and  through 
certain  methods,  and,  among  others,  bribery ;  it  admitted  that 
an  investigation  of  those  methods  was  demanded ;  therefore, 
the  senate  authorized  its  committee  "  to  fully  investigate  "  all 
matters  relating  to  these  methods,  and  also  to  investigate  fully, 
not  only  the  action  of  the  board  of  aldermen  which  granted 
or  gave  such  consent,  but  also  that  of  any  member  of  the 
board,  with  full  power  and  authority  "  to  prosecute  its  investi- 
gations in  any  and  all  directions  in  its  judgment  necessary  to 
a  full  and  complete  report  to  the  senate  as  to  all  matters 
relating  to  the  granting  of  such  consent  and  the  influences 
and  inducements  which  led  thereto,"  and  gave  to  the  com- 
mittee full  power  and  authority  to  send  for  persons  and  papers, 
to  hold  its  sessions  in  New  York  and  conduct  its  "  investiga- 
tions "  there.     Clearly  there  is  to  be  an  investigation,  in  the 
language  of  section  79,  of  a  charge  of  bribery  of  a  public 
officer,  with  an  intent  to  influence  him  in  the  exercise  of  his 
powers.     The  committee  were  to  ascertain,  through  testifying 
persons  and  papers,  whether  the  charge  was  well  or  ill-founded. 
Whoever  gave  evidence  before  them  attended  upon  an  "inves- 
tigation "  and  testified,  and  unless  we  greatly  confine  and  limit 
the  meaning  which  the  words  used  by  the  legislature  usually 
express,  it  is  impossible  to  say  that  the  case  is  not  within  the  statute. 
It  is  claimed,  however,  by  the  learned  counsel  for  the  People, 
that  the  "  investigation  in  the  mind  of  the  legislature  did  not 
include  an  investigation  directed  by  itself  and  conducted  through 
its  committee,  but  only  an  '  investigation '  in  the  course  of  a 
criminal  prosecution,  and  upon  that  construction  the  judgment 
of  the  court  below  was  put.     It  is  no  doubt  the  duty  of  the 
court,  to  restrain  the  operation  of  a  statute  within  narrower 
limits  than  its  words  import,  if  it  is  satisfied  that  giving  to 
them  their  literal  meaning,  the  statute  would  be  extended  to 
cases  which  the  legislature  never  intended  to  include.     But 
this  can  only  be  done  where  a  reason  for  6ome  limitation  is 
found,  either  in  the  occasion  for  which  they  are  used,  or  in  the 
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context.  That  is  not  the  case  here.  In  the  first  place  the 
construction  contended  for  in  behalf  of  the  People  is  contrary 
to  the  plain  and  ordinary  meaning  of  the  words  used.  "  Any 
investigation  "  would  include  all  investigations  in  the  conduct 
of  which  persons  may  be  called  by  authority,  as  witnesses  to 
testify  under  oath  concerning  any  matter.  Therefore  it  must 
include,  if  taken  literally,  the  action  of  a  legislative  committee 
according  to  the  direction  given  it,  and  acting  with  authority 
to  subpoena  witnesses,  and  enforce  their  attendance,  and  exam- 
ine them  upon  oath.  Nor  is  it  any  answer  to  this  conclusion 
to  say  that  only  a  judicial  investigation  was  intended.  If 
we  are  right  in  the  views  above  expressed,  the  legislature 
possessed,  and  might  delegate  to  its  committee  any  power 
short  of  final  judicial  action,  which  they  thought  necessary  in 
any  particular  case,  and  although  the  investigation  was  only 
for  the  collection  of  information  required  for  the  proper  per- 
formance by  the  legislature  of  its  own  functions,  it  might 
nevertheless  be  a  proceeding  requiring  witnesses  and  power 
to  compel  their  attendance.  It  is,  moreover,  assumed  and 
claimed  by  the  prosecution  that  the  privilege  of  a  witness  to 
be  exempt  from  a  compulsory  disclosure  of  his  own  criminal 
conduct,  is  the  same  in  such  an  examination  as  when  sworn 
in  court.  If  that  be  so,  it  aflEords  a  sufficient  reason  for 
including  a  legislative  investigation  among  the  proceedings  in 
which  persons  otherwise  privileged  should  be  compelled  to 
testify.  Public  policy  would  often  require  the  fullest  dis- 
closure, and  the  very  case  before  the  legislature  was  an  instance 
in  which  that  policy  might  be  defeated  if  the  utmost  latitude 
was  not  permitted,  and  the  greatest  freedom  of  examination 
to  ascertain  the  truth  of  the  public  charge  that  a  great  and 
valuable  franchise  had  been  obtained  through  corruption  and 
bribery  of  public  officials. 

In  In  re  Fatoey  (7  Wise.  630)  it  appeared  that  in  pursuance 
of  a  resolution  of  the  legislature  of  Wisconsin,  not  unlike  that 
before  us,  having  for  its  object  the  investigation  of  frauds, 
bribery,  and  corrupt  acts,  charged  to  have  been  perpetrated  by 
inducing  the  legislature  to  grant  certain  lands,  and  the  investi- 
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gation  of  cases  of  alleged  bribery  on  the  part  of  certain  rail- 
road officials  and  others  in  procuring  the  grant,  a  committee 
was  appointed  with  powers  similar  to  those  conferred  by  the 
resolution  before  us.  One  Falvey  was  subpoenaed  before  the 
committee,  but  refused  to  answer,  and  on  habeas  corpus  it 
was  adjudged  that  he  could  claim  no  privilege,  and  his  refusal 
to  answer  was  a  contempt,  because  the  law  of  that  State  pro- 
vided that  no  person  so  examined  and  testifying  before  a  com- 
mittee 60  appointed  should  be  held  to  answer  in  any  court  of 
justice,  or  be  subject  to  any  penalty  or  forfeiture  for  any  fact 
or  act  touching  which  he  should  be  required  to  testify.  It 
was  held  that  this  language  furnished  a  full  protection.  No 
such  provision  relating  to  the  offense  of  bribery  is  found  in 
any  statute  of  this  State  prior  to  1869  (Chap.  742,  Laws  of 
1869),  but  the  legislation  on  the  subject  extended  from  time 
to  time,  until  consolidated  and  enlarged  in  the  Penal  Code. 
The  provisions  of  the  Eevised  Laws  (Vol.  2,  p.  191,  §  3)  were 
made  part  of  the  Eevised  Statutes  (R.  S.  vol.  2,  tit.  4,  pt.  4, 
Chap.  1,  art.  2,  §  9,  p.  682)  and  related  to  the  bribery  of  cer- 
tain state  officers,  judges  of  any  court  of  record  and  judicial 
officers.  Section  10  of  the  same  article  related  to  the  accept- 
ance of  a  bribe  by  either  of  these  officers ;  section  11  related 
to  the  acceptance  of  bribes  by  jurors,  arbitrators  and  referees, 
and  section  11  to  persons  who  should,  by  gifts,  corrupt  or 
bribe  them.  In  1853  (Laws  of  1853,  chap.  217,  §  14),  by  the 
act  amending  the  charter  of  the  city  of  New  York,  and 
above  cited,  a  penalty  was  imposed  for  bribing  any  member 
of  the  common  council  or  other  officers  of  that  corporation, 
and  it  ^a&  provided  that  every  person  offending  in  that 
respect  should  be  a  competent  witness  against  any  other 
person  offending  in  the  same  transaction,  and  might  be 
compelled  to  appear  and  give  evidence  before  any  grand 
jury  or  in  any  court  in  the  same  manner  as  other  persons, 
but  declared  that  "the  testimony  so  given  should  not  be 
used  in  any  prosecution,  civil  or  criminal,  against  the 
person  so  testifying."  In  the  same  year  (Laws  of  1853,  chap. 
539),  the  provisions  of  the  Revised   Statutes   (ante)  were 
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amended  and  added  to ;  other  officials  were  enumerated  as  the 
subjects  of  bribery,  and  among  them  "  any  member  of  the 
common  council  or  corporation  of  any  city,"  and  any  person 
offending  against  either  of  the  provisions  of  the  preceding 
sections,  was  declared  to  be  a  competent  witness  against  any 
other  person  so  offending,  and  might  be  compelled  to  appear 
and  give  evidence  before  any  magistrate  or  grand  jury,  or  in  any 
court,  in  the  same  manner  as  other  persons,  but  it  provided 
that  testimony  so  given  should  not  be  used  in  any  prosecution 
or  proceeding,  civil  or  criminal,  against  the  person  so  testifying." 

The  act  of  1857  (§  52,  supra),  is  confined  to  the  city  of 
New  York,  and  relates  only  to  bribes  offered  or  given  to 
members  of  its  common  council  or  officers  of  the  corporation, 
makes  every  person  offending  against  any  of  the  provisions  of 
that  section  a  competent  witness  against  any  other  person 
offending  in  the  same  transaction,  and  closes  with  an  absolution 
or  saving  clause  similar  to  that  of  the  act  of  1853,  last  cited. 

In  1869  (Laws  of  1869,  chap.  742),  an  act  was  framed  for 
"the  more  effectual  suppression  and  punishment  of  bribery;" 
It  authorized  certain  actions  in  favor  of  parties  injured,  and 
by  section  8  provided  as  follows :  "  No  person  shall  be  excused 
from  testifying  on  any  examination  or  trial  for  any  offense 
specified  in  this  act,  or  the  trial  of  any  action  authorized  by 
this  act,  or  on  any  investigation  by  any  committee  of  the 
legislature,  or  either  house  thereof,  into  the  conduct  of  any 
member  thereof,  or  on  the  trial  of  any  civiLaction  for  slander 
or  libel,  or  any  criminal  action  for  libel  where  such  alleged 
slander  or  libel  imputes  bribery,  or  any  offense  mentioned  in. 
this  act,  or  on  the  trial  or  examination  of  any  charge  of  perjury, 
committed  in  evidence  given  upon  any  such  trial  or  investiga- 
tion, on  the  ground  that  his  testimony  will  tend  to  disgrace 
him  or  render  him  infamous,  or  will  tend  to  convict  him  of  a 
criminal  offense,  or  render  him  liable  to  be  proceeded  against 
therefor.  But  the  testimony  given  by  such  witness  on  such 
trial  or  investigation  shall*  not  be  used  against  him  on  the 
trial  of  any  action,  civil  or  criminal,  against  him.  And  nothing 
herein  shall  be  construed  as  compelling  any  person  to  testify 
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in  any  proceeding  or  trial  in  which  snch  person  is  charged 
with  ciime." 

Keeping  in  mind  the  compulsory  and  the  protecting  parts 
of  the  foregoing  statutes,  we  come  to  the  statute  of  1881 
(chap.  676),  which  establishes  a  Penal  Code  and  which,  so  far 
at  least  as  the  crime  and  proof  of  bribery  is  concerned,  is  in 
part  a  codification  of  preceding  enactments.  So  far  as  the 
various  provisions  of  these  acts  make  the  offender  a  competent 
witness  and  relieve  him  from  prosecution,  they  are  formulated 
in  section  79,  already  quoted.     (Penal  Code,  §  79.) 

It  is  apparent  from  this  history  of  progressive  legislation 
that  the  word  "  investigation  "  cannot  be  treated  as  a  word  of 
mere  amplification  to  broaden  the  sense  of  preceding  words, 
but  must  be  deemed  the  deliberate  expression  of  an  intent  on 
the  part  of  the  legislature  to  bring  in  a  distinct  class  of  cases. 
Can  there  be  any  doubt  as  to  the  meaning  of  the  legislature 
in  the  corresponding  clause  of  preceding  statutes?  In  that 
of  1853  (chap.  217),  requiring  the  party  to  give  evidence 
before  "  any  grand  jury  in  any  court,"  or,  in  chapter  539  of 
the  same  year,  "  before  any  magistrate,  grand  jury,  or  in  any 
court,"  or  in  the  act  of  1869  (#upra)y  "  on  any  examination  or 
trial,  or  on  any  investigation  by  any  committee  of  the  legis- 
lature, or  either  house  thereof,  into  the  conduct  of  any  member 
thereof."  Each  successive  statute  goes  further  than  the  pre- 
ceding,  one  not  including  an  examination  before  a  magistrate, 
another  including  it,  both  obviously  confined  to  examinations 
in  the  course  of  criminal  procedure,  but  the  last  (1869)  bring- 
ing in  a  new  species,  that  of  legislative  investigation  for  a 
certain  end,  and  of  a  certain  described  class.  But  other 
investigations  than  those  relating  to  the  conduct  of  its  mem- 
bers were  frequently  entered  upon  or  ordered  by  the  legislature 
to  be  made  through  its  committee,  in  pursuing  which,  testi- 
mony from  witnesses  was  required,  and  we  see  no  reason  to 
doubt  that  the  legislature  intended  by  the  provisions  of  section 
79  to  cover  all  such  cases,  as  well  as  those  formerly  provided 
for,  when  they  involve  an  inquiry  into  matters  relating  to 
bribery  as  defined  by  the  various  sections  of  the  Penal  Code, 
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above  referred  to.  The  plain  object  of  that  statute  was  to 
enable  these  various  tribunals,  whether  magistrates,  grand 
juries,  courts  or  legislature,  to  make  their  investigations  into 
alleged  abuses  effectual,  and  enable  them  to  prosecute  their 
inquiries  successfully,  and  to  that  end  protect  witnesses  whose 
testimony  might  otherwise  be  withheld,  but  without  which 
the  investigation  would  fail.  No  reason  has  been  suggested 
for  confining  that  protection  to  witnesses  other  than  those 
who  appear  upon  legislative  investigations,  and  we  are  not 
permitted  by  any  rule  applicable  to  the  construction  of  statutes 
to  give  the  section  in  question  such  limitation  as  will  exclude 
them.  It  could  only  be  done  by  inference  and  by  importing 
into  the  statute  words  which  the  legislature  did  not  choose  to 
employ,  and  which  express  a  meaning  very  different  from  the 
words  actually  used.  This  we  are  not  at  liberty  to  do. 
"  What  else,"  asks  a  learned  judge,  "  is  restraining  by  infer- 
ence or  varying  by  interpretation  but  to  a  certain  extent 
recasting  and  remodeling  the  statute,  or,  in  other  words, 
invading  the  province  of  the  legislature  itself."  (Williams,  J., 
m  Oarlaaid  v.  Carlisle,  4  CI.  &  Fin.  726.)  It  certainly 
should  not  be  permitted  where  the  object  of  the  act  under 
examination  was  to  extend  the  policy  of  existing  statutes  to 
new  cases,  and  enlarge  and  not  restrain  its  application,  nor 
where  the  intention  of  the  legislature  is  clearly  expressed  in 
words  deliberately  chosen,  and  where  a  literal  construction 
does  not  take  them  beyond  the  mischief  at  which  they  were 
aimed.  The  case  before  us  is  not  only  within  the  words,  but 
within  the  spirit  of  the  statute,  and  we  are  unable  to  find  any 
doubt  or  ambiguity  in  its  language  which  should  deprive  the 
defendant  of  a  construction  according  to  the  manifest  import 
of  the  words  actually  used. 

We  have  not  overlooked  the  contention  of  the  respondent 
"that  sections  68  and  69  of  the  Penal  Code,  making  the 
refusal  of  a  witness  to  attend  or  testify  before  a  legislative 
committee,  a  misdemeanor,"  limit  the  inquiry  to  "material 
and  proper  questions,"  nor  the  argument  thereupon  that  a 
question   which   calls  for  a  "criminating  answer,"  is  not  a 
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proper  question  and  the  witness  not  obliged  to  answer.  But 
we  think  that  whatever  effect  may  be  given  to  these  sections, 
they  cannot  be  regarded  as  excluding  the  operation  of  the 
subsequent  sections  (78,  79)  which  deal  with  the  offense  of 
bribery  and  provide  with  minuteness  for  its  punishment  and 
the  means  of  its  discovery.  The  actual  attendance  of  the 
witness,  and  his  disclosures  are  provided  for,  and  it  is  clear 
that  to  make  an  investigation  upon  the  subject  of  bribery 
effectual  there  must  be  some  way  of  compelling  both.  Within 
the  scope  of  those  sections  every  question  may  be  asked  which 
is  "  pertinent"  to  the  subject-matter,  and  whether  it  is  or  not  per- 
tinent will  be  the  only  question.  The  statute  relieves  the  witness* 
and  it  will  not  be  necessary  for  the  examining  or  investigating 
tribunal  to  concern  itself  with  the  effect  upon  him.  If  this 
were  not  so  the  whole  object  of  the  legislature  might  be 
obstructed  by  the  neglect  or  refusal  of  witnesses  to  obey  the 
subpoena  or  answer  the  questions  of  the  committee.  That 
those  put,  on  the  investigation,  the  results  of  which  are  now 
before  us,  were  pertinent,  is  apparent  from  the  use  made  of 
the  answers  thereto  upon  the  prosecution  of  the  person  who 
then  testified.  If  the  observations  already  made  are  cor- 
rect, it  follows  there  was  error  in  receiving  them  against  his 
objection. 

Second;.  Another  exception  brings  up  the  ruling  of  the 
court  as  to  evidence  from  one  Pottle,  proving  a  corrupt 
proposal  by  the  defendant  in  1883.  The  witness  was  at  the 
time  engrossing  clerk  of  the  assembly,  and  the  defendant 
desired  an  alteration  of  a  certain  bill  then  pending  before  that 
body  in  reference  to  street  railways,  so  that  its  terms  might 
authorize  the  construction  of  a  railroad  on  Broadway.  For 
this  alteration  he  proposed  to  pay  the  witness  $5,000.  We 
are  unable  to  find  any  ground  on  which  the  evidence  was 
admissible.  It  was  introduced  as  part  of  the  affirmative  case 
which  the  prosecution  were  bound  to  carry  to  the  jury.  Its 
admission  is  justified  upon  this  appeal  by  various  propositions 
presented  by  the  People.  First,  say  the  learned  counsel: 
"  We  suppose  that  every  criminal  trial  begins  with  a  presump- 
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tion  of  innocence  in  favor  of  the  accused.  This  presumption 
must  be  founded  on  the  moral  rectitude  or  fear  of  the  law,  or 
both,  whichever  the  person  is  supposed  to  possess.  The 
presumption  must  be  overcome  before  conviction  can  be 
had.  Jacob  Sharp  was  accused  and  brought  to  trial  for 
bribing  the  aldermen  of  the  city  of  New  York,  and  by  that 
means  procuring  the  grant  of  a  valuable  right.  Evidence  was 
offered  to  show  that  not  long  before  he  had  attempted  to  bribe 
another  official  person  to  do  an  act,  which,  as  he  thought, 
would  promote  the  scheme  which  he  had  so  long  pursued. 
This  evidence  being  given  proved  beyond  a  question  that  no 
sense  of  right  and  wrong,  no  fear  of  law  or  punishment, 
would  deter  him  from  committing  the  offense  of  bribery  for 
the  one  purpose  which  he  had  in  view  in  all  his  efforts." 
*  *  *  «  The  evidence  objected  to  proved  the  irresistible 
strength  of  the  motive  as  against  all  other  motives  which 
might  have  deterred  him  and  upon  which  the  presumption  of 
innocence  is  founded." 

This  view  cannot  be  sustained ;  the  commission  of  a  crime 
by  Sharp  in  1884,  was  distinctly  in  issue.  It  was  bribery, 
but  the  subject  was  Fullgraff,  a  member  of  the  common 
council.  Of  the  commission  of  that  crime  the  law  presumed 
Sharp  to  be  innocent.  If  Sharp  had  given  evidence  of  good 
character  the  prosecution  might  have  answered  that  evi- 
dence by  proof  that  his  character  was  bad,  but  I  believe  it 
has  not  been  thought  by  any  judicial  tribunal  that  such 
evidence  could  be  given  in  anticipation  of  proof  from  the 
defendant,  nor  that  an  issue  upon  it  could  be  tendered  by  the 
prosecution.  (People  v.  White,  14  Wend.  Ill ;  Webster's 
Case,  5  Cush.  295 ;  De  Witt  v.  Greenfield,  5  Ohio,  227 ;  Com. 
v.  Hopkins,  2  Dana,  418 ;  Burr,  on  Cir.  Ev.  533.)  But  even 
in  the  case  I  have  supposed  such  evidence  would  be  of  general 
reputation  only,  and  not  of  particular  acts  by  which  reputation 
is  shown. 

The  effect  of  the  argument  for  the  People  is  that  the  evi- 
dence shows  a  disposition  to  commit  the  crime,  that  is  a  crimi- 
nal  disposition.     If  that  is  a  different  view  it  is  equally 
Siokels— Vol.  XLL        58 
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inadmissible.  A  man's  general  character  may  perhaps  be  so 
bad  as  to  permit  an  inference  that  evil  and  good  have  to  him 
the  same  meaning,  and  that  it  is  a  matter  of  indifference  by 
which  he  accomplishes  his  purpose.  In  a  judicial  proceeding, 
however,  proof  of  that  would  be  irrelevant,  although  it  might 
show,  in  a  moral  sense,  that  he  would  be  likely  to  commit  the 
crime  with  which  he  was  charged.  The  person  charged  might 
as  well  seek  to  repel  the  imputation  by  proof  of  particular 
acts  performed  by  him  at  other  periods  of  his  life,  and  a  cause 
submitted  to  a  jury  be  made  to  turn  upon  the  preponderance 
of  proof,  on  one  side  of  antecedent  bad  conduct,  and  proof 
on  the  other  of  virtuous  acts.  Legally  speaking,  it  would  be 
unsafe  to  draw  a  conclusion  from  either.  We  are  referred  to 
no  case  holding  that  upon  the  trial  of  an  indictment  charging 
a  specific  crime,  committed  in  a  specific  way,  evidence  that 
the  accused  was  of  a  particular  character  would  be  relevant. 
Moreover,  counsel  on  both  sides  seem  to  agree  that  the  com- 
mission of  one  crime  is  not  admissible  in  evidence  on  the  trial 
of  the  same  offender  for  another  crime.  It  is  indeed  elemen- 
tary law  that  no  evidence  can  be  admitted  which  does  not  tend 
to  prove  the  issue  joined,  and  the  reason  and  necessity  of  the 
rule  are  much  stronger  in  criminal  than  in  civil  cases  for  the 
observance  of  this  rule  and  of  confining  the  evidence  strictly 
to  the  issue.  The  indictment  is  all  that  the  defendant  is  expect- 
ed to  come  prepared  to  answer.  Therefore,  the  introduction  of 
evidence,  of  another  and  extraneous  crime  is  calculated  to  take 
the  defendant  by  surprise  and  do  him  manifest  injustice  by 
creating  a  prejudice  against  his  general  character.  How  then 
is  this  ca§e  to  be  taken  out  of  this  general  rule  of  law  ?  The 
learned  judge,  in  submitting  the  case,  desired  the  jury  to  con- 
sider the  Pottle  evidence  "  as  only  showing  the  zeal  which  the 
defendant  exhibited,"  and  not  allow  themselves  to  be  preju- 
diced by  his  testimony  in  regard  to  the  offer  of  a  bribe,  saying, 
"  It  is  only  to  be  considered  as  showing,  like  other  evidence  in 
the  case,  the  extent  of  the  defendant's  feeling,  interest  and 
desire,"  adding,  "  I  should  be  sorry  if  the  fact  that  Pottle 
testified  to  the  offer  of  a  bribe,  should  be  otherwise  consid- 
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ered.  *  *  *  So  far  as  it  tends  to  throw  any  dark  shadow 
upon  the  character  of  the  defendant,  I  desire  you  to  eliminate 
it  from  your  consideration  and  treat  it  merely  as  evidence 
tending  to  show  depth  of  interest,  motive  and  desire." 

These  remarks  not  only  answer  the  respondent's  argument, 
but  point  to  the  danger  which  might  follow  from  the  evidence. 
They  were  obviously  inadequate  to  prevent  it.  Nor  does  the 
discrimination  between  crime  proven  and  a  conversation,  make 
the  evidence  less  objectionable.  As  presented  to  the  jury  it 
was  distinctly  a  crime  committed.  The  point  of  inquiry  was 
that,  and  it  was  plainly  so  avowed  by  the  counsel  for  the 
People.  He  brought  the  witness  Pottle  and  Sharp  together ; 
proved  by  him  that  he  then  had  the  "  general  surface  railroad 
act  in  his  possession  as  engrossing  clerk  ; "  that  he  had  a  con- 
versation with  Sharp  "  in  relation  to  the  bill ;  "  that  he  had  a 
conversation  with  him  "  on  the  subject  of  the  bill  including 
or  not  including  Broadway  as  one  of  the  streets  in  the  bill." 
Then  asked,  "  had  you  any  conversation  with  him  as  to 
whether  he  did  or  did  not  desire  to  have  Broadway  included 
as  one  of  the  streets  in  the  bill."  The  defendant's  counsel 
objected,  but  the  objection  was  overruled  and  an  exception 
taken,  and  the  witness  replied,  "  I  did."  He  was  then  asked 
to  state  "  all  he  (Sharp)  said  on  the  subject,"  and  the  counsel 
for  the  defendant  asked  "  to  be  informed  to  what  point  the 
evidence  is  to  be  directed,"  saying  "there  is  a  particular 
purpose  in  this  question  and  I  think  we  might  properly  be 
advised  what  it  is."  After  some  discussion  the  district  attorney 
said,  "  I  intend  to  prove  that  Pottle  was  sent  for  by  this 
defendant;  that  he  went  to  defendant's  room-;  that  this 
defendant  thereupon  offered  Mr.  Pottle  the  sum  of  $5,000  to 
add  to  one  of  the  sections  of  that  bill  the  words  *  Broadway 
and  Fifth  avenue,'  permitting  a  horse  railway  company  to  be 
constructed  upon  those  streets;  that  Pottle  declined  the 
proposition,  and  that  Sharp  then  offered  the  same  sum  in  case 
he  would  give  him  the  original  bill ;  that  is  what  I  desire  to 
prove ; "  whereupon  defendant's  counsel  said,  "  we  object  to  it 
upon  the  ground  that  it  is  evidence  of  an  utterly  distinct 
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charge  of  crime."     The   court  said,  "upon  the  whole  my 
judgment  is  that  the  evidence  is  admissible." 

A  careful  examination  of  the  evidence  given  by  Pottle 
authorizes  the  comment  of  the  appellant's  counsel  that  "  it  was 
not  part  of  the  conversation,  but  that  it  was  the  whole." 
Unless  admissible  as  proving  an  attempt  to  commit  a  crime, 
it  is  wholly  immaterial,  and,  as  proof  of  a  crime,  it  was  irrele- 
vant, and  must  have  been  very  prejudicial  to  the  defendant 
It  showed  a  capacity  or  willingness  to  commit  bribery  in  1883, 
to  induce  an  act  from  which  Sharp  might  be  benefited  as  one 
desiring  the  construction  of  the  road,  Dut  which,  in  fact,  gave 
him  no  advantage  over  other  citizens.  It  gave  him  no  fran- 
chise ;  but  it  could  not  fairly  be  inferred  from  such  premises 
that,  in  1884,  he  did  also  bribe  a  different  person  for  a  different 
purpose.  The  inference  would  be  purely  conjectural.  The 
mental  ability  and  disposition  of  the  defendant  to  commit  a 
crime  of  this  sort,  while  it  might  persuade  a  jury,  raises  no 
legal  presumption.  It  is  not  moral  evidence  even.  The  fact 
under  investigation,  in  its  circumstances,  was  entirely  unlike 
the  fact  disclosed  by  the  witness.  There  is  no  analogy  between 
them.  Yet  the  inference  drawn  by  the  prosecuting  officer, 
and  permitted  by  the  court,  left  it  for  the  jury  to  say  that  the 
desire  of  Sharp  manifested  by  the  offer  of  a  bribe  in  one 
instance,  was  the  same  desire  which  led  to  the  actual  giving 
of  a  bribe  in  the  other,  hence,  that  the  two  crimes  had  the 
same  origin.  Evidence  of  moral  character  is  admitted  to  dis- 
prove the  existence  of  a  criminal  motive,  or  to  rebut  evidence 
of  it,  but  evidence  of  a  prior  crime  can  have  no  legitimate 
place  in  an  investigation  as  to  whether  a  subsequent  crime  was 
committed  by  the  same  person.  If  it  had  been  proven  that 
Sharp  had  in  fact  given  the  money  to  Fullgraff,  and  the  ques- 
tion was  as  to  its  being  an  innocent  or  criminal  act,  a  gift 
which  he  had  a  right  to  make,  or  which  he  made  corruptly, 
the  fact,  if  it  were  a  fact,  that  he  sought  to  attain  a  similar  end 
by  bribery,  might  seem  to  show  the  intent  with  which  the  act 
charged  was  done.  But  here  the  very  thing  in  dispute  was 
whether  he  gave  the  money,  and  that  upon  a  former  and  dif- 


1887.1  People  v.  Sharp.  461 

Opinion  of  the  Court,  per  Danpobth,  J. 

f erent  occasion  he  had  offered  money  with  a  guilty  purpose  to 
another  person,  could  not  fairly  be  held  as  ^relevant  to  that 
question.  Moreover,  it  had  been  distinctly  conceded  by  the 
defendant  that  he  desired  to  secure  the  franchise  for  the 
Broadway  Surface  Railroad,  and,  therefore,  evidence  of  his  com- 
mission of  a  crime  for  the  mere  purpose  of  showing  that  desire, 
was  wholly  unnecessary,  and  we  may  repeat  here  the  language 
of  Allen,  J.,  in  the  Colemcm  Case  (55  N.  Y.  81)  upon  a 
similar  question :  "  It  was  idle  and  frivolous  to  put  in  this 
evidence  for  the  purpose  avowed,  while  its  influence  could 
not  be  otherwise  than  damaging  to  the  prisoner."  It  was  put 
in  near  the  beginning  of  the  trial  and  the  impression  then 
made  must  have  continued  with  the  jury  and,  in  their  minds, 
colored  and  deepened,  if  it  did  not  distort  the  subsequent 
evidence. 

It  did,  indeed,  cast  a  dark  shadow  upon  the  defendant's 
character — it  not  only  tended  very  strongly  to  prove  the 
defendant  guilty,  it  was  absolute  proof,  but  it  was  of  a  different 
crime  from  that  charged.  It  was  offered  and  received  directly 
on  the  main  issue  and  was  of  great  and  persuasive  force  against 
him. "  Such  evidence  is  uniformly  condemned  as  tending  to 
draw  away  the  minds  of  the  jurors  from  the  real  point  on 
which  their  verdict  is  sought  and  to  excite  prejudice  and  mis- 
lead them.  It  was,  we  think,  improperly  received  and  the 
exception  to  its  admission  well  taken. 

Third.  We  are  also  of  opinion  that  there  was  error  in  the 
examination  of  the  witness  Miller.  He  was  an  alderman  at 
the  time  of  the  passage  of  the  resolution,  but  we  do  not  find 
he  was  a  party  to  any  agreement  concerning  its  passage. 
Against  the  objection  of  the  defendant  he  was  allowed  to 
testify  that  after  the  "  consent "  was  given  he  received  from 
De  Lacy  $5,000.  The  district  attorney  then  asked :  "  You 
understood,  did  you  not  that  you  received  that  money  from 
De  Lacy  on  account  of  the  Broadway  Surface  Eailroad  ? " 
A.  "  No,  sir ;  nothing  of  the  kind."  A  further  examination 
as  to  the  circumstances  and  the  time  of  its  receipt  followed, 
and  the  witness  said  De  Lacy  gave  me  a  roll  of  bills  "  and  said 
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there  is  something  to  buy  election  tickets  with."  Asked  by 
the  district  attorney  :  "  Did  you  not  understand  at  the  time,  it 
was  paid  on  account  of  the  Broadway  Railroad  Company?" 
A.  "  No,  sir ;  I  had  no  understanding  of  that  kind  with  him." 
Q.  "  "What  was  your  understanding  at  the  time  ?  "  To  this 
question  there  was  not  only  the  specific  objection  that  the 
evidence  asked  for  was  incompetent  against  Sharp,  but  the 
further  objection  that  it  was  asking  for  a  conclusion."  The 
court  allowed  it  and  the  defendant  excepted.  A.  "There 
was  no  particular  understanding  about  it  so  far  as  I  was  con- 
cerned." "  There  was  nothing  said  about  it."  Q.  "  What  did 
you  think,  at  the  time,  De  Lacy  gave  it  to  you  for?" 
The  court  held  this  competent.  Witness:  "What  did  I 
think V  District  attorney:  "That  is  the  question  asked 
you."  A.  "  About  what  ? "  District  attorney  :  "  As  to  what 
De  Lacy  gave  it  to  you  for  ? "  A.  "  Well  I  had  my  mis- 
givings." District-attorney  :  "  Tell  us  what  did  you  think 
at  the  time  what  he  gave  it  to  you  for  ? "  Witness  :  "  I  sup- 
posed it  was  for  the  Broadway  road."  It  is  quite  impossible 
to  find  any  ground  on  which  the  exception  taken  can  be  over- 
come. The  transaction  was  not  with  Sharp.  The  question 
called  for  no  fact,  but  with  frequent  iteration  for  an  opinion, 
a  supposition.  Its  importance  in  the  estimation  of  the  People 
is  manifest  from  the  repeated  and  persistent  attempts  to  obtain 
it.  The  court  below  were  of  opinion  that  the  ruling  was 
erroneous,  but  that  the  jury  could  not  have  given  any  effect 
whatever  to  the  mere  expression  of  opinion,  or  supposition  of 
the  witness,  because  the  whole  transaction  between  De  Lacy 
and  the  witness  was  afterwards  given.  It  was,  but  the  narrar 
tion  also  was  received  under  an  objection  and  was  excepted  to. 
It  certainly  did  not  cure  the  difficulty.  The  question  to  be 
settled  was  whether  the  money  was  part  of  the  fruits  of  a 
corrupt  agreement,  whether  the  transaction  was  an  incident  of 
the  scheme  with  the  formation  of  which  the  defendant  was 
charged,  whether  the  alleged  fact  of  bribery  was  true,  and 
this,  like  any  other  question  of  fact  was  to  be  settled  by  evi- 
dence.    The  opinion,  the  thought,  the  understanding  of  the 
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witness  was  not  evidence.  The  jury  might,  however,  naturally 
reason  that  the  conclusion  of  the  witness  drawn  from  all  the 
facts  within  his  own  knowledge,  fairly  represented  the  nature 
and  the  extent  of  the  connection  between  the  circumstance  to 
which  he  testified  and  the  fraudulent  practices  which  had 
preceded  it.  It  was  admitted  because  claimed  to  be  relevant 
and  material  by  the  prosecuting  officer  and  the  court,  and 
whether  in  any,  or  in  what  degree  it  did  affect  the  jury,  cannot 
be  known.  The  payment  of  a  large  sum  of  money  to  the 
witness  was  a  palpable  fact.  Whether  it  was  paid  to  him  in 
his  capacity  of  alderman,  or  in  connection  with  or  on  account 
of  the  consent  obtained  from  the  board  of  aldermen,  could 
not  properly  be  answered  by  the  jury  upon  the  suspicion  or 
conjecture  of  the  witness.  That  it  was  not  so  answered  we 
cannot  say.  The  respondent's  counsel,  however  (the  district- 
attorney),  argues  that  the  question  was  proper,  but  that  the 
answer  was  not  responsive.  The  interlocution  tfetween  the 
witness  and  the  prosecutor  seems  to  indicate  that  there  was  no 
misapprehension  on  the  part  of  the  witness,  and  that  the 
answer  was  the  answer  called  for  by  the  question  and  directly 
fitting  to  it.  The  learned  counsel  did  not  stop  his  examina- 
tion after  proving  the  receipt  of  the  money,  but  sought  the 
mental  conclusion  of  the  witness  as  to  the  consideration  of  or 
inducement  to  the  gift,  and  the  answer  was  accepted  by  him. 
Fourth.  The  public  prosecutor,  to  make  out  the  case  and  as 
part  of  his  evidence  in  chief,  offered  to  show  by  a  detective 
officer  that  he  had  been  employed  by  the  district  attorney  to 
serve  subpoenas  upon  Maloney,  Keenan  and  De  Lacy,  all  of 
whom  the  district  attorney  claimed  to  be  material  and  com- 
petent witnesses,  and  to  show  further  that  the  detective  was 
unable  to  find  them  in  this  state,  but  did  find  Maloney  in 
Canada,  and  there  served  him  with  a  subpoena  and  learned 
that  the  others  were  in  Canada  also,  although  he  did  not  see 
them.  These  persons  were  named  in  the  indictment  as 
co-defendants  with  Sharp,  and  the  evidence  already  in,  tended 
to  show  that  some  of  them,  and  especially  Maloney,  were  inter- 
mediaries between  the  persons  offending  against  the  provisions 
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of  the  statutes  relating  to  bribery,  or  instruments  of  whomever 
committed  the  act  charged. 

The  evidence  was  objected  to  by  defendant's  counsel,  but 
admitted.  It  was  not  claimed  by  the  prosecution  that  the 
defendant  was  privy  to  their  absence,  or  that  the  object  of 
the  proof  was  to  f urnish  a  basis  for  evidence  otherwise 
inadmissible.  The  learned  district  attorney  disclaimed  any 
intention  "  of  proving  the  flight  of  these  persons  as  co-con- 
spirators "  and  so  make  use  of  their  absence  as  evidence  of 
guilt,  or  an  admission  by  their  conduct  that  the  accusation 
against  them  and  the  defendant  was  true,  but  said  he  offered 
it  only  for  the  purpose  of  showing  that  after  diligent  effort 
he  was  unable  to  procure  their  attendance  as  witnesses,  and 
thus  enable  him  to  account  for  their  absence. 

His  claim  is  that  they  were  depositaries  of  the  direct  proof 
of  the  conspiracy  which  the  prosecution  were  engaged  in 
establishing,  and  accomplices  of  the  defendant.  The  evidence 
already  in  was,  so  far  as  Sharp  was  concerned,  altogether  cir- 
cumstantial, but  tender  to  show  that  the  persons  named,  or 
some  of  them,  were  qualified  from  actual  knowledge  to  give 
evidence  bearing  more  or  less  directly  upon  the  very  point  in 
issue.  We  think  evidence  of  their  absence  was  inadmissible. 
It  could  have  no  legitimate  bearing  upon  the  issue,  and  the 
danger  is  very  great  that  such  testimony  will  prejudice  a  party 
against  whom  it  is  offered.  It  may  be,  and  frequently  is 
admissible  in  answer  to  evidence  from  the  other  side  which 
would  naturally  call  for  an  explanation.  But  the  absence  out 
of  the  jurisdiction  of  the  court  of  an  associate,  or  one  seem- 
ingly connected  with  the  defendant  in  the  act  charged,  is  easily 
construed  as  evidence  of  guilt,  and  unless  the  occasion  calls 
for  such  proof  it  should  not  be  allowed.  It  is  an  old  maxim 
that  "  he  confesses  the  fault  who  avoids  the  trial,"  but  in  its 
application,  even  to  the  fugitive,  there  is  great  danger  of 
error.  A  man  may  avoid  the  trial  from  many  motives  besides 
consciousness  of  guilt,  but  however  actuated  his  conduct  can 
in  no  degree,  in  a  court  of  justice,  reflect  upon  another.  Its 
admission  in  this  case  was  virtually  saying  to  the  jury,  "  there 
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is  better  evidence,  and  it  might  be  had  from  the  defendant's 
associates ;  it  is  not  the  fault  of  the  prosecution  that  the  evi- 
dence is  not  before  you,  but  because  of  the  voluntary  act  of 
those  who,  with  the  defendant,  stancj  charged  with  the 
offense."  Thus  the  non-production  of  the  witnesses  is  made 
to  supply  the  place  of  proof  of  the  issue ;  with  that  issue  the 
evidence  had  no  possible  connection.  The  rule  is  that  where 
a  party  to  an  issue  on  trial  has  proof  in  his  power,  which,  if 
produced,  would  fender  material,  but  doubtful,  facts  certain,  the 
law  presumes  against  him  if  he  omits  to  produce  that  proof  and 
authorizes  a  jury  to  resolve  all  doubts  adversely  to  his  defense. 
But  the  rule  cannot  be  applied  unless  it  appears  that  the  proof, 
whether  it  is  a  living  witness  or  paper,  is  within  his  power. 
It  is  easy  to  see  that  the  evidence  offered  here  might  be  used 
for  an  ulterior  purpose,  although  not  pressed  by  the  prosecu- 
tion, yet  entertained  and  made  effective  by  the  jury,  and  there 
certainly  could  be  no  presumption  that  the  prosecution  had 
the  power  to  produce  any  particular  witness,  certainly  not  one 
of  those  named,  nor  did  the  law  require  it  of  them.  It  is, 
therefore,  impossible  to  find  any  reason  for,  or  lawful  purpose 
to  be  gained  by  the  proof  offered,  and  its  admission  was  a 
very  dangerous  innovation  upon  the  general  rule,  which 
excludes  it  as  irrelevant  to  the  issue.  Nor  was  it  a  mere  ques- 
tion as  to  the  order  of  proof.  It  was  introduced  as  affirmative 
evidence,  and  while  it  could  do  the  prosecution  no  legal  good, 
must  subject  the  defendant  to  the  prejudices  and  unfavorable 
inferences  suggested  by  the  absence  of  a  co-defendant  whose 
presence,  if  innocent,  could  not  but  assist  the  defendant,  but 
whose  absence  and  refusal  to  obey  a  subpoena  might  easily  be  ' 
regarded  as  a  confession  of  guilt,  and  could  not  fail  to 
strengthen  in  an  appreciable  degree  the  case  of  the  prosecution. 
The  only  case  cited  in  support  of  the  ruling  is  Pease  v.  Smith 
(61  N.  Y.  477).  That  was  a  civil  action.  The  absent  witness 
was  confined  in  a  State  prison,  not  by  his  own  consent,  and 
whatever  may  be  said  of  the  decision,  it  has  no  application 
here  nor  should  it  be  extended  to  other  circumstances  than 
those  there  disclosed. 
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It  is  also  said  by  the  district  attorney  that  the  defendant 
upon  cross-examination  of  one  of  the  prosecutor's  witnesses, 
had  shown  the  absence  of  one  of  these  persons  and  that  he 
was  in  Canada.  The  same  fact  as  to  all  of  them  seems  to  have 
been  assumed  as  if  already  before  the  jury.  Why  then  was 
the  evidence  insisted  upon  ?  In  answer  to  a  question  from  the 
learned  trial  judge  whether  the  defendant  would  not  "  have  a 
right  to  argue  to  the  jury  in  summing  up,  that,  in  view  of  all 
the  testimony,  the  People  should  have  called  Maloney,"  the 
defendant's  counsel  said,  "  no  sir ;  how  could  we  argue  that, 
when  we  know  already  from  the  opening  of  the  district  attorney 
that  Maloney  is  not  accessible  to  a  subpoena,"  and  disclaimed 
any  intention  of  so  doing,  or  that  it  "  could  be  done  in  common 
fairness,"  with  such  earnestness  that  it  is  very  difficult  to  see 
why  the  introduction  of  the  evidence  was  pressed,  if  no  other 
purpose  existed  than  to  escape  the  imputation  of  keeping  back 
testimony.  Proof  even  of  the  absence  of  these  persons  was 
inadmissible.  But  that  was  not  all.  The  proof  was  not  only 
of  their  absence,  but  of  unavailing  search  by  a  detective,  the 
service  of  a  subpoena  upon  some  of  them  and  the  failure  to 
obey  its  mandate.  Under  the  circumstances  of  the  case  the 
ruling  of  the  court  in  this  instance  may  not  have  been  of  much 
importance,  and  upon  it  alone  we  should  not  grant  a  new  trial. 
But  the  legal  principle  which  requires  relevant  and  material  evi- 
dence, and  admits  no  other,  is  important,  and  however  serious 
the  charge  against  an  accused  person  may  be,  and  however 
great  the  evil  it  uncovers,  he  cannot  properly  be  made  the 
subject  of  a  judicial  sentence  unless  the  crime  is  substantiated 
according  to  the  established  rules  of  evidence.  The  other 
exceptions  above  referred  to  point  to  violations  of  those  rules 
to  the  manifest  prejudice  of  the  defendant,  and  to  the  benefit  of 
those  exceptions  he  is  entitled.  They  require  a  new  trial,  and 
that  it  may  be  had  the  judgment  of  the  court  below  and  the 
conviction  should  be  reversed,  and  a  new  trial  granted. 

Pbokham,  J.  It  seems  to  me  that  the  admission  of  the 
evidence  given  by  the  witness  Pottle  was  error.     There  is  not 
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Toom  for  much  discussion  in  regard  to  the  general  principle 
upon  which  evidence  that  proves  or  tends  to  prove  the  prisoner 
.guilty  of  other  felonies  or  misdemeanors  is  admitted.  It  is 
conceded  on  all  sides  that  the  admission  of  such  testimony 
forms  an  exception,  and  a  very  material  and  important  excep- 
tion, to  the  general  rule  of  evidence.  The  general  rule  is  that 
when  a  man  is  put  upon  trial  for  one  offense,  he  is  to  be  con- 
victed, if  at  all,  by  evidence  which  shows  that  he  is  guilty  of 
that  offense  alone,  and  that,  under  ordinary  circumstances, 
proof  of  his  guilt  of  one  or  a  score  of  other  offenses  in  his  life- , 
time  is  wholly  excluded.  But  for  the  purpose  of  showing 
guilt  of  the  offense  for  which  the  prisoner  is  on  trial,  as  also 
for  the  purpose  where  that  is  important  of  showing  the  motive 
•or  intent  with  which  an  act  claimed  to  be  a  crime  was  com- 
mitted, evidence  which  is  material  upon  such  issues  is  admitted, 
although  it  may  also  tend  to  show,  or  even  directly  prove,  the 
guilt  of  the  accused  of  some  other  felony  or  misdemeanor. 
Whether  the  evidence  in  any  particular  case  comes  within  the 
well-known  exceptions  to  the  general  rule,  is  often  the  difficult 
question  to  solve,  and  not  as  to  what  the  rule  itself  really  is. 
Thus,  there  is  a  class  of  cases  in  which  evidence  is  admitted 
where  it  is  material  to  show  guilty  knowledge  of  the  character 
of  the  act  committed  by  the  prisoner.  A  good  illustration  of 
this  class  of  cases  is  in  the  trial  of  an  indictment  for  passing 
<3ounterfeit  money.  Evidence  of  the  passage  of  like  money 
within  a  reasonable  tijne  before  or  after  the  commission  of 
the  offense  for  which  the  prisoner  is  on  trial,  is  admitted  for 
the  purpose  of  showing  that  when  he  passed  the  money  in 
question  it  was  not  through  ignorance  of  its  character.  A 
man  might  think  the  money  he  passed  was  good,  and  he  might 
be  mistaken  once,  or  even  twice ;  but  the  presumption  of  mis- 
take lessens  with  every  repetition  of  the  act  of  passing  money 
really  counterfeit.  Hence,  evidenee  of  such  repetition  bears 
directly  and  materially  upon  the  issue  before  the  jury.  To 
this  same  class  would  belong  the  case  of  an  indictment  for 
shooting  an  individual.  For  the  purpose  of  proving  that 
the  shooting  was  not  accidental,  where  such  a  fact  is  claimed, 
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evidence  may  given  of  efforts,  or  even  threats,  made  by  the 
defendant  to  shoot  the  same  individual  on  prior  occasions. 
Thus  the  probability  of  the  shooting  being  accidental  is 
lessened  by  showing  prior  efforts  or  threats  to  accomplish  the 
same  act  for  which  the  prisoner  is-  ontriaL  Cases  of  embezzle- 
ment  and  of  obtaining  money  or  other  property  by  false  pre- 
tenses come  under  the  same  general  role.  A  man  indicted 
for  the  embezzlement  of  funds  by  false  entries  might  claim, 
with  some  degree  of  plausibility  perhaps,  that  the  entry  was  a* 
mistake,  but  the  probability  of  such  mistake  would  be  greatly 
lessened  by  proof  that  other  false  entries  of  the  same  kind  had 
been  made  at  or  about  the  same  time  by  the  same  person. 

Then  there  is  another  class  of  cases  in  which  the  facts  show 
the  commission  of  two  crimes,  and  that  the  individual  who 
committed  the  other  crime  also  committed  the  one  for  which 
the  defendant  is  on  trial.  Evidence  is  then  permitted  to  show 
that  the  defendant  was  the  person  who  committed  the  other 
crime,  because  in  so  doing  under  the  circumstances  and  from  the 
connection  of  the  defendant  with  the  other  crime,  the  evidence 
of  his  guilt  of  such  other  crime  is  direct  evidence  of  his  guilt 
of  the  crime  for  which  he  is  on  trial  Another  class  in  which 
evidence  of  this  nature  is  admissible  is  where  it  is  proper  for 
the  purpose  of  showing  a  motive  for  the  commission  of  the 
main  crime. 

It  is  claimed  in  this  case  that  the  evidence  was  admissible 
on  the  ground  that  it  showed  or  tended  to  show  the  intent 
on  the  part  of  the  prisoner  in  paying  the  money  to  Fullgraff 
after  proof  had  been  received  that  money  was  given  him,  and 
also  upon  the  ground  that  it  tended  to  show  the  motive  of  the 
defendant  for  the  commission  of  the  crime.  If  this  evidence 
did  materially  and  directly  tend  to  show  either  such  intent  or 
motive,  and  if  it  were  not  too  remote  in  point  of  time,  and  if 
it  logically  connected  the  fact  to  be  proved  with  the  main 
transaction,  then  it  may  well  be  that  it  was  admissible,  even 
though  it  tended  to  prove  the  defendant  guilty  of  another  and 
separate  offense.  The  admission  of  the  evidence  of  Pottle 
seems  to  me,  however,  to  carry  the  principle  further  and  to  a 
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much  more  dangerous  extent  than  any  other  case  that  has 
come  under  my  observation. 

Upon  the  question  of  the  intent  with  which  the  money  was 
paid  to  Fullgraff,  the  evidence  I  think  falls  far  short  of  such 
logical  and  close  connection  therewith,  as  is  necessary  to  render 
it  admissible.  The  fact  being  established  that  such  payment 
was  made,  and  that  the  defendant  was  connected  with  its  pay- 
ment, the  intent  could  not  be  a  matter  of  any  real  doubt. 
That  it  was  paid  to  obtain  the  vote  of  Fullgraff  as  an  alderman 
for  granting  the  franchise  to  the  Broadway  surface  railroad 
could  not  be  made  a  subject  of  honest  discussion.  All  the 
evidence  was  to  that  effect,  and  there  was  absolutely  no  evidence 
to  the  contrary,  and  to  offer  evidence  of  the  commission  of 
another  crime  for  the  avowed  purpose  of  thereby  showing  the 
intent  with  which  this  money  was  paid  to  Fullgraff  would 
have  made  to  my  mind  a  clear  case  of  offering  it  on  a  colorable 
issue,  and  using  it  for  another  and  wholly  inadmissible  purpose. 
However  that  may  be  the  evidence  was  not  admissible  even 
on  the  question  of  intent. 

As  is  very  well  said  by  Mr.  Justice  Agnew  in  The  State  v. 
Zapage  (57  N.  H.  245-295),  "  it  should  also  be  remarked  that 
this  being  a  matter  of  judgment  it  is  quite  likely  that  courts 
would  not  all  agree,  and  that  some  courts  might  see  a  logical 
connection  where  others  could  not  But  however  extreme 
the  case  may  be,  I  think  it  will  be  found  that  the  courts  have 
always  professed  to  put  the  admissibility  of  the  testimony  on 
the  ground  that  there  was  some  logical  connection  between  the 
crime  proposed  to  be  proved  other  than  the  tendency  to  commit 
one  crime  as  manifested  by  the  tendency  to  commit  the  other." 

Judge  Eabl,  in  the  case  of  the  People  v.  Shvlrncm,  reported 
in  a  note  to  Mayer  v.  People  (80  N.  Y.  364,  at  376),  states  as 
follows :  "  But  there  is  one  general  rule  which  must  apply  to  all 
.such  cases.  There  must  be  in  the  transaction  thus  sought 
to  be  proved  some  relation  to  or  connection  with  the  main 
transaction.  That  is  they  must  show  a  common  motive  or 
intent  running  through  all  the  transactions  or  they  must  be 
«uch  as  in  their  nature  to  show  guilty  knowledge  at  the  time 
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of  the  main  transaction."  And  in  the  case  of  Mayer  v. 
People  (rupra),  which  was  the  case  of  an  indictment  for 
obtaining  goods  by  false  pretenses,  Rapallo,  J.,  in  speaking 
of  the  admissibility  of  testimony  of  this  nature  upon  the  ques- 
tion of  intent,  said:  "That  when  the  representations,  their 
falsity  and  the  knowledge  of  the  accused  that  they  were  false 
is  established  by  competent  testimony,  the  allegation  that  they 
were  made  with  intent  to  defraud  may  be  supported  by  proof 
of  dealings  by  the  accused  with  parties  other  than  the  com- 
plainant, which  tend  to  show  a  fraudulent  scheme  to  obtain, 
property  by  devices  similar  to  those  practiced  upon  him,  pro- 
vided the  dealings  are  sufficiently  connected  in  point  of  time 
and  character  to  authorize  an  inference  that  the  purchase  from 
the  complainant  was  made  in  pursuance  of  the  same  general 
transaction." 

Under  such  conditions  and  guided  by  such  rules,  it  does  not 
seem  to  me  that  this  evidence  by  Pottle  was  so  connected 
legitimately  with  the  main  transaction,  that  of  the  alleged 
bribery  of  Fullgraff,  as  in  any  way  to  characterize  the  intent 
with  which  the  money  was  alleged  to  have  been  paid  Fullgraff, 
in  any  other  sense  than  the  evidence  tends  to  show  capacity 
upon  the  part  of  the  defendant  to  commit  the  crime  because  he 
had  months  before  attempted  to  commit  one  of  a  similar 
nature  with  another  person  for  the  purpose  of  accomplishing 
another  act 

It  is  a  very  general  and  extremely  broad,  and  I  think  a  dan- 
gerous ground,  upon  which  to  claim  the  admissibility  of  evi- 
dence of  this  character,  to  say  that  it  tends  to  show  that  the 
prisoner  was  so  desirous  of  obtaining  a  railroad  on  Broadway 
that  he  was  willing  to  commit  a  crime  for  the  purpose  of 
securing  his  object.  It  seems  to  me  this  is  nothing  more  than  an 
attempt  to  show  that  the  defendant  was  capable  of  committing 
the  crime  alleged  in  the  indictment,  because  he  had  been 
willing  to  commit  a  similar  crime  long  before,  at  another  place 
and  for  the  purpose  of  accomplishing  the  commission  of 
another  act  by  a  different  person.  To  adopt  so  broad  a  ground 
for  the  purpose  of  letting  in  evidence  of  the  commission  of 
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another  crime  is,  I  think,  of  a  very  dangerous  tendency.  It 
tends  necessarily  and  directly  to  load  the  prisoner  down  with 
separate  and  distinct  charges  of  past  crime,  which  it  cannot 
be  supposed  he  is  or  will  be  in  proper  condition  to  meet  or 
explain,  and  which  necessarily  tend  to  very  gravely  prejudice 
him  in  the  minds  of  the  jury  upon  the  question  of  his  guilt 
or  innocence.  I  do  not  think  that  evidence  of  the  kind  in 
question,  and  in  such  a  case  as  is  here  presented,  legitimately 
tends  to  enlighten  a  jury  upon  the  subject  of  the  intent  with 
which  money  was  paid  many  months  thereafter  to  another 
person,  at  a  different  place  and  to  accomplish  the  commission 
of  another  act  It  throws  light  upon  that  intent  only,  as  it 
tends  to  show  a  moral  capacity  to  commit  a  crime.  It.gives, 
under  the  circumstances,  entirely  too  wide  an  opportunity  for 
the  conviction  of  an  accused  person  by  prejudice  instead  of 
by  evidence  showing  the  actual  commission  of  the  crime  for 
which  the  defendant  is  on  trial. 

Upon  the  question  of  motive,  using  that  word  in  the  sense 
of  a  reason  why  the  prisoner  should  commit  the  crime,  I  do 
not  see  that  it  has  the  least  materiality  or  bearing.  It  shows 
and  tends  to  show  no  such  reason.  It  only  tends  to  show 
that  the  prisoner  took  an  interest  in  the  inclusion  of  Broadway 
in  the  bill  permitting  railroad  tracks  to  be  laid  in  the  streets 
of  cities.  It  might  be  argued,  therefore,  that  he  took  an 
interest  in  or  had  a  desire  for  a  railroad  in  that  street.  As  a 
reason  or  motive  for  such  desire  the  evidence  in  no  aspect 
tends  to  enlighten  us.  By  the  passage  of  the  act  of  1883,  the 
prisoner  would  have  had  no  greater  right  than  any  one  else  to 
obtain  the  road.  Others  could  compete  for  it  as  well  as  a 
corporation  in  which  he  was  interested.  No  reason  for  any 
interest  in  this  question  is  shown  by  this  evidence.  It  is  the 
simple,  bald  and  naked  proposition  which  the  evidence  is 
claimed  to  prove,  viz.,  the  interest  of  the  prisoner,  and  this 
interest  is  to  be  established  by  proof  of  the  commission  of  a 
crime  under  the  circumstances  detailed,  and  months  before 
the  commission  of  the  one  charged  in  the  indictment.  This 
cannot  be  said  to  prove  or  tend  to  prove  a  motive  for  the 
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commission  of  the  crime  in  question  within  the  meaning  of 
the  law,  while  upon  the  question  of  mere  interest  or  desire  the 
evidence  is  too  remote  and  too  dangerous  to  be  permitted. 

One  of  the  cases  cited  upon  this  branch  of  the  argument 
was  that  of  Pi&rson  v.  People  (79  N.  Y.  424).  There 
the  prisoner  was  charged  with  murdering  one  Withey  who 
was  a  married  man.  The  prisoner  was  also  a  married  man. 
Evidence  had  been  given  of  intimate  relations,  though  not 
necessarily  criminal,  between  the  prisoner  and  Withy's  wife, 
before  the  death  of  the  deceased.  After  the  murder  the  pris- 
oner took  the  widow  and  her  sister  to  the  house  of  a  friend  in 
the  evening  and  came  away  with  the  widow  late  that  night 
alone.  A  few  days  after  the  murder  the  prisoner  disappeared 
from  the  neighborhood.  It  was  then  proved  by  a  witness 
from  Michigan,  who  was  a  clergyman,  that  the  prisoner  and 
the  widow  of  Withey  appeared  before  him  and  were  married, 
and  that  the  prisoner  declared  on  oath  before  him  that  he 
knew  of  no  legal  obstacle  to  his  marriage  with  the  woman  and 
thereupon  he  married  them.  This  evidence  was  objected  to 
on  the  ground  that  it  had  no  direct  or  material  bearing  upon 
the  main  question  in  the  case,  and  that  it  simply  tended  to 
prejudice  the  prisoner  by  proving  him  guilty  of  another  and 
separate  felony.  The  evidence  as  to  the  murder  was  circum- 
stantial, and  this  court  held  that  the  evidence  in  controversy 
was  proper  for  the  purpose  of  proving  a  motive  for  the 
murder.  In  that  case  the  evidence  showed  a  direct  and  logical 
connection  between  the  murder  of  the  deceased  and  its  perpe- 
tration by  the  prisoner.  It  showed  that  the  prisoner  had  a 
passion  for  the  possession  of  the  wife  of  the  deceased,  and  that 
for  the  purpose  of  obtaining  possession  of  her  person  he  did 
commit  the  crimes  of  perjury  and  bigamy,  and  to  accomplish 
this  posession  of  the  woman,  the  taking  off  of  the  woman's 
husband  was  an  obvious  necessity.  The  motive  of  the  prisoner 
was  the  desire  for  the  woman,  and  the  strength  of  that  desire, 
in  other  words  the  strength  of  the  motive  which  impelled  the 
murder  was  shown  in  this  way. 

The  case  of  the  People  v.  Wood  (3  Parker's  Cr.  Eep.  681) 
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was  also  cited.  That  was  a  Special  Term  case,  which  arose 
upon  an  application  to  the  learned  justice  who  delivered  the 
opinion,  for  a  stay  of  proceedings  upon  the  conviction  of  the 
defendant  for  murder.  Evidence  had  been  given  of  separate 
and  distinct  felonies  committed  by  the  prisoner  for  the  purpose 
of  showing  motive  on  his.  part  in  the  killing  of  the  deceased. 
The  learned  court  held  that  the  evidence  was  admissible 
because  it  tended  to  show  with  other  evidence  that  the  felonies 
were  parts  of  a  single  transaction,  influenced  by  a  single  motive 
and  design  to  accomplish  a  single  object ;  that  they  were  all 
connected  by  unity  of  plot  and  design,  and  if  proved  would 
tend  to  show  the  motive  which  actuated  the  prisoner  in  taking 
the  life  of  the  person  stated  in  the  indictment.  In  that  case 
the  evidence  tended  to  show  that  each  felonious  act  was  a 
necessary  one  for  the  purpose  of  carrying  out  the  main  object 
which  then  existed  in  the  mind  of  the  prisoner,  and  that  all  of 
them  formed  but  one  transaction  and  were  connected  together 
as  parts  of  one  whole. 

Now  the  evidence  in  the  case  at  bar  was  of  no  such  character. 
At  the  time  of  its  alleged  occurrence  no  law  had  been  passed. 
It  did  not  appear  and  could  not  appear  that  at  that  time  any 
law  ever  would  be  passed.  It  was  an  act  remote  in  point  of 
time,  different  in  purpose  and  of  an  entirely  separate  and  dis- 
tinct matter,  forming  no  part  of  one  main  transaction  and  to 
my  mind  coming  nowhere  near  the  standard  for  the  admissi- 
bility of  such  evidence,  pronounced  by  all  the  cases  which  I 
have  been  able  to  find. 

The  case  of  the  Stout  v.  People  (4  Parker's  Or.  Rep.  132) 
contains  the  same  general  principles.  There,  evidence  was 
admitted  to  the  effect  that  the  prisoner  was  seen  in  bed  with 
the  wife  of  the  man  he  was  charged  with  murdering,  although 
such  wife  was  also  the  prisoner's  sister,  and  it  was  admitted  as 
furnishing  a  motive  for  the  prisoner  to  get  the  husband  out  of 
the  way.  I  have  looked  at  the  other  cases  referred  to  by  the 
learned  counsel  for  the  prosecution,  and  find  that  they  come 
under  the  designation  of  one  or  the  other  of  the  classes  already 
referred  to.  Commonwealth  v.  Tuckerman  (10  Gray,  173, 
Siokkls— Vol,  LXII,       60 
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199)  was  a  case  of  embezzlement  and  evidence  of  other 
embezzlements  from  the  same  party  during  a  series  of  years 
and  contained  in  a  statement  made  by  the  prisoner  was  admitted. 
Commonwealth  v.  McCarthy  (119  Mass.  354),  was  an 
indictment  for  arson.  To  prove  the  intent  of  the  prisoner 
evidence  was  received  that  on  two  prior  occasions  the  prisoner 
had  set  fire  to  a  shed  ten  feet  distant  from  the  building 
destroyed  and  connected  therewith  by  a  flight  of  stairs.  This 
had  a  direct  tendency  to  prove  that  the  firing  was  not  acci- 
dental but  intentional  and  felonious. 

Commonwealth  v.  Bradford  (126  Mass.  42),  was  an  indict- 
ment for  arson,  and  the  same  class  of  evidence  was  received 
and  for  the  same  purpose. 

Commonwealth  v.  Merriam  (14  Pick,  518),  was  an  indict- 
ment for  adultery.  Evidence  of  improper  familiarity  between 
the  defendant  and  the  same  woman,  shortly  before  the  act  in 
question  was  admitted.  The  evidence  was  admitted  on  the 
ground  that  intimacy  and  these  acts  of  familiarity  with  the 
same  woman  had  a  tendency  to  establish  the  fact  of  the 
adultery  charged  in  the  indictment  Evidence  tending  to 
show  previous  acts  of  indecent  familiarity  would  have  a  ten- 
dency to  prove,  in  the  case  of  the  same  woman,  of  course,  a 
breaking  down  of  all  the  safeguards  of  self  respect  and  mod- 
esty and  hence  a  gradual  preparation  of  the  woman  to  lend 
herself  to  the  commission  of  the  crime. 

The  case  of  People  v.  CSuttwan  (104  K  Y.  481),  forms- 
no  precedent  for  the  admission  of  the  evidence  in  this 
case.  We  simply  held  that  upon  the  trial  of  the  defendant 
for  the  crime  of  rape  it  was  competent  to  prove  that  he  had 
attempted  to  commit  the  same  crime  upon  the  same  woman  a 
short  time  prior  thereto.  It  was  put  upon  the  ground  that 
upon  the  trial  of  a  person  for  a  particular  crime  it  is  always 
comptent  to  show  upon  the  question  of  his  guilt  that  he  had 
made  an  attempt  at  some  prior  time,  not  too  remote,  to  commit 
the  same  offense.  It  was  said  further  that  it  would  be 
incompetent  to  prove  that  the  defendant  had  committed  or 
attempted  to  commit  a  rape  upon  any  other  woman.    And  it 
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Was  stated  that  upon  the  trial  of  a  prisoner  for  murder  it  i& 
competent  to  show  that  he  had  made  previous  attempts  or 
threats  to  kill  his  victim,  and  hence  upon  the  Bame  principle 
it  was  held  that  when  charged  with  rape  it  was  competent  to 
show  that  the  defendant  had  previously  declared  his  intention 
to  commit  the  offense  or  made  an  unsuccessful  attempt  to  do  so. 

In  the  case  of  Commonwealth  v.  Abbott  (130  Mass.  472) 
upon  an  indictment  for  murder,  proof  was  offered  on  the  part 
of  the  prisoner  of  former  ill  feeling  of  the  husband  of  the 
deceased  toward  the  deceased.  It  was  rejected  as  too  remote 
and  disconnected  with  the  crime  charged.  Particularly  as 
there  was  evidence  of  the  parties  living  together  on  good 
terms  long  subsequent  to  the  time  of  this  alleged  ill  feeling. 
This  is  certainly  no  precedent  for  the  admission  of  the  evi- 
dence in  question  in  the  case  at  bar. 

In  Commonwealth  v.  Jackson  (132  Mass.  16)  the  prisoner 
was  indicted  for  selling  property  by  false  representations  undei 
the  Massachusetts  statute.  Evidence  of  sales  of  other  prop 
erty  of  a  like  nature  to  other  persons  under  representations- 
proved  false  was  admitted  for  the  purpose  of  showing  the 
intent  with  which  the  representations  in  question  were  made. 
The  Supreme  Court  of  Massachusetts  held  that  the  evidence 
was  inadmissible,  and  that  for  the  error  of  its  admission  anew 
trial  should  be  granted.  The  case  is  cited  only  for  the  purpose 
of  quoting  the  opinion  of  the  court  upon  the  danger  of  this 
kind  of  evidence. 

Devens,  J.,  writing  the  opinion,  said  that,  "the  other  state- 
ments made  by  the  defendant  at  other  times  as  to  the  other 
animals  which  he  sold,  might  have  been  false,  while  those 
made  in  the  case  for  which  he  was  tried  were  not.  The  trans- 
actions formed  no  part  of  a  single  scheme  or  plan  any  more 
than  the  various  robberies  of  a  thief.  They  were  entered 
upon  as  from  time  to  time  he  might  succeed  in  entrapping 
credulous  or  unwary  persons.  Even  if  they  were  transactions 
of  the  same  general  character,  they  differed  in  all  their  details, 
and  the  defendant  was  compelled  to  defend  himself  against 
three  distinct  charges  in  addition  to  the  one  for  which  alone 
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he  was  indicted.  Evidence  of  the  commission  of  other  crimes 
by  a  defendant  may  deeply  prejudice  him  with  the  jury,  while 
it  does  not  legally  bear  upon  his  case.  It  certainly  would  not 
be  competent  in  order  to  show  the  intent  with  which  one 
entered  a  house  or  took  an  article  of  personal  property  to 
prove  that  he  had  committed  a  burglary  or  larceny  at  another 
time.,,  He  further  said  in  the  same  case,  "  the  objections  to 
the  admission  of  evidence  as  to  other  transactions,  whether 
•amounting  to  indictable  crimes  or  not,  are  very  -apparent. 
Such  evidence  compels  the  defendant  to  meet  charges  of 
which  the  indictment  gives  him  no  information,  confuses  him 
in  his  defense,  raises  a  variety  of  issues  and  thus  diverts  the 
attention  of  the  jury  from  the  one  immediately  before  it,  and 
by  showing  the  defendant  to  have  been  a  knave  on  other  occa- 
sions creates  a  prejudice  which  may  cause  injustice  to  be  done 
him."  I  think  the  remarks  are  very  pertinent  in  this  case. 
The  reasoning  herein  leads  to  the  exclusion  of  evidence  as  to 
past  offenses  such  as  Pottle's  evidence  tends  to  prove,  whether 
it  is  directed  towards  proving  the  bribery  of  clerks  to  com- 
mittees or  members  of  the  legislature  of  1883  or  1884. 

Upon  the  same  basis  it  is  difficult  to  see  the  materiality  or 
admissibility  of  the  evidence  that  the  prisoner,  after  the 
passage  of  the  act  of  1884,  paid  to  Phelps  the  $50,000,  as 
testified  to  by  Phelps.  The  evidence,  it  can  be  seen,  had  a 
tendency  to  greatly  prejudice  the  prisoner  upon  the  issue  of 
his  guilt  of  bribing  Fullgraff,  while  wholly  inadmissible  for 
any  such  purpose,  and  it  would  seem  to  be  quite  questionable 
to  admit  it  for  the  purpose  of  proving  an  interest  in  a  Broad- 
way railroad,  about  which  there  could  be  and  was  no  dispute 
or  contradiction.  We  call  attention  to  the  question  without 
absolutely  deciding  it. 

We  are  quite  clear  that  errors  have  been  committed  by  the 
admission  of  evidence  in  this  case,  at  war  with  the  well-settled 
law  on  the  subject.  That  law  must  protect  all  who  come 
within  its  sphere,  whether  the  person  who  invokes  its  pro- 
tection seems  to  be  sorely  pressed  by  the  weight  of  the  incul- 
patory evidence  in  the  case  or  not.     It  cannot  alter,  for  the 
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purpose  of  securing  the  conviction  of  one  who  may  be  called 
or  regarded  as  a  great  criminal,  and  yet  be  invoked  for  the 
purpose  of  sheltering  an  innocent  man.  In  the  eye  of  the  law 
all  are  innocent  until  convicted  in  accordance  with  the  forms 
of  law  and  by  a  close  adherence  to  its  rules. 

For  the  reasons  above  given,  as  well  as  upon  all  the  grounds 
so  well  stated  in  the  learned  opinion  of  my  brother  Danfobth,  I 
am  in  favor  of  reversing  this  conviction  and  granting  a  Hew  triaL 

All  concur. 

Judgment  reversed. 

;  107    477 

115      17 
115      18 

The  People  ex  rel.  Edwin  A.  Nash,  Surrogate,  Respondent,,    j  151  140' 
v.  James  Fatjlknek,  Jr.  Executor,  etc.,  et  al.,  Appellants.         ~ 

A  surrogate  who,  as  such,  receives  the  money  of  private  individuals,  is  not 
.     absolutely  responsible  therefor;  he  is  only  responsible  for  good  faith  and 

reasonable  diligence. 
Where,  therefore,  pursuant  to  an  order  of  the  court,  surplus  money,  arising* 
on  foreclosure  sale  of  land  belonging  to  an  intestate's  estate,  was  paid  over 
to  a  surrogate,  and  was  by  him  deposited  in  good  faith  with  a  private 
banker  in  good  standing  and  credit,  doing  a  general  banking  business, 
pending  proceedings  to  determine  the  parties  entitled  thereto,  and  before 
the  termination  of  such  proceedings  the  banker  failed  and  his  estate 
proved  to  be  largely  insolvent.    Held,  it  appearing  there  was  no  negligence 
on  the  part  of  the  surrogate,  that  the  sureties  on  his  official  bond  were 
not  liable  for  the  loss. 
Muzzy  v.  Shattuck  (1  Den.  288)  distinguished. 
People  ex  rel.  Nash  v.  FavUcner  (88  Hun,  607)  reversed. 
(Argued  October  8, 1887;  decided  December  6,  1887. 
Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1886,  which  affirmed  a 
judgment  in  favor  of  plaintifE,  entered  upon  a  decision  of  the 
court  on  trial  without  a  jury.    (Reported  below,  38  Hun,  607.) 
This  action  was  brought  upon  the  official  bond  of  a  county 
judge  and  surrogate. 

Samuel  D.  Faulkner  was  county  judge  and  surrogate  of 
Livingston  county,  from  the  1st  day  of  January,  1872,  until 
the  9th  day  of  August,  1878,  when  he  died  intestate.    The 
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-defendants,  James  Faulkner  and  Henry  J.  Faulkner,  were 
sureties  upon  his  official  bond  which  was  conditioned  that 
Samuel  D.  Faulkner  should  "  well  and  truly,  and  faithfully  in 
.all  things,  perform  his  duties  as  county  judge  of  Livingston 
county,  and  shall  well  and  truly  and  faithfully  perform  his 
duties  as  surrogate  of  said  county  of  Livingston,  and  shall 
well  and  faithfully  apply  and  pay  over  all  moneys  and  effects 
that  may  come  into  his  hands  as  such  county  judge  in  the 
execution  of  his  office,  and  shall  well  and  faithfully  apply  and 
pay  over  all  moneys  and  effects  that  may  come  into  his  hands 
as  such  surrogate  in  the  execution  of  his  office  without  fraud, 
deceit  or  delay."  While  he  was  surrogate  of  Livingston 
county  a  mortgage  executed  by  Samuel  Finley,  deceased,  was 
foreclosed,  and  upon  the  foreclosure  sale  there  was  a  surplus  of 
$1,657.46,  which  was  paid  to  the  county  treasurer.  After- 
ward in  June,  1876,  upon  the  application  of  the  administrators 
of  Finley,  an  order  was  made  pursuant  to  the  statute  directing 
the  treasurer  to  pay  over  the  money  to  Faulkner  as  surrogate, 
and  the  money  was  accordingly  so  paid  to  him.  At  that  time 
James  J.  Cone  was  a  banker  in  good  standing  and  credit  doing 
a  general  banking  business  at  Geneseo,  Livingston  county,  and 
on  the  2d  day  of  June,  1876,  Faulkner  deposited  in  Cone's 
bank  the  sum  $1,212.90  of  the  money  so  received  from  the 
treasurer,  and  he  took  from  Cone  a  certificate  of  deposit  for 
that  sum,  payable  to  his  order  as  surrogate  on  demand,  with 
interest  at  five  per  cent.  Immediately  prior  to  the  making  of 
that  deposit,  one  of  the  administrators  of  Finley  informed 
Faulkner  that  the  personal  property  of  Finley  was  insufficient 
for  the  payment  of  his  debts,  and  in  July,  1876,  such  adminis- 
trators filed  with  the  surrogate  a  petition  pursuant  to  the 
•statute  praying  for  authority  to  mortgage,  lease  or  sell  the 
remaining  real  estate  left  by  Finley  for  the  payment  of  his 
debts;  and  thereupon  proceedings  under  the  statute  were 
taken  and  many  claims  against  the  estate  of  Finley  were 
proved  and  established  by  different  creditors.  In  December, 
1877,  Faulkner  became  sick  and  unable  to  perform  the  duties 
-of  surrogate,  and  he  thereupon  gave  notice  to  the  district 
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attorney  of  the  county,  under  chapter  54  of  the  Laws  of  1874, 
of  the  fact  of  such  sickness  and  requested  him  to  act  as 
surrogate,  and  he  did  so  act.  On  the  29th  day  of  January,  1877, 
in  the  proceedings  to  mortgage,  lease  or  sell  the  real  estate  of 
Finley,  he  made  an  order  to  sell  the  same  for  the  payment  of 
debts.  The  sale  was  duly  made  and  confirmed  and  on  the 
9th  day  of  April,  1877,  the  administrators  deposited  the  pro- 
ceeds of  the  sale,  to  wit,  the  sum  of  $1,591.50  in  Cone's  Bank 
to  the  credit  of  the  acting  surrogate,  and  took  from  him  a 
certificate  of  deposit  on  demand  with  interest  at  five  per  cent, 
and  delivered  the  certificate  to  the  acting  surrogate.  On  the 
16th  day  of  April,  1877,  the  acting  surrogate,  upon  the 
application  of  the  administators,  made  an  order  that  the  money 
received  as  above  stated  by  the  surrogate  and  by  the  acting 
surrogate  be  distributed  among  the  persons  entitled  thereto, 
and  caused  a  notice  of  such  distribution  to  be  published 
as  required  by  law.  Afterward  Faulkner  recovered  from  his 
sickness  and  resumed  the  duties  of  the  office  of  surrogate, 
and  the  acting  surrogate  indorsed  and  delivered  to  him  as 
surrogate  the  last  mentioned  certificate.  On  the  1st  day 
of  November,  1877,  while  the  proceedings  to  establish  the 
claims  of  creditors  of  Finley  were  still  pending,  and  while  the 
money  represented  by  the  two  certificates  still  remained  on 
deposit  Cone,  who  up  to  that  time  had  remained  a  banker  in 
good  standing  and  credit,  failed  and  made  an  assignment  of 
all  his  property  for  the  benefit  of  his  creditors,  and  his  estate 
proved  to  be  largely  insolvent.  Faulkner  died  before  the 
settlement  of  the  accounts  of  the  assignee  of  Cone,  and  on  the 
9th  day  of  September,  1878,  administration  upon  his  estate 
was  granted  to  James  and  Henry  J.  Faulkner.  The  two 
deposits  of  money  were  made  in  Cone's  Bank  without  fraud 
and  in  good  faith,  and  without  negligence  on  the  part  of 
Faulkner,  and  with  the  intention  of  benefiting  the  creditors  of 
the  estate  of  Finley.  The  delay  in  the  distribution  of  the 
money  among  Finley's  creditors  did  not  arise  from  any  fault 
or  neglect  on  the  part  of  the  surrogate  or  the  acting  surrogate 
during  his  illness,  but  was  occasioned  by  litigation  arising  over 
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proofs  of  claims.  Edwin  A.  Nash,  the  relator,  was  duly  elected 
county  judge  and  surrogate  of  Livingston  county  in  November, 
1878,  and  has  since  continued  to  be  and  now  is  surrogate  of 
that  county.  Thereafter  the  administrators  of  Faulkner  turned 
over  to  the  relator  the  certificates  of  deposit,  under  an  agree, 
ment  that  the  relator  should  collect  from  the  assignee  of  Cone 
the  dividends  applicable  to  the  payment  thereof  and  distribute 
the  moneys  among  the  creditors  of  Finley,  such  action  to  be 
without  prejudice  to  the  rights  of  the  relator  of  any  credi- 
tors of  the  estate  of  Finley,  or  of  any  cause  of  action 
which  either  of  them  might  have  against  the  estate 
of  Faulkner  to  recover  the  balance  of  the  moneys,  and 
without  prejudice  to  any  defense  which  the  administrators 
might  have.  Thereafter  the  relator  collected  and  received 
from  the  assignees  of  Cone  the  dividends  applicable  to  the 
payment  of  the  certificates,  to  wit,  upon  the  first  certificate 
the  sum  of  $349.23,  and  upon  the  second  certificate  the  sum 
of  $440.30,  which  were  all  the  moneys  in  the  hands  of  the 
assignee  applicable  to  the  payment  of  the  certificates.  In 
December,  1879,  the  relator  demanded  of  the  defendants  the 
amount  remaining  due  upon  the  two  certificates  of  deposit  and 
they  refused  to  pay  the  same.  Afterward,  at  a  Special  Term 
of  the  Supreme  Court,  upon  the  ex  pwrte  application  of  the 
relator,  an  order  was  made  authorizing  him  to  prosecute  the 
defendants  in  the  name  of  the  People  of  the  state  of  New  York 
as  sureties  upon  the  official  bond  of  Samuel  D.  Faulkner, 
stating  that  the  same  was  brought  on  his  relation  as  surrogate 
of  Livingston  county,  and  this  action  was  brought  pursuant  to 
the  leave  granted  by  that  order.  Upon  the  trial  at  Special 
Term  the  foregoing  facts  were  established  and  found  by  the 
trial  judge,  and  he  ordered  judgment  against  the  defendants 
for  the  balance  unpaid  upon  the  certificates  of  deposit, 
amounting  to  $2,616.14.  Subsequently  to  the  entry  of  the 
judgment,  and  pending  the  appeal  to  the  General  Term,  James 
Faulkner,  one  of  the  original  defendants,  died,  and  James 
Faulkner,  Jr.,  his  executor,  was  substituted  as  a  defendant  in 
his  place. 
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Charles  J.  Bissdl  for  appellants.  There  was,  at  the  time  of 
the  commencement  of  this  action,  no  statute  in  existence 
authorizing  the  Supreme  Court  to  permit  the  relator  to  bring 
this  action  in  the  name  of  the  People,  and  the  order  author- 
izing the  bringing  thereof  was  a  nullity.  (Code,  §  3347, 
subd.  11.)  At  common  law  a  public  officer  was  liable  only  as 
bailee,  for  negligence  or  malfeasance.  {Browning  v.  Hanford, 
5  Hill,  588;  Moore  v.  Westervdt,  21  K  Y.  103;  Story  on 
Bail.,  §  620  and  notes ;  Lane  v.  Cotton,  1  Lord  Raym.  646 ; 

Whitfield  v.  Le  Despencer,  Cowp.  754.)  In  determining  the 
liability  of  a  public  officer,  the  court  will  examine  the  statutes 
prescribing  the  duties  of  the  officer  and  will  treat  the  bond, 
not  as  a  special  contract  enlarging  the  responsibility  imposed 
by  the  statute,  but  as  a  guaranty  of  the  performance  by  the 
officer  of  the  duties  imposed  by  the  common  law  and  the 
statute.  (United  States  v.  Thomas,  15  Wall.  337.)  In 
the  absence  of  the  bond  the  liability  of  the  surrogate  was  that 
of  a  bailee;  upon  the  bond  it  is  no  greater,  because  the 
language  of  the  bond  cannot  be  construed  as  imposing  a  more 
stringent  liability  upon  the  sureties  than  the  statute  imposes 
upon  the  surrogate.  (Supervisors  Albany  Co.  v.  Dorr,  25 
Wend.  440  ;  7  Hill,  583 ;  Muzzy  v.  Shattuch,  1  Denio,  233  ; 
Looney  v.  Hughes,  26  N.  Y.  514,  516 ;  Fake  v.  Whipple,  39 
Barb.  339 ;  39  N.  Y.  394 ;  U.  S.  v.  Boyden,  13  Wall.  17,  25 ; 
Peck  v.  James,  3  Head.  [Tenn.]  75 ;  Ross  v.  Hatch,  5  Clarke 
[Iowa],  149 ;  Cumb.  Co.  v.  Powell,  69  Me.  357 ;   York  Co.  v. 

Watson,  15  So.  Car.  1 ;  Walker  v.  British  Guard.  Asso'n, 
89  Eng.  C.  L.  276;  U.  S.  v.  Thomas,  15  Wall.  337;  U.  S. 
R  S.  [2d  ed.],  §  1062.)  The  surrogate  is  a  trustee  of  the 
funds  of  private  individuals  coming  into  his  hands,  and  is 
liable  as  a  trustee  and  no  further.  All  classes  of  trustees 
of  the  funds  of  individuals  are  liable  only  for  negligence  or 
malfeasance.  (Knight  v.  Lord  Raymond,  3  Atk.  480 ;  Ex 
parte  Belcher,  Amb.  219 ;  Wicks  v.  Groom,  3  Drury,  584 ; 
Johnson  v.  Norton,  11  Hare,  160 ;  2  Wms.  on  Ex'rs  [5th 
Am.  ed.],  1647 ;  Churchill  v.  Hobson,  1  P.  Wms.  243 ;  Rowth 
v.  Howell,  3  Yes.  565  \  Adams  v.  Claxton,  6  id.  226 ;  Fridge 
SicKELfl  —Vol.  LXIL       61 
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v.  Dunn,  57  Mo.  264 ;  Fitzsimmons  v.  Fitzsimmons,  1  S.  C. 
400 ;  Lewin  on  Trusts,  299 ;  Cornwell  v.  2>«?jfc,  8  Hun,  122.) 
The  two  transactions  represented  by  the  two  certificates  of 
deposit,  were  deposits  and  not  loans.  The  money  could  not  be 
collected  without  a  demand.  {Hunger  v.  Albany  City  Nat. 
B*k,  85  N.  Y.  580 ;  Hill  on  Trustees,  378,  marg.  paging,  note 
1 ;  Paynev.  Gardiner,  29  N.  T.  146  ;  Upton  v.  N.Y.  ds  K 
Bank,  13  Hun,  269.) 

James  Wood  for  respondent.  The  defendants  waived  the 
objection  raised  at  the  trial,  that  the  action  could  not  be  main- 
tained in  the  name  of  the  plaintiff;  and  the  decision  of  Judge 
Dwight  on  the  first  trial,  that  the  complaint  does  not  state  a 
cause  of  action,  is  untenable.  {Pheonix  Bank  v.  Donnelly  40 
K.  Y.  410;  Fulton  F.  Ins.  Co.  v.  Baldwin,  37  id.  648; 
Town  of  Pierrepont  v.  Lovdass,  4  Hun,  696 ;  People  ex  rel. 
Lord  v.  Crooks,  53  Jf.  Y.  648.)  The  action  is  properly  brought 
in  the  name  of  the  plaintiff.  (31  Hun,  317.)  The  creditors 
of  Finley's  estate  cannot  maintain  an  action  against  these 
defendants  to  recover  money  for  which  this  action  is  brought. 
(2  R.  S.  106 ;  marg.  §§  36,  38,  40,  42,  43.)  In  respect  to 
moneys  arising  from  the  sale  of  real  estate  in  the  hands  of  a 
surrogate  at  the  expiration  of  his  office,  the  successor  in  office, 
who  is  to  order  and  make  distribution,  is  entitled  to  the  fund 
in  the  character  of  a  trustee  for  the  creditors  and  persons 
entitled,  to  distribute  or  invest  in  his  name  of  office,  as  the  case 
may  be.  {Supervisor  Galway  v.  Stinson,  4  Hill  137 ;  Overseer, 
etc.,  Pittstown  v.  Overseer,  etc.,  Plattsburgh,  18  J.  R.  418.) 
The  provisions  of  the  Code  of  Civil  Procedure  are  not  at  all 
Applicable  to  this  case.  This  is  not  an  action  by  a  private 
person  on  an  official  bond,  but  an  action  by  a  public  officer 
to  enable  him  to  discharge  a  public  trust,  and  to  protect  the 
rights  of  those  whose  interests  are  confided  by  law  to  his  care 
and  protection,  and  one  which  the  relator  had,  if  not  a  posi- 
tive, yet  an  implied  authority  to  bring  as  an  incident  of  his 
office,  and  which  the  proper  and  faithful  discharge  of 
the  duties  of  his  office  required  him  to  bring.    {Supervisor 
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Galway  v.  Stinson,  4  Hill,  187 ;  Overseer,  etc.,  Pittston  v. 
Ovevseer,  etc.,  Plattsburgh,  18  J.  R  418.)  The  defendants 
are  liable  on  Surrogate  Faulkner's  bond,  notwithstanding  the 
failure  of  Cone,  in  whose  banking  office  the  money  was 
deposited  (  U.  S.  v.  Prescott,  3  How.  U.  S.  378 ;  U.  S.  v. 
Morgan,  11  id.  154;  U.  S.  v.  Bashid,  4  Wall.  182;  U.  S. 
v.  Keiler,  9  id.  83 ;  V.  S.  v.  Bat/den,  13  id.  17;  Muzzy  v. 
Shattuck,  1  Denio,  233 ;  Bevans  v.  U.  S.,  13  Wall.  56 ;  U.  S. 
v.  Thomas,  15  id.  337 ;  Comm.  v.  Cowley,  3  Penn.  272  ;  State 
of  Ohio  v.  Harper,  6  Ohio  St.  607;  People  v.  Powell,  67 
Mo.  395.  [29  Am.  E.  512]  ;  Halbert  v.  Indiana,  22  Ind.  122 ; 
Inhabs.  Hancock  v.  Hazzard,  12  Cush.  112 ;  Ward  v.  School 
District,  10  Neb.  293  [15  Am.  E.  477] ;  Comrs.  Jef.  Co.  v. 
Iwneberger,  3  Montana,  231  [85  Am.  E.  462]  ;  Lowrey  v.  Polk 
Co.,  51  Iowa,  50  [33  Am.  E.  114] ;  29  Alb.  L.  J.  404,  405, 
406,  407,  408.) 

Earl,  J.  The  finding  that  James  J,  Cone  was  a  banker  in 
good  standing  and  credit,  and  that  Samuel  D.  Faulkner,  sur- 
rogate, deposited  the  two  sums  of  money  in  his  bank  in  good 
faith  and  .without  negligence,  required  a  dismissal  of  the 
complaint  and  a  judgment  in  favor  of  the  defendants. 

At  common  law  a  public  officer  is  bound  to  exercise  good 
faith  and  reasonable  skill  and  diligence  in  the  discharge  of  his 
official  duties,  and  he  is  not  responsible  for  any  loss  of  money 
which  came  to  his  official  custody  occurring  without  fault  on 
his  part.     But  there  are  various  decisions  of  the  federal  courts 
and  of  some  state  courts  imposing  upon  public  officers  charged 
with  the  duty  of  receiving,  keeping  and  disbursing  public 
money  responsibility  for  its  loss  although  accruing  without 
fault  or  negligence.     (U.  S.  v.  Prescott,  3  How.  [IT.  S.]  578 
U.  S.  v.  Morgan,  11  id.  154;   U.  S.  v.  Bashid,  4  Wall.  182 
U.  S.  v.  Keller,  9  id.  83;  Boyden  v.    U.   S,  13  id.  17 
Bevans  v.  U.   S,  13  id.  56  J  U.  S.  v.  Thomas,  15  id.  337 
Commonwealth  v.  Cowley,  3  Penn.  272 ;  State  v.  Harper,  6 
Ohio  St.  607;  People  v.  Powell,  67  Mo.  395;  Halbert  v. 
Stale,  22  Ind.  122 ;  Inhabitants  of  Hancock  v.  Hazzard,  12 
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Cash.  112 ;  Ward  v.  School  District,  10  Neb.  293 ;  ZowenjY. 
Polk  County y  51  la.  50.)  In  these  cases  it  was  held  that 
various  public  officers  appointed  or  elected  to  receive,  disburse 
and  keep  public  moneys  were  absolutely  responsible  for  them 
as  debtors  although  they  were  stolen  or  lost  or  taken  away 
from  them  by  irresistible  force  and  without  their  fault.  In 
some  of  the  cases,  the  liability  of  the  officers  was  based 
upon  statutes  defining  their  duties  and  responsibilities,  and 
in  other  cases  upon  the  terms  of  their  official  bonds;  and  the 
construction  of  the  statutes  and  of  the  bonds  was  much 
influenced  by  views  entertained  by  judges  as  to  the  public 
policy  to  be  enforced  in  such  cases.  In  the  case  of  the 
United  States  v.  Prescott,  Mr  Justice  McLean  said  that 
"every  depositary  of  public  money  should  be  held  to  a 
strict  accountability;  not  only  that  he  should  exercise  the 
highest  degree  of  vigilance,  but  that  he  should  keep  safely 
the  moneys  which  come  to  his  hands.  Any  relaxation  of  this 
condition  would  open  a  door  to  fraud  which  might  be  practiced 
with  impunity.  A  depositary  would  have  nothing  more  to  do 
than  to  lay  his  plans  and  arrange  his  proofs  so  as  to  establish 
his  loss,  without  laches  on  his  part.  Let  such  a  principal  be 
applied  to  our  postmasters,  collectors  of  the  customs,  receivers 
of  public  moneys,  and  others  who  receive  more  or  less  of  the 
public  funds,  and  what  losses  might  not  be  anticipated  by  the 
public?" 

At  the  time  when  that  decision  was  made,  in  January, 
1845,  when  there  were  no  telegraph  lines  and  but  few  railroads 
in  the  country,  public  policy  may  have  required  from  public 
officers  the  rigid  responsibility  thereby  imposed.  Most  of  the 
custodians  and  receivera  of  the  public  moneys  lived  at  distant 
points  from  the  central  government,  where  it  was  difficult  to 
supervise  their  acts  or  control  their  conduct,  or  check  and 
uncover  their  frauds.  Yet  that  rigid  rule  of  responsibility 
was  greatly  relaxed  by  acts  of  congress,  relieving  public 
officers  who,  without  their  fault,  had  lost  public  moneys 
entrusted  to  them ;  and  finally  by  the  congressional  act  of 
May  9, 1866  (14  IT.  S.  Stat,  at  Large,  44),  a  general  act  was 
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passed  conferring  upon  the  Court  of  Claims  jurisdiction  to 
hear  and  determine  the  claims  of  any  paymaster,  quarter- 
master, commissary  of  subsistence,  or  other  disbursing  officer 
of  the  United  States,  or  of  his  administrators  or  executors  for 
relief  from  responsibility  on  account  of  losses  by  capture  or 
otherwise,  while  in  the  line  of  his  duty,  of  government  funds. 
And  it  was  provided  that  whenever  the  court  should  ascertain 
the  fact  of  any  such  loss,  and  that  it  occurred  without  the 
fault  or  negligence  of  the  officer,  it  should  make  a  decree  set- 
ting forth  the  amount  thereof,  and  the  officer  should  be  allowed 
the  same  as  a  credit  on  settlement  of  his  accounts.  Thus  as 
to  all  the  officers  named  in  that  act  the  policy  previously 
declared,  and  which  largely  induced  the  earlier  decisions  of 
the  courts  was  changed;  and  in  United  States  v.  Thomas 
(supra)  it  was  held  that  a  collector  or  receiver  of  public  money, 
under  a  bond  to  keep  it  safely  and  pay  it  when  required,  was 
excused  from  rendering  the  same  when  prevented  by  the  act 
of  God  or  the  public  enemy,  without  any  neglect  or  fault  on 
his  part,  and  that  it  was  a  sufficient  discharge  of  his  bonds- 
men from  their  obligations  in  reference  to  such  money  that 
the  same  was  forcibly  seized  by  the  rebel  authorities  against 
the  will  of  the  collector,  and  without  his  fault  or  negligence. 
Now,  in  the  changed  condition  of  our  country,  with  news- 
papers, telegraphs  and  railroads  everywhere,  in  view  of  this 
latter  decision  and  the  federal  statute  referred  to,  it  can  scarcely 
be  said  that,  as  to  federal  officers,  public  policy  now  requires 
the  enforcement  of  the  rigid  rule  of  responsibility  imposed  by 
the  earlier  decisions.  But  whatever  the  rule  may  now  be  in  the 
federal  courts,  and  in  many  of  the  other  states,  it  is  not  the 
settled  law  of  this  state  that  public  officers  who  have  given 
bonds  for' the  faithful  discharge  of  their  official  duties,  become 
debtors  for  the  public  moneys  which  come  into  their  hands  in 
their  official  capacity,  and  are  absolutely  liable  for  such  moneys 
although  lost  without  their  fault  or  negligence.  In  Supervisors 
of  Albany  County  v.  Dorr  (25  Wend.  440),  the  action  was  upon 
the  bond  of  a  county  treasurer,  conditioned  that  he  would  f  aith- 
fally  execute  the  duties  of  his  office  and  pay  over  according  to  law 
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all  moneys  which  should  come  to  his  hands  as  such  treasurer, 
and  render  a  just  and  true  account  thereof  to  the  board  of 
supervisors  of  his  county.  The  defense  was  that  the  money 
claimed  was  feloniously  stolen  from  his  office  without  any 
negligence  or  fault  on  his  part ;  and  it  was  unanimously  held 
by  the  court  that  the  facts  stated  constituted  a  defense.  And 
the  general  rule  was  laid  down  that  a  public  officer  intrusted 
with  the  receipt  and  disbursement  of  public  funds  is  not 
responsible  for  moneys  stolen  from  his  office  without  negli- 
gence or  fault  on  his  part,  and  is  liable  only  for  moneys  lost 
through  his  misfeasance  or  neglect.  The  opinion  in  that  case 
was  written  by  Chief  Justice  Nelson  and  concurred  in  by 
Justices  Bronson  and  Cowen.  The  case  was  carried  to  the 
Court  of  Errors  where  the  judgment  was  affirmed  by  an  equally 
divided  court.  (7  Hill,  583.)  The  doctrine  of  that  case  has 
been  erroneously  supposed  to  have  been  overruled  by  the 
decision  in  Muzzy  v.  Shattuck  (1  Denio,  233).  In  the  latter 
case  the  action  was  upon  the  official  bond  of  a  town  collector, 
and  the  defense  was  that  the  money  was  stolen  from  him.  It 
was  held  that  the  defense  was  not  good,  the  Supreme  Court 
then  being  composed  of  Bronson,  Ch.  J.,  and  Justices 
Beabdsley  and  Jewett  ;  and  Bronson,  who  concurred  in  the 
prior  decision,  also  concurred  in  this  without  any  indication 
that  he  had  changed  his  views.  The  prior  decision  was  referred 
to  in  the  opinion  of  the  court,  but  not  criticised  or  disapproved. 
This  decision  was  based,  not  upon  the  common  law,  and  not 
upon  the  force  and  effect  of  the  official  bond  given  by  the  col- 
lector, but  upon  the  statutes  defining  the  duties  and  liabilities 
of  the  collector ;  and  the  court  held  that  by  those  statutes  he 
was  made  an  absolute  debtor  for  the  money  collected  by  him, 
and  that  the  fact  that  the  money  was  stolen,  therefore,  consti- 
tuted no  defense.  That  case  was  afterwards  carried  to  the 
Court  of  Errors  and  unanimously  affirmed.  The  opinions  of 
that  court,  however,  if  any  were  written,  have  not  been 
reported.  It  is  clear  that  the  decision  in  Muzzy  v.  Shattuck 
was  in  no  way  in  conflict  with  the  decision  in  the  case 
of  the  Supervisors  v.  Dcrr^  and  did   not  expressly,  or  by 
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implication,  overrule  that  decision.  The  decision  in  Muzzy 
v.  Shattuck  has  always  been  understood  as  being  based  upon 
the  statute  which  made  the  collector  an  absolute  debtor  for 
the  moneys  which  he  was  ordered  by  his  warrant  to  collect. 
(Looney  v.  Hughes,  30  Barb.  605 ;  affirmed,  26  K  Y.  514 ; 
Fake  v.  Whipple,  39  Barb.  339 ;  affirmed,  39  K  Y.  394.) 
While  the  case  of  Supervisors  v.  Dorr  was  affirmed  by  an 
equal  division  of  the  Court  of  Errors,  that  affirmance  does  not 
add  to  it  as  an  authority,  and  it  remains  simply  the  unanimous 
decision  of  the  Supreme  Court.  In  view  of  the  decisions  of 
the  federal  and  state  courts  above  cited,  and  the  fact  that  that 
decision  has  been  much  questioned  and  has  by  some  been  sup- 
posed to  have  been  overruled  by  the  decision  in  Muzzy  v. 
Shattuck,  it  should,  probably,  not  be  regarded  as  binding 
authority  in  this  state,  and  the  question  therein  decided  miy 
yet  be  regarded  as  an  open  one.  When  a  case  arises  against 
an  officer  for  not  paying  over  and  accounting  for  public 
moneys  intrusted  to  him  in  his  official  capacity,  it  will  be 
necessary  to  determine  whether  his  liability  in  the  absence  of 
statutes  specially  defining  it,  shall  be  governed  by  the  common 
law,  or  whether  the  broad  and  more  rigid  rule  of  responsi- 
bility laid  down  in  the  cases  above  referred  to  shall  be  enforced 
in  this  state.  It  is  not  necessary  to  decide  that  question  in 
this  case  because  the  money  here  received  by  the  surrogate 
was  not  public  money,  but  the  money  of  a  private  estate  or  of 
private  individuals.  It  does  not  follow  because  public  policy 
requires  that  public  officers  who  receive  public  money  should 
be  held  to  the  rigid  responsibility,  that  the  same  rule  should 
be  applied  to  public  officers  who  receive  the  money  of 
individuals  who  are  stimulated  by  private  interests  to  some 
watchfulness  over  the  conduct  of  the  officials  and  to  some 
scrutiny  as  to  the  custody  of  their  funds. 

The  surrogate  was  not  a  public  officer  appointed  to  receive 
or  disburse  public  money,  and  it  was  not  even  his  main  duty 
to  receive,  keep  or  disburse  the  money  of  individuals.  His 
principal  duties  were  judicial  in  their  nature,  and  any  duties 
which  he  had  in  reference  to  moneys  which  came  into  his  hands 
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were  merely  incidental  to  his  judicial  duties.  The  statute 
required  that  the  surplus  money  arising  from  the  foreclosure 
sale  should  be  paid  over  to  the  surrogate,  and  he  was  to  hold 
the  same  for  distribution  among  the  creditors  of  the  deceased, 
upon  proof  by  them  of  their  claim  as  provided  by  the  statute. 
(2  R.  S.  [6th  ed.],  118.)  The  proceeds  of  the  sale  of  the  real 
estate  made  by  the  administrators  of  Finley  were  required  to 
be  brought  into  the  office  of  the  surrogate,  to  be  retained  by 
him  for  distribution  among  the  creditors  in  accordance  with 
the  provisions  of  the  statute.  (3  R.  S.  [6th  ed.],115.)  This 
money,  therefore,  came  lawfully  into  the  possession  of  the 
surrogate,  and  there  is  nothing  in  the  statute  which  makes  him 
an  absolute  debtor  for  it.  He  was  to  keep  it,  and  when  the 
time  came  for  its  distribution  was  to  distribute  it  among  the 
creditors  of  the  deceased.  It  might  remain  in  his  custody 
for  a  long  time,  until  the  claims  of  the  creditors  had  been 
established,  and  all  litigation  in  reference  to  them  and  the 
money  finally  ended.  The  law  did  not  provide  the  surrogate 
with  a  safe  or  other  place  of  deposit,  but  left  it  to  his  own 
good  sense  and  judgment  to  determine  how  he  should  keep 
and  safely  care  for  the  money.  There  is  nothing  in  the  policy 
of  the  law  which  requires  that  he  should  be  absolutely  respon- 
sible for  such  money.  If  this  money  had  been  paid  under  an 
order  of  any  court  to  its  clerk  or  to  a  receiver  or  any  other 
officer,  there  would  not  have  been  the  absolute  responsiblity 
which  is  claimed  by  the  plaintiff  in  this  case.  Such  clerk  or 
other  officer  would  have  been  responsible  only  for  good  faith 
and  reasonable  diligence  in  the  care  of  the  money.  (Story  on 
Bailments,  §  620.)  Why  should  a  greater  responsibility  rest 
upon  the  surrogate  than  upon  such  clerk  or  officer  ?  There  is  no 
clerk  or  officer  of  the  surrogate's  court  to  whom  the  money 
$an  be  paid,  and  hence  the  surrogate  is  required  to  receive  and 
distribute  it  himself.  He  is  merely  the  trustee  or  agent  of  the 
private  parties  interested  in  the  money,  and  no  greater  or 
higher  responsibility  should  be  imposed  upon  him  than  would 
be  imposed  upon  any  agent  or  trustee.  If  he  had  been  a 
trustee  and  had  deposited  this  money  in  good  faith,  without 
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any  negligence  on  bis  part  in  this  bank,  its  loss  by  the  failure 
of  the  banker  would  have  been  a  good  defense.  (1  Perry  on 
Trusts  [3d  ed.],  §  443.)  Why  should  his  responsibility  be 
greater  than  that  of  the  administrators  from  whom  he  received 
the  money  ?  The  statutes  and  the  official  bonds  of  executors 
and  administrators  impose  upon  them  as  broad  an  obligation 
as  is  imposed  upon  the  surrogate  by  the  statutes  and  by  his 
official  bond,  and  yet  it  is  conceded  that  if  the  administrators 
had  deposited  the  money  of  their  estate  in  this  bank,  in  good 
faith,  and  without  negligence  they  would  not  have  been 
responsible  for  its  loss.  (2  Williams  on  Executors  [5th  Am. 
ed.],  164;  3  Eedfield  on  Wills,  394.) 

There  is  nothing  in  the  phraseology  of  the  bond  given  by 
the  surrogate  which  englarges  his  statutory  liability.  It  is  a 
bond  simply  for  the  faithful  performance  of  his  duties,  and 
the  faithful  application  and  payment  of  all  moneys  that  may 
come  into  his  hands.  It  imposed  upon  the  surrogate  no 
broader  responsibility  or  liability  than  the  statute.  It  was 
simply  designed  to  enforce  and  secure  the  faithful  discharge 
of  his  duties,  and  any  defense  which  he  would  have  had  when 
called  to  account  for  the  money  which  came  to  his  hands  is 
available  to  his  sureties  when  sued  upon  the  bond. 

We  have,  therefore,  reached  the  conclusion  that  in  this  state 
there  is  no  statute  applicable  to  surrogates  which  imposes 
upon  them  the  broad  liability  claimed  by  the  plaintiff ;  that 
there  is  no  public  policy  which  requires  that  the  rule  of 
responsibility  should  be  thus  rigorous,  and  that  there  is  nothing 
in  the  terms  or  letter  of  the  bond  which  imposes  the  absolute 
liability  claimed. 

This  deposit  in  Cone's  Bank  was  not  a  loan  to  him,  an 
unauthorized  investment  which  would  be  condemned  by 
the  law.  It  was  the  same  as  a  deposit  in  an  incorporated 
banking  institution.  It  was  probably  not  as  safe  or  judicious, 
but  that  circumstance  only  had  legal  bearing  upon  the  question 
of  good  faith  and  proper  care  and  diligence,  and  that  has  been 
found  in  favor  of  the  defendants.  The  fact  that  the  deposit 
was  payable  with  interest  makes  no  difference  as  it  was  still  a 
Sicklkb  —  Vol.  LXIL        62 
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deposit  payable  upon  demand,  and  the  requirement  of  interest 
was  a  provident  arrangement  for  the  benefit  of  the  persons 
interested  in  the  fund. 

We  are,  therefore,  of  opinion  that  the  facts  proved  and 
found  in  regard  to  the  deposit  and  loss  of  this  money  estab- 
lished a  defense  available  to  these  defendants,  and  without 
considering  other  questions  brought  to  our  attention  and  ably 
argued,  we  conclude  that  the  judgment  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  event 

All  concur. 

Judgment  reversed. 
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151  12  Tbe  rule  *****  *  principal  I*  liable  for  the  acts  of  his  agent,  within  the 
apparent  scope  of  his  authority,  only  applies  where  a  third  person  has 
acted,  believing  and  having  a  right  to  believe  that  the  agent  was  within 
his  authority,  and  where  such  person  would  sustain  loss  if  the  act  of  the 
agent  was  not  considered  that  of  the  principal. 
To  authorize  an  inference  of  authority  in  an  agent  it  must  be  practically 
indispensible  to  the  execution  of  the  duties  really  delegated;  it  is  not 
sufficient  that  the  act  of  the  agent  is  convenient  or  advantageous,  or  more 
effectual  in  the  transaction  of  the  business  provided  for. 
Where  defendants,  doing  business  in  France,  sent  an  agent  to  New  York 
city,  with  authority  to  receive  consignments  of  goods  from  his  principals, 
to  care  for  and  sell  them,  and  after  paying  the  expenses  of  the  business 
from  the  receipts,  to  remit  the  balance  to  them,  and  where  such  agent 
carried  on  the  business  so  entrusted  to  him  in  his  own  name.  HMt  that 
no  authority  in  the  agent  could  be  implied  to  borrow  money  for  his  prin- 
cipals; and  that  they  were  not  liable  for  moneys  borrowed  by  him  with- 
out their  authority,  to  pay  an  indebtedness  due  from  him,  to  them ; 
also  that  no  inference  of  authority  could  be  drawn  from  the  fact  that  the 
agent  had  been  especially  authorized  to  borrow  in  certain  cases. 
Bickford  v.  Menier  (36  Hun,  446)  reversed. 

(Argued  June  80,  1887;  decided  December  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 

Court  in  the  first  judicial  department,  entered  upon  an  order 

made  May  8,  1885,  which  affirmed  a  judgment  in  favor  of 

plaintiff  entered  upon  a  verdict.  (Reported  below,  36  Hun,  446.) 
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The  nature  of  the  action  and  the  material  facts  are  set  forth 
in  the  opinion.. 

S.  P.  Nash  for  appellants.  A  power  to  borrow  must  be 
clearly  shown.  All  the  presumptions  are  against  it.  Factors 
and  consignees  entrusted  with  goods  for  sale  have  no  right,  in 
addition  to  owing  their  principals  for  proceeds,  to  involve 
them  by  additional  obligations.  (1  Chit,  on  Cont.  [4th  ed. 
1874],  293 ;  Hawtayne  v.  Bourne,  7  M.  &  W.  595  ;  Rieketts 
v.  Bennett,  4  C.  B.  686 ;  Rossiter  v.  Rossiter,  8  Wend.  494 ; 
1  Pars,  on  Cont.  42,  43,  note  e;  Tucker  v.  Woolsey,  64  Barb. 
142 ;  Bank  v.  Buckbee,  1  Abb.  Ct.  App.  Dec.  86 ;  3  Keyes,  461 ; 
Bates  v.  First  Nat.  Bk.,  89  K  Y.  286 ;  TaOmage  v.  Third 
Nat.  Bk.,  91  id.  531;  The  Julia  Blake,  107  U.  S.  418; 
McCready  v.  Thorn,  51  N.  T.  454.)  Guenin  being  simply 
an  agent,  could  not  have  conferred  any  powers  upon  Bickf ord 
to  bind  the  defendants.  His  sending  him  out  to  sell  goods 
was  probably  ratified,  but  this  did  not  involve  a  power  to 
borrow  money  on  the  credit  of  the  principals.  (2  Kent,  633 ; 
Newton  v.  Bronson,  13  N.  T.  587 ;  Lewis  v.  IngersoU,  3  Abb. 
Ct.  App.  Dec.  55 ;  1  Keyes,  347.)  Guenin  would  have  been 
a  competent  witness  to  prove  what  Bickf ord's  authority  was, 
but  his  statements  and  declarations  were  not  competent,  as 
they  were  not  a  part  of  the  res  gestm.  ( White  v.  Miller, 
71  K  Y.  118;  Alexander  v.  CauldweU,  83  id.  480,  486.) 
When  there  is  no  evidence  of  custom  to  interpret  a  vague 
authority  conferred  upon  agents,  and  no  conflict  of  evidence 
as  to  what  the  employment  was,  the  question  as  to  whether 
any  particular  transaction  is  within  the  scope  of  the  agent's 
apparent  authority  is  one  for  the  court,  not  the  jury.  (Mil/bank 
v.  Dmiston,  21  N.  Y.  386 ;  Ruis  v.  Renauld,  100  id.  256.) 

John  B.  Pannes  for  respondent.  The  right  to  borrow 
money  was  within  the  apparent  scope  of  Mr.  Bickford's 
authority,  and  the  plaintiff  had  a  right  to  rely  upon  that 
apparent  authority.  (Beame  v.  Keene,  5  Bosw.  570 ;  Pentz 
v.  Stanton,  10  Wend.  271.)  The  defendants  are  estopped 
from  denying  the  authority  of  the  agent,  Bickf  ord,  to  borrow 
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money  for  their  business  by  their  acquiesence  in  such  bor- 
rowing for  nearly  seven  years  with  knowledge  of  the  fact. 
(  Wood  v.  Auburn  H.  P.  Co.,  6  N.  Y.  167 ;  Huncken  v. 
Knocke,  23  W.  Dig.  17.)  The  question,  whether  the  authority 
under  which  Bickford  acted,  included  the  right  to  borrow 
money  was  a  question  of  fact  for  the  determination  of  the 
jury,  the  evidence  being  conflicting.  (Code  of  Civ.  Pro. 
§  1337 ;  In  re  Ross,  87  N.  Y.  514 ;  Davis  v.  Clark,  id.  623  ; 
Marx  v.  Mc  Glynn,  88  id.  357;  Hewlett  v.  Mmer,  103  id. 
157 ;  In  re  Will  of  Darrow,  95  id.  668.)  The  powers  of  a 
general  agent  are  co-extensive  with  the  business  entrusted  to 
his  care,  and  will  not  be  narrowed  by  limitations  not  commu- 
nicated to  the  person  with  whom  he  deals,  (Ins.  Co.  v. 
Wilkinson,  13  WalL  222;  Pechner  v.  PhcBniw  Ins.  Co., 
65  N.  Y.  207.) 

Buger,  Ch.  J.  This  action  was  brought  by  the  plaintiff  to 
recover  of  the  defendants  the  sum  of  £1,200,  alleged  to  have 
been  loaned  to  them,  by  her  in  the  following  sums  at  the  times 
mentioned,  viz.,  £200  in  November,  1878 ;  £200  in  March, 
1879,  and  £800  in  May,  1879.  Previous  to  these  loans  the 
plaintiff  does  not  appear  to  have  had  any  personal  or  written 
communication  with  the  defendants  in  respect  thereto,  but 
alleges  that  she  loaned  the  money  to  one  Edward  Bickford,  an 
alleged  agent  of  the  defendants. 

The  loans  were  made  at  the  city  of  New  York,  of  which 
place  the  plaintiff  and  Edward  Bickford,  who  were  brother 
and  sister,  were  both  residents,  and  the  defendants  resided  at 
Paris,  in  France.  It  is  not  claimed  that  Edward  Bickford  had 
any  written  power  of  attorney  to  borrow  money  for  the 
defendants,  or  any  positive  unwritten  or  verbal  authority  to  do 
so,  but  it  is  argued  that  the  plaintiff  had  the  right  to  imply 
such  authority,  from  the  power  which  Edward  Bickford 
appeared  to  exercise  as  the  agent  of  the  defendant.  The 
power  which  such  agent  really  possessed  and  the  scope  of  his 
agency  is  left,  by  the  case,  altogether  to  be  inferred  from  the 
course  of  business  pursued  by  the  agent,  and  the  verbal  agree- 
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ment  between  the  parties  under  which  he  entered  into  the 
employment  of  the  defendants.  That  he  was  an  agent  for 
certain  purposes  is  not  disputed,  but  it  is  strenuously  con- 
tended by  the  defendants  that  he  had  no  power  to  borrow 
money. 

The  evidence  as  to  the  terms  of  the  contract  of  employment 
and  as  to  the  methods  of  transacting  the  business  carried  on 
under  it,  is  quite  vague  and  inconclusive,  and  we  have  been 
unable  to  discover  therefrom  any  facts  from  which  an  inten- 
tion, on  the  part  of  the  defendants,  to  vest  the  agent  with 
authority  to  borrow  money  in  their  names,  for  the  purposes  of 
the  business  in  which  he  was  employed,  can  reasonably  be 
derived.  It  was  said  by  Judge  Comstock  in  Mechanics'  Bank 
v.  New  York  and  New  Hcmen  Railroad  Company  (13 
N.  Y.  632),  "  that  underlying  the  whole  subject  there  is  this 
fundamental  proposition  that  a  principal  is  bound  only  by  the 
authorized  acts  of  his  agent  This  authority  may  be  proved 
by  the  instrument  which  creates  it,  and  beyond  the  terms  of 
the  instrument  or  of  the  verbal  commission,  it  may  be  shown 
that  the  principal  has  held  the  agent  out  to  the  world  in  other 
instances  as  having  an  authority  which  will  embrace  the  par- 
ticular act  in  question.  I  know  of  no  other  mode  in  which  a 
controverted  power  may  be  established."  This  doctrine  was 
somewhat  extended  in  the  case  of  the  New  York  and  New 
Raven  Railroad  Company  v.  Schuyler  (34  N.  T.  30),  where 
it  was  held,  "  that  when  the  authority  of  an  agent  depends 
upon  some  fact  outside  the  terms  of  his  power  and  which, 
from  its  nature,  rests  particularly  within  his  knowledge,  the 
principal  is  bound  by  the  representations  of  the  agent,  although 
false,  as  to  the  existence  of  such  fact." 

Such  extension  of  the  rule,  however,  has  no  application  to 
this  case,  as  the  facts  proved  do  not  bring  it  within  the  prin- 
cipal stated.  It  would  seem  to  be  the  general  rule  that  no 
acts  of  an  agent  can  be  resorted  to,  to  establish  a  power,  not 
included  within  the  terms  of  his  commission,  except  those 
which  are  brought  to  the  knowledge  of  his  principals  and  are 
approved  or  acquiesced  in  by  them. 
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It  was  said  by  Judge  Andrews,  in  Welsh  v.  Hartford 
Insurance  Company  (73  N.  T.  10),  that  "the  authority  of  an 
agent  is  not  only  that  conferred  upon  him  by  his  commission, 
but  also  as  to  third  persons,  that  which  he  is  held  out  as  poe- 
sessing.  The  principal  is  often  bound  by  the  act  of  his  agent 
in  excess  or  abuse  of  his  actual  authority,  but  this  is  only  true 
between  the  principal  and  third  persons  who,  believing  and 
having  a  right  to  believe  that  the  agent  was  acting  within  and 
not  exceeding  his  authority,  would  sustain  loss  if  the  act 
was  not  considered  that  of  the  principal."  A  reference  to 
the  undisputed  evidence  in  the  case,  will  show  the  nature  of  the 
agency  intended  to  be  created  by  the  defendants,  and  the  extent 
of  the  power  which  may  fairly  be  implied  therefrom.  The 
rule  that  a  principal  is  bound  not  only  by  the  acts  of  the  agent, 
which  are  expressly  authorized  by  his  commission,  but  also  for 
the  exercise  of  all  powers  which  are  necessary  and  essential  to 
the  execution  and  performance  of  the  express  purposes 
described  in  his  commission,  is  assented  to  by  the  court  below 
and  by  both  parties  to  the  action.  In  view  of  this  rule  let  us 
look  at  the  case,  for  the  purpose  of  discovering  the  real 
authority  conferred. 

The  defendants  were  chocolate  manufacturers,  carrying  on 
their  business  and  residing  in  the  city  of  Paris,  France.  They 
also  had  a  branch  factory  and  agency  in  the  city  of  London, 
under  the  charge  and  management  of  one  Emile  Guenin.  In 
and  subsequent  to  1868  Edward  Bickford  was  a  clerk  in  their 
employ  in  London,  and  in  1872,  for  certain  reasons,  deeming 
it  desirable  to  establish  an  agency  for  the  sale  of  their  goods 
in  New  York,  they  made  overtures  to  him,  to  proceed  there 
and  receive  consignments  and  make  sales  of  their  manufactures 
upon  a  salary.  In  relation  to  the  original  employment, 
Mr.  Bickford  testified  as  follows:  "I  came  from  London  to 
New  York  to  establish  the  house  of  Chocolate  Menier  for  these 
defendants ;  at  first  I  opened  an  office  at  45  Beaver  street ; 
cleared  the  goods  from  the  ship,  and  commenced  selling  their 
goods,  and  from  that  time  forward,  up  to  1882, 1  continued 
in  business  in  New  York  city  for  them ;  during  that  time  I 
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made  my  returns  and  received  goods  from  the  London  house ; 
*  *  *  when  I  came  from  London  to  New  York  to  open 
this  chocolate  establishment,  I  brought  no  power  of  attorney 
with  me ;  I  had  several  cases  of  goods,  chocolate,  and  I  opened 
in  the  name  of  Edward  Bickford,  and  the  business  was  carried 
on  in  that  name;  I  sold  chocolate  and  other  manufactured 
goods  on  a  salary.  *  *  *  I  opened  books  of  account  and 
made  returns  from  time  to  time;  rendered  accounts  to 
Mr.  Guenin,  of  London;  *  *  *  from  that  time 'down 
to  1879  I  kept  regular  books  of  account,  and  a  bank  account 
in  James  G.  King's  Sons,  also  in  the  Bank  of  the  Metropolis,  in 
the  Merchants  and  Manufacturers',  the  Irving,  and  the  New 
York  National  Exchange  Bank ;  those  accounts  were  all  kept 
in  the  name  of  Edward  Bickford." 

These  extracts  from  Bickf ord's  evidence  embrace  all  of 
the  facts  proved  by  the  plaintiff  relating  to  the  character 
of  the  original  employment,  and  the  nature  of  the  agency 
intended  to  be  conferred  upon  Bickford.  It  will  be  seen 
therefrom,  that  the  sole  authority  actually  conferred  was  the 
right  to  receive  the  property  of  the  defendants,  to  store  and 
sell  it.  An  implied  power  may  be  derived,  from  the  express 
powers  mentioned,  to  apply  such  part  of  the  proceeds  of  sale 
as  was  necessary  to  pay  his  salary,  and  legitimate  expenses 
required  in  carrying  on  the  business.  It  follows  as  a  necessary 
consequence  that  it  was  his  duty  to  remit  the  balance  to  his 
principals.  There  is  certainly  nothing  in  the  performance  of 
these  duties  which  rendered  it  necessary  that  Bickford  should 
borrow  money  on  the  credit  of  his  principals.  It  is  idle  to 
argue  that  an  authority  to  borrow  money  may  be  implied 
from  a  naked  power  to  receive  and  sell  property  and  remit 
proceeds.  The  duties  of  an  agent  in  such  a  case  are  analogous 
to  those  of  a  factor,  and  it  is  well  settled  that  such  an  agent 
has  no  authority  to  borrow  money  in  the  name  of  his  principal. 
(1  Parsons  on  Contracts,  42,  note  e ;  1  Chitty  on  Contracts 
[11  Am.  ed.]  293 ;  Homier  v.  Bomter,  8  Wend.  494;  Haw- 
tayne  v  Bourne,  7M.4W.  595.) 

If  we  examine  the  evidence  relating  to  the  course  of  the 
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business  actually  carried  on  under  this  employment,  we  shall 
fail  to  find  any  exercise  of  a  power  to  bind  his  principals  for 
borrowed  money,  or  any  similar  power  which  would  authorize 
the  implication  that  he  possessed  such  a  power.  No  evidence 
appears  authorizing  the  inference  that  the  defendants  held 
Bickf ord  out  to  the  American  public  as  an  agent  of  theirs  for 
any  purpose.  The  business  was  all  carried  on  in  the  individual 
name  of  Edward  Bickf  ord,  and  it  does  not  appear  that  the 
names  of  the  defendants  were  in  any  way  used  in  the  business. 
There  was  evidence  that  Bickf  ord  was  in  some  way  introduced 
by  the  defendants  to  the  banking  firm  of  John  G.  King  <fc  Sons, 
but  nothing  was  shown  authorizing  the  inference  that  he  was 
thereby  empowered  to  borrow  money  generally  of  them  in 
the  name  of  his  principals.  It  is  quite  significant  that  in  a 
course  of  correspondence  extending  over  a  period  of  ten  years 
between  the  agent  and  his  principals,  no  allusion  is  made  to 
the  existence  of  any  such  power,  and  neither  is  there  any 
apparent  ratification  by  the  principals  of  the  exercise  of  such 
power  on  the  part  of  the  agent.  From  a  settlement  of  the 
accounts  of  the  parties  made  as  of  the  date  of  May  1,  1879,  it 
appeared  that  the  New  York  agency  had  run  behind  and 
become  indebted  to  ths  defendants,  over  and  above  the  property 
remaining  on  hand  at  the  agency  in  the  sum  of  £1,613,  18s. 
This  sum  represented  the  accumulated  deficiencies  of  Bickf  ord 
for  a  long  period  of  time,  and  was  chargeable  to  him  as  so 
much  cash,  which  he  was  liable  to  account  for  to  the  defend- 
ants on  demand.  In  other  words  he  had,  up  to  that  time, 
appropriated  to  his  own  use  the  moneys  of  the  defendants  and 
failed  to  liquidate  his  obligations  to  them.  He  was  enabled 
to  square  his  accounts  at  this  time  by  the  generosity  of  his 
principals  in  voluntarily  writing  off  therefrom  the  sum  of 
£1,574  18s.  3d.  Bickford,  then,  according  to  his  own  state- 
ment, started  to  continue  the  business  discharged  from  any 
pecuniary  liability  to  the  defendants.  Although  £400  of  the 
sum  recovered  in  this  action  had  been  previously  borrowed  by 
Bickford,  no  part  of  it  entered  into  the  statement  of  May  1, 
1879,  and  no  report  of  such  borrowing  had  been  made  by 
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Bickf ord  to  his  principals  at  that  time.  It  is  obvious  if  this 
sum  had  entered  into  that  statement,  as  it  should  have  done  if 
it  was  then  in  truth  a  liability  of  the  defendants,  Bickford's 
deficit  had  been  untimely  represented  to  the  defendants,  and 
it  ought  to  have  been  increased  nearly  $2,000.  It  is  an 
incontrovertible  inference  from  the  evidence,  that  from  a  time 
anterior  to  these  alleged  loans  down  to  a  time  subsequent 
thereto,  Bickf  ord  was  largely  indebted  to  the  defendants  and 
liable  immediately  to  be  called  upon  for  the  payment  of  such 
indebtedness.  A  series  of  ten  drafts  dated  on  different  days 
and  running  from  October  5,  1878,  to  January  19,  1879, 
drawn  by  Guenin  upon  Bickford  for  small  sums  aggregating 
about  £200  appear  in  evidence,  and  were  apparently  drawn 
to  recover  from  Bickford  some  part  of  his  indebtedness  to  his 
principals.  Although  no  other  drafts  appear  in  the  case,  it  is 
fairly  inferable  from  the  evidence  that  such  drafts  were 
generally  used,  and  that  the  mode  of  remitting  the  proceeds  of 
the  goods  sold  by  Bickford  to  which  defendants  were  entitled, 
was  by  the  payment  of  the  drafts  drawn  upon  him  by  the 
defendants. 

To  infer  that  it  was  within  the  apparent  scope  of  Bickford's 
agency  to  borrow  money  in  the  name  of  his  principals  to  pay 
his  own  debt  to  them,  involves  a  manifest  absurdity.  The 
subject  of  borrowing  was,  on  one  or  two  occasions,  referred  to 
in  the  correspondence  between  Bickford  and  Guenin,  but  a 
careful  examination  shows  that  it  invariably  referred  to  a 
borrowing  by  Bickford  of  a  particular  firm  to  discharge  his 
obligations  to  defendants,  and  no  inference  can  be  drawn 
therefrom  that  Guenin  contemplated  a  loan  upon  the  credit 
of  the  Meniere.  It  is  not  claimed  that  the  plaintiff  knew  of 
these  letters  or  transactions  under  them,  or  was  thereby 
induced  to  loan  the  money  in  question,  and  she  apparently 
relied  altogether  upon  the  actual  authority  possessed  by 
Bickford.  It  is  also  quite  clear  that  the  references  in  the 
letters  related  to  specific  transactions,  when,  if  anything,  a 
special  authority  alone  was  conferred,  and  afford  no  basis  for 
Siokbls— Vol.  LXII.       63 
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an  inference  that  any  general  authority  was  possessed  by,  or 
intended  to  be  given  to  the  agent  to  use  the  credit  of  his 
principals. 

Bickf  ord  testified  that  in  the  course  of  his  agency  he  prob- 
ably borrowed  and  remitted  to  his  principals  from  $15,000  to 
$20,000,  but  there  is  no  evidence  in  the  case  showing  that  he 
borrowed  this  money  upon  the  credit  of  the  Meniere,  or  that 
he  did  so  at  all  until  after  special  authority  was  given  therefor, 
or  that  he  did  it  for  any  other  purpose  except  to  discharge  his 
obligations  to  his  principals.  If  we  come  to  the  particular 
transaction  in  question  we  find  no  evidence  of  any  loan  by 
the  plaintiff  to  the  Meniere,  or  upon  their  credit.  No  repre- 
sentation was  made  by  the  agent  that  he  had  authority  to 
borrow  for  the  Meniere,  and  no  note  or  memorandum  was 
given  by  him  to  the  plaintiff  at  the  time  of  the  loan.  The 
drafts  through  which  the  loans  were  made  were  drawn  by  the 
plaintiff*  and  made  payable  to  Edward  Bickf  ord  individually. 

All  proof  of  the  transaction  was  confined  to  the  oral  evi- 
dence of  Miss  Bickf  ord  and  her  brother  given  on  the  trial. 
Their  evidence  does  not  materially  vary  as  to  the  circumstances 
of  the  loan  and  is  most  concisely  stated  in  the  testimony  of 
the  plaintiff.  She  says :  "  When  I  came  over  from  England 
in  November,  I  loaned  £200  to  him  for  the  business  of  Menier ; 
I  loaned  the  next  £200  in  March,  the  next  year ;  my  brother 
was  going  to  England  to  see  Mr.  Guenin,  and  he  required  the 
money  for  the  drafts,  and  I  was  to  be  left  in  charge  of  the 
business,  and  I  could  not  be  left  without  money  to  pay  the 
drafts;  I  loaned  it  for  that  purpose  entirely  ;  the  £800  was 
loaned  when  he  returned  from  England ;  he  returned  the  end 
of  April  some  time,  and  in  May  it  was  advanced ;  it  was 
loomed  for  the  same  purposes  as  the  other  money  was  loaned" 

This  evidence  does  not  show  that  Bickf  ord  claimed  to  the 
plaintiff  to  have  authority  to  borrow  money  in  the  name  of  the 
Meniere,  or  that  he  in  fact,  did  borrow  it  upon  their  credit,  or 
to  discharge  their  obligations.  It  is  probably  true,  in  a  general 
sense,  that  he  wanted  it  for  the  business  of  Menier,  but  that 
was  a  business  which  he  was  carrying  on  in  his  own  name  and 
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had  incurred  an  indebtedness  to  them  in  performing.  It  was 
this  indebtedness  that  the  drafts  were  drawn  to  recover,  and 
the  plaintiff  seems  to  have  been  cognizant  of  this  fact.  It  is 
difficult  to  see  how  she  could  have  supposed,  that  she  was  lending 
money  to  the  Meniere,  when  she  was  obviously  supplying  money 
to  pay  the  obligations  of  her  brother  to  them. 

The  plaintiff  has  been  allowed  to  recover  in  the  action,  upon 
the  theory  that  the  borrowing,  in  question,  was  within  the 
apparent  scope  of  the  agent's  authority,  and  this  question  was 
left,  as  one  of  fact,  to  be  determined  by  the  jury.  We  are 
of  the  opinion  that  the  court  erred  in  this  respect,  and  that 
there  was  no  evidence  in  the  case  authorizing  a  verdict  for 
the  plaintiff.  The  apparent  authority  in  this  case  was  precisely 
co-extensive  with  the  actual  authority.  The  agent's  real 
authority  was  confined  to  the  duty  of  receiving  consignments 
from  the  Meniere,  storing  and  caring  for  them,  selling  them 
and,  after  paying  the  expenses  of  the  business  from  the 
receipts,  to  remit  the  balance  to  the  Meniere. 

If  the  transaction  of  this  business  absolutely  required  the 
exercise  of  the  power  to  borrow  money  in  order  to  carry  it  on, 
then  that  power  was  impliedly  conferred  as  an  incident  to  the 
employment,  but  it  does  not  afford  a  sufficient  ground  for  the 
inference  of  such  a  power,  to  say  that  the  act  proposed  was 
convenient  or  advantageous,  or  more  effectual  in  the  transaction 
of  the  business  provided  for,  but  it  must  be  practically 
indispensible  to  the  execution  of  the  duties  really  delegated  in 
in  order  to  justify  its  inference  from  the  original  employment. 

We  are  of  the  opinion  that  the  case  of  Tucker  v.  Wooteey 
(64  Barb.,  142),  is  in  point  The  facts  of  that  case  are  the 
counterpart  of  those  existing  here.  There  the  agent  was  fur- 
nished with  goods  to  sell  in  New  York  for  a  principal  in  France. 
He  there  hired  a  place  to  store  and  show  his  goods.  He  also 
received  special  authority  on  several  Occasions  to  borrow  money, 
as  perhaps  Bickf  ord  did  here,  but  it  was  there  held  that  the 
general  power  to  borrow  money  was  neither  within  the  actual 
authority  of  the  agent  or  its  apparent  scope. 

We  think  the  motion  to  nonsuit  the  plaintiff  at  the  close 


500  YoirsQ  v.  N.  Y.,  L.  E.  A  W.  R.  R.  Co.  [Dec, 


107  BOO 

124  S15 

194  418 

135  411 


Statement  of  case. 


of  her  evidence  should  have  been  granted,  and  that  it  was 
error  to  deny  it. 

The  judgments  of  the  courts  below  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Robert  Young,  Respondent,  v.  The  New  York,  Lake  Erie 
and  Western  Railroad  Company,  Appellant. 

Defendant's  road  passes  east  and  west  through  the  city  of  B.  with  two 
tracks;  the  south  track  being  used  for  eastward  bound  trains  and  the 
north  for  those  going  west ;  the  space  between  the  tracks  is  about  seven 
feet.  Plaintiff,  who  was  perfectly  familiar  with  the  location  and  the  use 
ordinarily  made  of  the  two  tracks,  was  walking,  in  the  daytime,  very 
rapidly  north  along  the  center  of  a  highway  running  north  and  south, 
intersecting  the  railroad.  A  freight  train  headed  east  was  standing  on 
the  south  track;  the  train  was  divided  at  the  crossing,  leaving  a  space  of 
about  twenty  feet  for  passage  on  the  street.  Plaintiff  passed  through 
this  open  space,  and  just  as  he  stepped  upon  the  north  track,  was  struck 
by  an  engine  going  west  thereon  and  was  injured.  In  an  action  to  recover 
damages  for  the  injury,  it  appeared  that  when  plaintiff  reached  the 
middle  of  the  space  between  the  two  tracks  he  could  have  seen  a  train 
approaching  from  the  east  within  a  half  mile  of  the  crossing.  Instead 
of  looking  in  that  direction  he  looked  to  the  west  and  stepped  immedi- 
ately in  front  of  the  engine.  Held,  that  plaintiff  was  guilty  of  contribu- 
tory negligence;  that  the  moment  he  crossed  the  scuth  track  it  was  his 
duty  to  look  to  the  east,  from  which  direction  he  had  reason  to  believe 
any  train  on  the  north  track  would  approach  the  crossing,  and  his 
omission  to  do  so  was  a  bar  to  a  recovery. 

It  appeared  that  a  brakeman  of  the  freight  train  was  standing  in  the  space 
between  the  cars,  to  recouple  them  when  he  should  be  signalled  so  to  do. 
It  did  not  appear  that  plaintiff  knew  the  person  was  a  brakeman,  or  sup- 
posed he  was  there  to  warn  travelers,  or  that  he  owed  him  any  duty 
whatever,  or  that  plaintiff  in  *ny  way  relied  upon  the  brakeman  for  pro- 
tection, or  was  lulled  into  security  by  the  absence  of  any  warning.  Held, 
the  fact  that  the  brakeman  gave  no  warning  did  not  relieve  plaintiff  from, 
the  charge  of  negligence. 

(Argued  October  28,  1887;  decided  December  6, 1887.) 


1887.]  Young  v.  K  Y.,  L.  E.  A  W.  R.  R.  Co.  501 

Statement  of  case. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  13,  1885,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

O.  W.  Chcvpmcm  for  appellant.  Plaintiff  was  clearly 
chargeable  with  contributory  negligence,  in  not  looking 
easterly  while  he  was  going  through  the  opening  in  the  train 
of  box  cars,  or  when  emerging  through  such  opening,  or  while 
he  was  walking  across  the  clear  open  space  between  the  two 
tracks.  {Salter  v.  U.  &  B.  R.  R.  R.  Co.,  75  N.  Y.  273,  279.) 
The  fact  that  the  bell  was  not  ruog  did  not  excuse  plaintiff 
from  looking  easterly  while  he  was  emerging  from  and  after 
he  got  through  the  opened  train.  (  Wilcox  v.  Rome  dk.  W.  R. 
R.  Co.,  37  N.  Y.  358 ;  Havens  v.  K  R.  Co.,  41  id.  296 ; 
HaigU  v.  N.  T.  C.  R.  R.  Co.,  7  Lans.  11 ;  Dwey  v.Z.  <&  S. 

W.  R.  Co.,  L.  R.,  11  Q.  B.  Div.  213 ;  49  Law  T.  Rep.  [N.  S.] 
739;  Stubly  v.  London  ds  N.  W.  R.  R.  Co.,  Law  Rep. 
1  Exch.  13 ;  CordeU  v.  R.  R.  Co.,  75  K  Y.  330 ;  Reynolds 
v.  R.  R.  Co.,  58  id.  248;  Byrne  v.  R.  R.  Co.,  83  id.  620; 

Woodard  v.  N.  T.,  L.  K  ds  W.  R.  R.  Co.,  25  Week.  Dig. 
115.)  The  court  erred  in  leaving  to  the  jury  the  question 
whether  the  plaintiff  had  the  "  right  to  rely  on  the  fact  that 
it  was  the  duty  of  the  brakeman  "  to  warn  him.  ( Wilcox  v. 
Rome  <&  W.  R.  R.  Co.,  39  N.  Y.  358 ;  Ernst  v.  H.  R.  R. 
Co.,  39  id.  51.) 

S.  C.  Millard  for  respondent  A  railroad  company  has 
not  discharged  its  whole  duty  to  the  public  by  simply  ringing 
the  bell  or  blowing  the  whistle  before  passing  over  the  cross- 
ingi  It  must  exercise  reasonable  care.  (Zimmer  v.  N.  Y.  C. 
R.  R.  Co.,  7  Hun,  552 ;  Cheney  v.  Same,  16  id.  415 ;  Cryppen 
v.  Same,  40  N.  Y.  46.)  Irrespective  of  any  city  ordinance,  the 
running  of  railroad  trains  at  an  excessive  rate  of  speed  at 
crossings  is  negligence.    (Massoth  v.  Del.  <&  27".  C.  Co.,  64 
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K  Y-  524;  Qrvpom  v.  N.  Y.  C.  R.  R.  Co.,  40  id.  46;  Beir 
siegd  v.  Same,  id.  9;  Cheney  v.  Same,  16  Hun,  415; 
Borst  v.  L.  M.  <&  S.  R.  Co.,  4  id.  347.)  Courts  should  not 
nonsuit  where  any  possible  inference  can  be  drawn  from  any 
of  the  testimony,  or  any  of  the  facts  established  upon  the 
trial,  which  would  relieve  from  the  charge  of  contributory 
negligence.  {Salter  v.  U.  &  B.  R.  R.  R.  Co.,  88  K  Y.  42 ; 
Stackusv.JV.  YC.&JI.R.R.R.  Co.,  79  id.  464;  Kellogg 
v.  Same,  id.  72 ;  78  id.  518 ;  75  id.  320 ;  71  id.  285 ;  34  id. 
622 ;  20  id.  66.)  If  the  plaintiff,  under  the  peculiar  circum- 
stances in  which  he  was  placed,  acted  as  would  an  ordinarily 
careful,  prudent  man  under  similar  circumstances,  then  he 
was  not  guilty  of  contributory  negligence.  {Salter  v.  U.  & 
B.R.R.R.  Co.,  88  N.  Y.  51 ;  Kellogg  v.  N.  Y.C.&H.R. 
R.  R.  Co.,  79  id.  76.)  In  any  event,  whether  or  not  he  was 
guilty  of  negligence  was  a  question  for  the  jury.  {Greamy  v. 
L.  I.  R.  R.  Co.,  101 N.  Y.  420 ;  Crushing  v.  Sharp,  96  id.  677 
Stackusv.N.  Y.  C.&H.R.R.R.  Co.,  79  id.  464;  Kellogg  v. 
Same,  79  id.  73 ;  Terry  v.  Jeicett,  78  id.  342 ;  Salter  v.  JET. 
R.  R.  Co.,  88  id.  50 ;  Yost  v.  Same,  80  id.  622 ;  Shaw  v. 
Jewett,  86  id.  616 ;  Massoth  v.  D.  &  E.  C.  Co.,  64  id.  529 
Cranston  v.  N.  Y.  C  &  H.  R.  R.  R.  Co.,  39  Hun,  308 
Cory  v.  Man.  R.  R.  Co.,  22  Week.  Dig.  321 ;  Tollman  v, 
Syracuse,  B.  <&  N.  Y.  R.  R.  Co.,  98  N.  Y.  198 ;  56  id.  542 
4  Hun,  34.)  The  plaintiff  was  not  guilty  of  contributory 
negligence.  (34  N.  Y.  622  ;  32  id.  600  ;  20  id.  65  ;  35  id.  79 
51  id.  544 ;  58  id.  626  ;  60  id.  633  ;  64  id.  524 ;  79  id.  464 
84  id.  244 ;  96  id.  676 ;  90  id.  560 ;  101  id.  420 ;  19  Hun,  32.) 
The  standard  by  which  his  conduct  was  to  be  judged  was  that 
of  an  ordinarily  careful,  prudent  man.  {Salter  v.  U.  <&.  B.  R. 
R.R.  Cfc.,  88  N.  Y.  42  ;  Kelloggv.N.  Y.  C.  &H.R.  R.  R. 
Co.,  79  id.  76.)  It  was  a  question  for  the  jury  to  say  what  a 
prudent  man  would  have  done  under  all  the  facts  and  circum- 
stances. (  Weber  v.  N.  Y.  C,  etc.,  R.  R.  Co.,  58  N.  Y.  455, 
456;  Kissinger  v.  IT.  Y.  <&  H.  R.  R.  Co.,  56  id.  538; 
McGovem  v.  N.  Y.  C,  etc.,  R.  R.  Co.,  67  id.  417 ;  79  id. 
72 ;  72  id.  468 ;  42  Hun,  306 ;   96  N.  Y.  676 ;  Warner  v. 
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D.,  L.  <&  W.  R.  R.  Co.,  80  id.  218 ;  Beiseigel  v.  Same,  34  id. 
622 ;  Grecmy  v.  L.  L  R.  R.  Co.,  100  id.  419 ;  Sherry  v. 
if.  Y  C,  etc.,  R.  R.  Co.,  104  id.  652.)  Whether  or  not 
plaintiff  should  have  stopped  after  passing  through  the  opening 
in  the  train  of  box  cars  and  looked  to  the  east  was  a  question 
for  the  jury.  {Sherry  v.  N.  Y.  C,  etc.,  R.  R.  Co.,  104  N.  Y. 
652 ;  Gretmy  v.  L.  I.  R.  R.  Co.,  101  id.  419 ;  Glushing  v. 
Sharp,  96  id.  676 ;  Beiseigd  v.  N.  Y  C.  R.  R.  Co.,  34  id. 
624;  Salter  v.  U.  &  B.  R.  R.  R.  Co.,  88  id.  42 ;  Kellogg 
v.  N.  Y.  C.  <&  IT.  R.  R.  R.  Co.,  79  id.  76 ;  Stackus  v.  Same, 
id.  464.)  When  in  an  action  of  this  kind  there  is  any  evidence, 
direct  or  inferential,  of  care  or  caution  on  the  part  of  the'person 
injured,  the  question  as  to  contributory  negligence  is  for  the 
jury.  (Greany  v.  L.  I.  R.  R.  Co.,  101  N.  Y.  419 «;  Stackua 
v.  iT.  Y.  C,  etc.,  R.  R.  Co.  79  id.  464.)  In  determining 
whether  or  not  the  plaintiff  should  have  stopped  after  having 
passed  tlirough  the  opening,  or  whether  or  not  plaintiff  was 
guilty  of  contributory  negligence  in  not  so  stopping,  the  con- 
duct of  the  brakeman  cannot  be  overlooked  or  ignored. 
(Ghishing  v.  Sharp,  96  N.  Y.  676.)  Plaintiff  had  a  right  to 
infer  that  there  was  no  train  approaching  from  either  direc- 
tion. (101  K  Y.  419;  Glushing  v.  Sharp,  96  id.  676; 
Kissmeyer  v.  N.  Y.  (6  H.  R.  R.  Co.,  56  id.  543  ;  Lindeman 
v.  ilT.  Y  C,  etc.,  R.  R.  Co.,  42  Hun,  306 ;  McGovem  v. 
Same,  67  N.  Y.  417  ;  Borse  v.  Z.  S.  &  M.  S.  R.  R.  Co.,  4 
Hun,  346;  79  N.  Y.  76.) 

Eabl,  J.  This  action  was  brought  to  recover  damages  for 
injuries  received  at  a  railroad  crossing.  The  defendant's  rail- 
road passed  east  and  west  through  the  city  of  Binghamton, 
with  two  tracks,  and  Oak  street  passed  north  and  south  inter- 
secting the  railroad.  The  south  track  was  used  for  eastward 
bound  trains  and  the  north  for  westward  bound  trains,  and  the 
space  between  the  two  tracks  was  about  seven  feet.  The  acci- 
dent occurred  about  fifteen  minutes  after  six  o'clock,  p.  m.,  on 
the  24th  day  of  August,  1881,  before  sundown  on  a  clear  day. 
There  was  a  freight  train  standing  upon  the  south  track  headed 
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east  which  had  been  cut  in  two  at  Oak  street,  leaving  a  space 
of  about  twenty  feet  for  the  passage  on  the  street  of  persons 
and  teams.  The  plaintiff,  going  north  in  the  center  of  the 
street,  passed  through  this  space  and  just  as  he  stepped  upon 
the  north  track  was  hit  by  an  engine  going  west  and  was  badly 
injured. 

There  was  conflict  in  the  evidence  as  to  the  defendant's 
negligence,  and  since  the  verdict  of  the  jury  it  must  be 
assumed  that  that  was  sufficiently  established.  But  there  was 
no  conflict  in  the  evidence  as  to  the  material  facts  bearing 
upon  the  plaintiff's  contributory  negligence.  He  was  in  pos- 
session of  all  his  faculties,  on  foot,  entirely  unencumbered, 
with  nothing  to  attend  to  but  his  own  safety.  There  is  a 
great  preponderance  of  evidence  that  he  could  have  seen  the 
train  for  at  least  one-third  of  a  mile  before  it  reached  Oak 
street,  while  he  was  passing  over  a  space  of  about  sixty  feet, 
until  he  came  within  about  fifteen  feet  of  the  south  track  of 
the  railroad.  But  the  plaintiff  testified  that  he  looked  while 
passing  over  that  space,  and  did  not  and  could  not  see  the 
approaching  train,  and  we  must,  therefore,  take  the  fact  to  be 
that  he  could  not  have  seen  the  train  until  he  had  passed  over 
or  nearly  over  the  south  track.  The  north  track  was  straight 
for  at  least  half  a  mile  toward  the  east  and  the  moment  the 
plaintiff  got  upon  the  middle  of  the  space  between  the  two 
tracks  he  could  have  seen  a  train  approaching  from  the  east 
for  that  distance.  He  was  walking  very  rapidly,  perfectly 
familiar  with  the  location  and  the  use  which  was  ordinarily 
made  of  the  two  tracks,  and  as  he  crossed  through  the  opening 
between  the  parts  of  the  standing  freight  train,  instead  of 
looking  east  from  which  a  train  would  ordinarily  come  on  the 
north  track,  he  looked  to  the  west  and  heedlessly  stepped 
immediately  in  front  of  the  engine.  As  he  passed  over  the 
north  rail  of  the  south  track  a  single  glance  to  the  east  would 
have  disclosed  to  him  the  approaching  train  and  he  would 
have  escaped  injury.  He  was  in  a  place  of  some  peril  in 
crossing  these  tracks  and  should  have  taken  some  care  to  pro- 
tect himself.    He  was  in  no  danger  .from  the  train  on  the 
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south  track  as  that  was  stationary.  If  that  to  some  extent 
obstructed  his  view  upon  the  north  track,  there  was  so  much 
greater  reason  for  him  to  take  an  observation  the  moment  he 
had  crossed  the  south  track,  so  as  to  see  whether  he  could  cross 
the  north  track  with  safety,  and  for  not  doing  so  he  is  charge- 
able with  contributory  negligence,  which  bars  his  recovery. 
(Cordell  v.  N.  Y.  C.  &  II.  R.  R.  Co.,  75  N.  Y.  330;  Wood- 
ard  v.  if.  Y.  L.  R  &  W.  R.  R.  Co.,  106  id.  369 ;  Dwoey  v. 
London  cfe  8.  W.  R.  Co.  [L.  R.]  11  Q.  B.  Div.  213;  S.  C, 
affirmed  in  Court  of  Appeals,  49  L.  T.  Rep.  [N.  S.]  739.) 

But  there  is  a  circumstance  to  which  the  trial  judge  attached 
some  importance,  but  for  which,  as  we  must  infer  from  the 
language  of  his  charge,  he  would  have  non-suited  the  plaintiff, 
to  which  we  must  now  call  attention.  There  was  a  brakeman 
upon  the  south  track  in  or  near  the  opening  between  the  two 
parts  of  the  standing  freight  train.  The  evidence  on  the  part 
of  the  defendant  is,  that  the  brakemen  warned  the  plaintiff 
and  attempted  to  arrest  his  progress.  The  evidence  on  the  part 
of  the  plaintiff  tends  to  show  that  the  brakeman  said  nothing 
and  made  no  sign  to  the  plaintiff,  and  we  must  assume  his 
evidence  to  be  true.  But  it  does  not  appear  that  the  brakeman 
was  stationed  there  for  the  purpose  of  warning  travelers  upon 
the  street  of  the  approach  of  trains  upon  the  north  track,  or 
in  any  way  for  the  protection  of  travelers.  He  was  there 
simply  for  the  purpose  of  connecting  the  two  parts  of  the 
train  when  he  should  be  signalled  to  do  that,  and  hence  he 
omitted  no  duty  resting  upon  him  in  not  warning  the  plaintiff. 
It  does  not  appear  that  the  plaintiff  knew  he  was  a  brakeman, 
or  that  he  understood  that  he  was  standing  there  to  warn 
travelers  upon  the  street,  or  that  he  supposed  that  he  owed  him 
any  duty  whatever.  And  it  does  not  appear  that  the  plaintiff 
relied  upon  him  for  protection,  that  he  was  lulled  into  a  sense 
of  security  by  the  absence  of  any  warning,  or  that  his  conduct 
was  in  any  way  influenced  by  his  presence  there.  The  plaintiff 
passed  on  through  the  opening  apparently  giving  heed  to 
nothing,  at  a  rate  of  speed  characterized  by  the  trial  judge  as 
Siokbls — Vol.  LXIL       64 
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"almost  approaching  a  run."  It  is,  therefore,  impossible 
to  perceive  how  the  presence  there  of  the  brakeman  relieved 
the  plaintiff  from  the  duty  of  the  vigilant  use  of  his  senses  to 
secure  his  own  safety.  If  the  brakeman  had  in  any  way 
invited  the  plaintiff  to  cross  or  had  given  him  any  assurance 
that  it  was  safe  to  cross,  the  case  would  be  different  The  case 
would  also  be  different  if  the  plaintiff  had  known  that  the 
brakeman  was  placed  there  to  warn  travelers  of  the  approach 
of  trains,  and  if  as  he  approached,  the  brakeman  seeing  him 
had  given  him  no  warning.  It  may  be  that  in  such  a  case  it 
would  have  been  a  question  of  fact  for  the  jury  to  determine 
whether  or  not  the  plaintiff  was  guilty  of  negligence  in  crossing 
without  looking  for  himself  to  see  whether  a  train  was  approach- 
ing. It  was,  however,  after  great  consideration  held  otherwise 
in  the  case  of  Davey  v.  London  dk  Southwestern  Railway 
Compcmy  (supra),  which  is  singularly  like  this.  There  the 
defendant's  railway  crossed  a  public  footway  on  the  leveL 
The  plaintiff,  a  foot  passenger,  while  in  the  day  time  crossing 
from  the  down  side  to  the  up  side  of  the  railway  was  knocked 
down  and  injured  at  the  crossing  by  a  train  of  the  defendant 
on  the  up  line.  Owing  to  the  position  of  certain  buildings 
which  stood  by  the  line,  it  was  impossible  for  any  one  crossing 
from  the  down  line,  to  see  a  train  coming  until  he  got 
within  a  step  or  two  from  the  down  line,  but  a  person 
standing  on  the  down  line  or  the  six  foot,  had  a  clear  and 
uninterrupted  view  up  and  down  the  line  several  hundred 
yards.  The  plaintiff  stated  that  before  crossing  he  looked  to 
the  right  along  the  down  line,  but  he  admitted  that  he  did  not 
look  to  the  left  along  the  up  line,  and  that  if  he  had  looked  he 
must  have  seen  the  train  coming.  The  engine  driver  did  not 
whistle.  There  was  a  servant  of  the  company  employed  as  a 
gate-keeper  at  the  crossing,  standing  near  the  crossing,  but  he 
gave  no  warning  to  the  plaintiff  that  a  train  was  coming.  The 
plaintiff  was  non-suited,  and  the  court  held,  among  other 
things,  that  the  presence  of  the  gate-keeper,  who  gave  no 
warning,  did  not  excuse  the  plaintiff  from  looking  out  for  his 
own  safety. 
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We  are,  therefore,  of  opinion  that  the  plaintiff  should  have 
been  non-suited,  and  hence  the  judgment  should  be  reversed, 
and  a  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Danfobth,  J.,  dissenting. 

Judgment  reversed. 


Emily  Rockafellow,  Appellant,  v.  Sam  H.  Miller  et  al., 
Respondents. 

In  January,  1873,  defendant  M.  and  one  E.  formed  a  copartnership  under 
the  firm  name  of  M.  &  E.,  the  profits  of  the  business  to  be  divided 
equally.  It  was  agreed  between  E.  and  one  F.  that  the  latter  should 
receive  E's  share  of  the  profits  with  certain  exceptions.  This  agreement 
was  assented  to  by  M.  upon  condition  that  it  should  in  no  respect  conflict 
with  or  affect  the  rights  secured  by  the  copartnership  articles.  After  the 
expiration  of  the  term  of  the  copartnership  E's  connection  with  the  busi- 
ness ceased  and  it  was  carried  on  by  M.  individually,  but  in  the  firm 
name,  he  retaining  and  using  as  his  own  the  firm  assets;  he  subsequently 
made  an  assignment  to  C.  for  the  benefit  of  creditors.  Plaintiff  com- 
menced an  action  against  M.  and  F.  as  joint  debtors,  the  summons  in 
which  was  served  upon  F.  Judgment  was  recovered  and  execution 
issued  against  their  joint  property  and  the  individual  property  of  F. 
On  its  return  nulla  bona,  this  action  was  brought  by  plaintiff  as  such 
judgment-creditor  against  M.  and  C.  to  set  aside  the  assignment.  The 
court  found  that  F.  knew  of  the  intended  assignment  and  ratified  it. 
Held,  that  the  complaint  was  properly  dismissed;  that  the  agreement 
between  E.  and  F.  did  not  make  the  latter  a  member  of  the  firm  or  give 
him  any  interest  in  the  firm  business,  which' could  be  reached  by  a  creditor 
of  his  until  after  the  firm  debts  had  been  satisfied. 

(Argued  October  19,  1887;  decided  December  13,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  March  23, 
1885,  which  affirmed  a  judgment  in  favor  of  defendants 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Frcmk  J.  Dupignac^  for  appellant.  Whatever  the  relations 
of  Miller  &  Faulkner,  as  between  themselves,  as  to  third 
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persons,  they  were  by  reason  of  Miller's  acts  and  declarations 
to  those  dealing  with  the  business  jointly  liable  as  partners. 
(1  Collyer  on  Part.  [6th  ed.]  18  n. ;  id.,  14 ;  Conklin  v.  Barton, 
43  Barb.  435  ;   Willard  v.  Rodwick,  51  id.  616.)    The  agree- 
ment between  the  parties,  and  their  intent  as  gathered  from 
those  agreements,  and  their  acts  taken  in  connection  therewith 
must  control  and  is  the  only  evidence  of  the  real  status  of  the 
parties  as  to  each  other.     {Salter  v.  Ham,  31  N.  Y.  321 ; 
Hazard  v.  Hazard,  1  Story  [U.  S.]  371 ;  Coulter  v.  Thomas, 
25   Vt.   73 ;  Bobbins  v    Zaswett,  27  111.   365 ;  Stevens  v. 
Faucett,   24  id.   483;    Phillips  v.   Phillips,   49    id.   437; 
Niehoff  v.  Dudley,  40  id.  406 ;  Lindner  v.  MiUiken,  47  id. 
178 ;  Clark  v.  Reed,  11  Pick.  446.)    There  must  be  a  joint 
ownership  of  partnership  funds,  as  well  as  an  agreement  to 
participate  in  the  profits  and  losses,  to  constitute  a  partnership 
as  between  the  parties  themselves.    (1  Coll.  on  Part.  [6th  ed.] 
10 ;  Chase  v.  Bennett,  4  Paige,  148 ;  Holmes  v.  U.  Ins.  Co, 
2  Johns.  C.  329 ;  Post  v.  Kimberly,  9  Johns.  470 ;  Cassidy 
v.  Hall,  97  N.  Y.  159.)    In  a  partnership  the  partners  may 
stipulate  simply  as  to  profits,  where  one  is  to  furnish  all  the 
materials,  while  both  may  bestow  labor.     In  such  a  case  the 
only  specific  interest  of  all  is  in  the  profits ;  while  as  to  property 
the  partnership  is  only  in  the  employment  of  it.     {Penny  v. 
Black,  9  Bosw.  310.)    A  partnership  in  profits  may  exist  as 
between  the  partners  without  all  of  them  having  title  in  the 
property  out  of  which   the    profits  are  made.     {Moore  v. 
Huntington,  7  Hun,  425.)    The  right  to  an  accounting  between 
two  or  more  persons  is  based  on  an  element  of  a  trust  relation- 
ship which  was  not  involved  in  tnis  case.     (1  Story  on  Eq. 
Jur.,  §462 ;  Kelly  v.  Kelly,  3  Barb.  419  ;  Menaghv.  WhUwell, 
52  K   Y.  140;    Weidewax  v.   Jacques,   18  W.  Dig.  240.) 
Miller,  as  the  agent  of  Folk,  was  clothed  with  no  power  or 
authority  to  execute  the  assignment.     {Stringham  v.  St.  N. 
Ins.  Co.,  4  Abb.  Ct.  App.  Dec.  315 ;  Tovmsend  v.  Corning,  23 
Wend.  435  ;   Wilks  v.  Back,  2  East,  142 ;   Worrall  v.  Munn, 
5   N.   Y.   229.)     The  assignment    puts  Miller's    individual 
personal  creditors  on  a  par  with  those  of  the  firm,  and  this 
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vice  condemfl  every  part  of  the  instrument.    {Nat.  Bk.  v. 
Co/m,  25  W.  Dig.,  437.) 

i 
Frederick  G.  Dow  for  respondent.  Miller  and  Folk  were 
not  partners,  {Bwrnett  v.  Snyder,  76  N.  Y.  344 ;  Richard- 
Ban  v.  Hughett,  id.  55 ;  Owrry  v.  Fowler,  87  id.  33.)  Folk 
could  not  by  force  of  the  assignment  be  compelled  to  become 
a  partner  even  if  all  of  Eastmead's  interest  had  been  assigne  1 
and  Eastmead  had  actually  retired,  unless  he  so  elected ;  such 
an  absolute  assignment  and  retirement,  at  most,  would  have 
worked  a  dissolution  of  the  partnership,  and  Miller  and  Folk 
would  have  remained  as  tenants  in  common  of  the  partnership 
property.  (Story  on  Part.  [3d  ed.],  §  308;  Mcvrqiumd  v. 
N.  T.  M'fg.  Co.,  17  Johns.  525 ;  Burnett  v.  Snyder,  81 
N.  Y.  550.)  The  intention  of  the  parties  is  controlling. 
{Salter  v.  Ham,  31  N.  Y.  321 :  Hazard  v.  Hazard,  1  Story 
C.  C.  371 ;  C.  C.  Santgs  Rk  v.  Walker,  66  N.  Y.  424 ;  Coll. 
on  Part.  §  78.)  On  the  18th  of  July,  1882,  the  date  of  the 
assignment,  Folk  and  Miller  were  not  partners  inter  sese,  and 
such  being  the  case,  Miller  had  a  perfect  right  to  make  the 
assignment.  {Adee  v.  Cornell,  25  Hun,  78.)  The  general 
assignment,  even  if  invalid  when  made,  was  subsequently  ren- 
dered legal  and  efficient  by  the  assent  and  ratification  of 
Folk.     {Adee  v.  Cornea,  93  N.  Y.  572.) 

Danforth,  J.  The  plaintiff,  claiming  to  be  a  creaitor  of 
Sam.  H.  Miller  and  Jesse  E.  Folk,  after  service  of  the  sum- 
mons on  the  defendant  Folk,  recovered  judgment  against  them 
as  joint  debtors  in  the  sum  of  $1,064.48.  Execution  issued 
against  the  joint  property  of  Miller  and  Folk,  and  the  indi- 
vidual property  of  Folk  was  returned  nulla  bona.  This  action 
was  then  brought  by  the  plaintiff  as  such  judgment  creditor 
against  Miller  and  one  John  C.  Cook.  Its  object  was  to  set 
aside  an  assignment  made  by  Miller  to  Cook,  as  assignee,  for 
the  benefit  of  Miller's  creditors.  The  case  was  tried  at  Special 
Term,  and  judgment  of  dismissal  ordered  in  favor  of  the 
defendants.    The  conclusion  of  the  trial  judge  upon  the  evi- 
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dence  was  satisfactory  to  the  General  Term,  and  an  examination 
of  the  record  discloses  no  finding  that  is  not  supported  by 
testimony.  We  have  only  to  see  whether,  upon  these  findings, 
any  error  was  committed  by  the  trial  judge  in  his  conclusion 
of  law. 

It  appears  that  on  the  1st  of  January,  1873,  the  defendant 
Miller  and  one  Eastmead  formed  a  partnership  under  the  firm 
name  of  Miller  &  Eastmead,  to  commence  at  that  time  and 
terminate  on  the  31st  of  December,  1877.     The  profits  of  the 
business  were  to  be  divided  equally.     It  was  agreed  between 
Eastmead  and  Folk  that  Folk  should  receive  such  share  of  the 
profits  of  the  business  of  Miller  <fe  Eastmead  as  should  accrue 
to  Eastmead,  leaving  it  to  the  discretion  of  Folk  as  to  the 
portion  which  Eastmead  should  retain,  such  portion,  however, 
not  to  be  less  than  one-fifth.     This  arrangement  between 
Eastmead  and  Folk  was  assented  to  by  Miller  upon  condition 
that  the  agreement  should  in  no  respect*  conflict  with  the  con- 
ditions or  terms  of  copartnership  between  himself  and  East- 
mead, or  in  any  respect  invalidate  or  prejudice  the  rights 
secured  by  the  copartnership  articles.     Folk  did  not  become  a 
partner  in  said  firm,  nor  did  either  of  the  parties  thereto 
intend  that  he  should.      The  business    was    continued   by 
Eastmead  &  Miller  until  December  31,   1877,    when    the 
copartnership  expired  by  limitation,  and  Eastmead's  connection 
with  the  business  ceased.     After  that  time  and  until  the  18th 
of  July,  1882,  the  business  was  continued  by  Miller  indi- 
vidually, but  in  the  name  of  Miller  &  Eastmead ;  the  property 
and  assets  theretofore  belonging  to  or  used  in  the  business 
were  employed  and  possessed  by  Miller  as  his  own.     On  the 
18th  of  July,  1882,  he  executed  an  assignment   of  all  his 
property  to  the  defendant  Cook  for  the  benefit  of  his  creditors. 
The  trial  judge  found  that  the  assignment  was  in  all  respects 
lawful,  just  and  fair,  and  was  made  by  Miller  and  accepted 
by  Cook  in  good  faith  and  without  any  fraud.     Upon  these 
facts  it  necessarily  followed  that  the  plaintiffs  action  failed. 
The  arrangement  between  Eastmead  and  Folk,  as  it  was  not 
intended  to,  so  it  did  not  give  Folk  any  right  or  interest  in 
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the  firm  business,  nor  did  it  make  him  a  member  of  the  firm 
of  Miller  &  Eastmead.  His  profits  were  to  come,  not  from 
the  firm,  but  from  Eastmead,  and  the  case  is  brought  directly 
within  our  decision  in  the  case  of  Burnett  v.  Snyder  (76 
N.  Y.  344). 

There  are  further  facts  found  by  the  trial  judge,  in  effect 
that  Folk  knew  of  the  intended  assignment  and  ratified  it ; 
but  that  is  unimportant,  since,  in  the  other  view,  he  had  no 
interest  whatever  in  the  business  of  the  firm,  nor  any  right 
which  could  be  reached  by  a  creditor  until  after  the  firm  debts 
had  been  satisfied.  Whatever  claim  he  had  was  against  East- 
mead,  with  whom  alone  he  had  contract  relations.  We  think 
the  trial  judge  properly  dismissed  the  complaint,  and  that  the 
General  Term  committed  no  error  in  affirming  its  decision. 

The  judgment  appealed  from  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed 


Ann  McGregor,  Appellant,  v.  The  Board  of  Education  of 
the  City  of  New  York,  Kespondent. 

Plaintiff  leased  certain  premises,  which  had  been  occupied  as  a  dwelling- 
house  to  defendant,  to  be  used  as  a  public  school.  The  requisite  altera- 
tions in  the  interior  were  permitted  by  the  lessor  and  the  lessee  covenanted 
to  make  them  and  also  to  surrender  the  premises  at  the  expiration  of  the 
lease  "  in  the  same  condition  as  they  were  at  the  execution  of  this  lease, 
reasonable  use  and  wear  thereof  as  a  public  school  and  damages  by  the 
elements  excepted."  The  lessees  changed  the  dwelling-house  into  school 
rooms,  removing  partitions,  etc.  This  lease  was  followed  by  three  others 
in  similar  form,  each  executed  before  the  termination  of  the  preceding 
one.  After  the  termination  of  the  last  lease  and  the  surrender  of  the 
premises,  this  action  was  brought,  among  other  things,  to  recover  damages 
for  a  breach  of  the  covenants  as  to  condition  on  surrender.  Plaintiff 
proved  that  the  premises  were  in  good  condition  when  leased,  and  that 
when  surrendered  the  walls,  floor  and  glass  in  the  windows  were  broken, 
the  basement  filled  with  refuse  and  the  sidewalk  broken  by  dumping  coal 
thereon,  some  of  the  balusters  of  the  stairs  gone,  etc.  Held,  that  defend- 
ant was  not  bound  to  restore  the  premises  to  their  former  condition  as  a 
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dwelling-house ;  but  that  the  evidence  showed  other  damages,  and  the 
question  as  to  whether  or  not  they  resulted  from  a  reasonable  use  of  the 
premises  for  school  purposes  was  one  of  fact,  and  a  submission  of 
the  same  to  the  Jury  was  proper. 

Also,  held,  that  plaintiff  was  not  required  to  show  the  separate  damage  at 
the  end  of  each  term;  it  was  sufficient  to  prove  a  breach  of  covenant, 
referable  to  one  or  more  or  all  of  the  leases;  also,  that  the  delivery  of 
each  new  lease  was  not  a  waiver,  and  did  not  estop  plaintiff  from  claiming 
a  breach  of  the  covenant  in  the  former  one. 

The  rule  that  where  there  has  been  an  implied  surrender  of  possession  by 
a  tenant,  by  acceptance  of  a  new  lease,  he  loses  all  rights  dependent  upon 
the  continued  existence  and  validity  of  the  surrendered  lease,  applies 
simply  to  such  rights  as  can  exist  only  while  the  lease  continues;  it  does 
not  extinguish  rights  of  action  already  accrued. 

(Argued  October  24,  1887;  decided  December  13,  1887.) 

Appeal  from  order  of  the  General  Term  pf  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
made  May  15,  1885,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee.  (Reported 
below,  13  Daly,  195.) 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

John,  J.  MackUn  for  appellant.  The  plaintiff  had  a  right 
to  recover  damages  in  consequence  of  the  failure  of  the 
defendant  to  return  the  premises  in  condition  fitted  for  dwell- 
ing purposes,  as  he  had  received  them.  (Marvin,  v.  Stone, 
2  Cow.  781 ;  Ripley  v.  Larmouth,  56  Barb.  21 ;  McAdam's 
Land.  &  Ten.  [2d  ed.]  149 ;  Benton  v.  Marvin,  52  N.  Y.' 
570 ;  Boolcstamer  v.  Jayne,  60  id.  146 ;  Remington  v.  Palmer, 
62  id.  31 ;  Sprvngstein  v.  Sampson,  32  id.  703  ;  Reynolds  v. 
C.  Ins.  Co.,  47  id.  597.)  The  exception,  reasonable  use  and 
wear  thereof  as  a  public  school  only  meant  the  natural  and  una- 
voidable decay  or  depreciation  arising  from  accidental  causes 
in  using  the  premises  as  a  school.  (Taylor,  §§  327,  357,  360, 
362,  364,  367;  Lochrvw  v.  Borgan,  58  N.  Y.  635 ;  McAdam 
[2d  ed.],  146,  147,  304,  406 ;  Suydam  v.  Jackson,  54  N.  Y. 
450,  453 ;  Waring  v.  Hutchins,  5  Barb.  666.)  A  liability  for 
the  breach  of  a  contract  cannot  be  released  excepting  by  an 
instrument  under  seal,  or  by  the  acceptance  of  something  in 
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satisfaction  of  the  wrong  done  {McKnight  v.  Dunlap,  5 
N.  Y.  537),  and  the  cancellation  of  the  instrument  itself,  which 
contains  the  covenant,  is  not  a  discharge  of  liability  for  an 
existing  breach.  {Roe  v.  Conway,  74  id.  201,  206 ;  Comyn 
on  Cont.,  47 ;  Crawford  v.  Mittspaugh,  13  Johns.  87 ;  Allaire 
v.  Whitney,  1  Hill,  484.)  The  claim  that  there  was  a  waiver 
or  release  of  liability  is  an  affirmative  defense,  and  the  facts 
npon  which  it  was  based  must  be  specially  pleaded,  otherwise 
it  is  not  available.    {McKyring  v.  BvJly  16  N.  Y.  297.) 

D.  J.  Dean  for  respondent.  The  giving  and  acceptance  of 
a  new  lease  was  in  each  case  a  surrender  of  the  lease  previously 
in  force.  {Livingston  v.  Potts,  16  Johns.  78;  Springsteinv. 
Schermerhom,  12  id.  357 ;  Loughran  v.  Ross,  45  )$.  Y.  792 ; 
Coe  v.  Hobby,  72  id.  145.)  There  having  been  a  surrender  of 
each  of  the  leases,  excepting  the  last,  the  landlord  let  tho 
premises  and  the  tenant  occupied  them  under  a  new  tenancy 
in  each  successive  instance,  and  the  rights  which  existed  under 
the  former  tenancy  not  being  expressly  retained  in  the  new 
lease,  must  be  deemed  to  have  been  abandoned.  (  Watriss  v. 
First  Nat.  Bk,  124  Mass.  571 ;  26  Am.  K.  694 ;  Harris  v. 
Hiscoch,  91  K  Y.  340;  Ties  v.  Zinsser,  76  id.  549.)  The 
plaintiff  must  be  deemed,  from  all  the  circumstances  of  the 
lease,  to  have  waived  the  alleged  violation  of  the  covenants 
contained  in  the  first  three  leases,  and  is  estopped  from 
claiming  any  damage  by  reason  thereof.  (Townsend  v. 
Scholey,  42  N.  Y.  20 ;  De  Herques  v.  Marti,  85  id.  609 ; 
Conger  v.  Duryee,  90  id.  594 ;  Murray  v.  Harway,  56  id. 
337;  Camp  v.  Pulver,  5  Barb.,  91;  Ireland  v.  Nichols, 
46  K  Y.  413 ;  2  Sweeny,  289 ;  Collins  v.  Hasbrouk,  56 
N.  Y.  157.)  To  allow  the  plaintiflE  to  claim  damages  because 
the  building  restored  to  her  in  November,  1881,  was  not  in 
the  same  condition  in  which  it  was  in  1874,  when  by  her  own 
act  she  had  leased  it  in  April,  1881,  stipulating  only  that  it 
should  be  returned  in  the  condition  in  which  it  then  was,  there 
being  no  evidence  «s  to  what  that  condition  was,  would  be  to 
make  a  new  contract  between  the  parties  and  enforce  a 
Sicxelb— Vol.  LXTI.       65 
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covenant  that  neither  of  them  had  in  mind.  (Witty  v. 
Matthews,  52  N.  T.  512 ;  Dunn  v.  Sayles,  5  Q.  B.  685 ; 
Aspdin  v.  Austin,  id.  671  ;  Standen  v.  Christmas,  10  id.  135  ; 
Churchward  v.  Ford,  2H&K  446.) 

Finch,  J.  This  action  was  brought  by  a  landlord  against 
a  tenant  upon  covenants  contained  in  leases.  The  plaintiff 
rented  the  premises  to  the  defendant  to  be  used  for  the 
purposes  of  a  public  school.  Alterations  in  the  interior  to 
accommodate  that  use  were  permitted  by  the  lessor  to  be 
made  by  the  lessee,  and  were  alike  contemplated  by  each  when 
the  contract  was  made.  A  printed  form  of  lease  was  used  to 
contain  and  express  the  agreement  from  which  the  clause  for- 
bidding alterations  was  stricken  out  before  execution.  There 
was  also  an  express  covenant  that  the  lessee  should  make  all 
requisite  alterations,  and  a  further  covenant  on  its  part  to  sur- 
render the  premises  at  the  expiration  of  the  lease  "  in  the  same 
condition  as  they  were  at  the  execution  of  this  lease,  reason- 
Able  use  and  wear  thereof  as  a  public  school  and  damages  by 
the  elements  excepted."  The  lessee  entered  and  changed  the 
dwelling-house  into  school  rooms,  removing  partitions  and 
making  alterations  necessary  for  the  new  use.  This  lease  was 
followed  by  three  others  in  similar  form,  each  executed  before 
the  termination  of  its  predecessor,  and  the  last  one  ending  the 
term  on  November  1,  1881.  The  complaint  set  out  the  lease 
And  continued  occupation  and  alleged  a  breach  of  the  covenant 
for  restoration,  averring  that  "  the  premises  were  left  in  a  con- 
dition utterly  unsuitable  for  a  dwelling-house  "  and  "  uninhab- 
itable for  any  purpose,"  and  that  water  taxes  to  the  amount 
of  about  $96  had  been  left  unpaid,  and  settled  by  the 
lessor.  The  answer  took  issue  upon  these  allegations,  but 
was  followed  by  an  offer  of  judgment  for  $125  and  costs 
to  that  date.  The  offer  was  not  accepted  and  the  action  went 
to  trial.  The  plaintiff  gave  no  proof  of  the  condition  of  the 
premises  at  the  date  of  the  letting  beyond  the  fact  that  they 
were  then  in  the  form  of  a  dwelling-house,  the  rooms  in  which 
had  been  previously  let  to  several  occupants,  and  the  general 
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statement  of  one  witness  that  the  premises  at  that  time  were 
"  in  excellent  condition,"  and  the  pavement  in  front  of  the 
premises  was  "  in  good  condition."  This  witness,  at  the  date 
of  the  lease,  was  a  child  about  eleven  years  old,  living  in  the 
adjoining  house,  but  saying  she  "used  to  go  through  the 
premises  in  question,"  "  playing  with  the  other  children  there." 
This  evidence,  although  very  weak  in  itself,  was,  in  no  respect, 
controverted,  and  sufficiently  established  that  the  premises 
were  in  good  condition  when  leased.  The  plaintiff  then 
proved  the  condition  of  the  building  after  it  was  surrendered 
by  the  defendant.  The  witness  said  "  the  walls  were  broken, 
the  floor  was  broken,  the  basement  was  used  for  refuse."  She 
added  that  the  sidewalk  was  broken  by  the  dumping  of  coal 
upon  it.  The  plaintiff  further  proved  the  payment  by  her  of 
Croton  water  rents  amounting,  with  interest,  to  $103,  and 
repairs  of  the  sidewalk  to  the  amount  of  $40,  and  then  called 
two  witnesses,  a  carpenter  and  mason,  who  testified  to  the  con- 
dition of  the  premises  when  finally  surrendered.  They  said 
the  first  floor  had  sagged  from  the  removal  of  partitions  and 
was  almost  worn  through ;  that  the  shutters  were  in  bad  condi- 
tion ;  that  the  glass  in  the  windows  was  in  many  cases  broken ; 
that  the  mantel  pieces  were  in  bad  order ;  that  the  walls  and 
ceiling  had  been  boarded  over,  the  nailing  going  through  the 
plastering ;  that  the  balusters  of  the  stairs  were  loose  and  some 
missing ;  and  that  the  cellar  was  full  of  rubbish. 

At  the  close  of  the  plaintiff's  case  the  defendant  consented 
that  judgment  might  be  given  for  the  water  rent  and  interest, 
but  as  to  the  remaining  causes  of  action  moved  for  a  dismissal 
of  the  complaint  upon  three  grounds,  which  motion  was  denied. 
These  grounds  were  as  follows :  First,  that  no  violation  of  the 
covenant  had  been  shown  since  the  lease  contemplated  altera- 
tions in  the  premises,  and  that  they  were  to  be  used  as  a  school. 
This  ground  was  not  sufficient  to  justify  a  dismissal  of  the  com- 
plaint. Granting  that  the  defendant  was  not  bound  to  restore  the 
premises  to  their  former  condition  as  a  dwelling-house,  which 
under  the  terms  of  the  leases,  we  deem  a  correct  proposition, 
it  is  still  true  that  damages  to  the  premises  were  proved  which 
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were  not  the  effect  or  result  of  the  alterations.  Whether  these 
injuries  did  or  did  not  flow  from  a  reasonable  use  of  the  pre- 
mises for  school  purposes,  was  a  question  of  fact,  and  proper 
to  submit  to  the  jury.  They  might  easily  think  that  broken 
window  panes,  battered  doors,  missing  balusters,  filthy  walls, 
and  a  cellar  filled  with  refuse,  did  not  result  from  6uch  reason- 
able use,  and  60  was  not  excused  by  the  terms  of  the  lease. 

The  second  ground  of  nonsuit  is  one  which  the  General 
Term  sustained  in  their  reversal  of  the  verdict  It  was  that 
no  violation  of  the  covenant  in  the  last  lease  had  been  shown, 
and  there  was  a  waiver  of  such  violation  of  the  covenants  in 
the  prior  leases.  The  fourth  and  last  lease  was  dated  April 
16, 1881,  and  its  covenant  of  restoration  was  to  the  condition 
of  that  date  and  such  condition  was  wholly  unproved.  But 
the  complaint  relates  to  a  continuous  possession  under  all  the 
leases,  and  while  the  plaintiff  did  not  show  the  separate  damage 
at  the  close  of  each  term,  and  so  prove  four  distinct  causes  of 
action,  she  did  prove  a  breach  of  covenant  referable  to  some 
one  or  more,  or  all  of  the  leases,  and  it  is  quite  immaterial 
which  since  the  covenant  existed  and  was  the  same  in  each. 
The  alleged  acts  of  waiver  may  be  considered  in  connection 
with  the  second  and  third  grounds  of  the  defendant's  motion, 
which  were  in  substance,  that  each  new  lease  was  a  surrender 
accepted  of  the  prior  one,  and  she  is  estopped  from  asserting 
a  violation  of  the  covenants  in  the  leases  ended  by  such 
accepted  surrender. 

It  is,  perhaps,  true  that  each  new  lease  involved  a  surrender 
to  the  landlord  of  the  lessee's  possession  under  the  prior  one, 
though  they  all  ran  to  their  termination,  and  there  was  no 
surrender  of  the  leases  themselves.  (Livingston  v.  Potts>  16 
Johns.  28 ;  Springstein  v.  Schermerhorn,  12  id.  357.)  But 
such  surrender,  instead  of  being  actual,  was  implied  from  the 
presumed  intention  of  the  parties,  and  devised  to  give  con- 
sistency to  the  new  lease.  I  think  it  never  should  be  made  to 
work  an  injustice  to  the  contracting  parties  in  hostility  to 
their  real  agreement.  It  is  also  true  that,  where  there  has 
•been  such    implied   surrender,  the    tenant  loses  all  rights 
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dependent  upon  the  continued  existence  and  validity  of  the 
surrendered  lease.  (Loughran  v.  Boss,  45  N.  Y.  792.)  But 
that  is  because  the  right  lost  or  extinguished  could  not  survive 
the  destruction  of  the  lease  and  the  ending  of  its  term,  and 
could  exist  only  while  the  lease  continued.  Taking  the  new 
lease  and  ending  the  old  one  destroyed  the  right  to  remove 
buildings  or  the  right  to  estover  dependent  wholly  upon  the 
ended  lease.  And  I  cannot  discover  that  the  doctrine  ever 
went  further  and  sufficiently  to  include  the  present  case. 
Certainly  a  surrender  of  the  lease  during  the  term,  and  its 
acceptance  by  the  landlord,  does  not  extinguish  rights  of  action 
already  accrued.  We  have  held  that  as  to  rent  in  arrears 
and  overdue.  (Sperry  v.  Miller,  16  N.  Y.  407.)  And  where, 
at  the  close  of  a  term,  there  is  surrender  of  possession  by  a 
tenant  in  such  condition  as  to  violate  a  covenant  in  the  lease, 
and  an  acceptance  of  possession  by  the  landlord,  the  two 
things  occurring  eo  instanti,  I  am  not  ready  to  admit  that 
the  right  of  action  for  a  breach  dies  at  the  moment  of  its 
birth.  It  is  true  that  the  landlord  accepting  the  possession 
with  knowledge  of  the  facts  or  full  opportunity  to  know,  and 
without  protest  or  claim  of  injury  or  of  violated  covenants, 
may  be  deemed  to  have  admitted  performance  of  the  covenant 
and  waived  any  right  of  action  for  its  breach ;  but  the  mere 
acceptance  of  possession  in  and  of  itself  dissevered  from  the 
surrounding  circumstances  which  characterize  and  qualify  it, 
I  think,  should  not  produce  that  result.  At  least,  it  should 
not  flow  from  a  mere  technical  or  implied  surrender,  where 
there  is,  of  course,  neither  opportunity  of  knowledge  nor 
occasion  for  protest,  and  where,  as  here,  consecutive  leases 
operate  in  effect  as  renewals  and  produce  in  substantial  result 
one  unbroken  and  continuous  term.  We  are  of  opinion  that 
the  question  of  breach  in  the  condition  of  the  premises  should 
relate  to  the  final  and  actual  surrender,  and  not  be  controlled 
by  the  legal  and  technical  surrenders  occurring  along  the  line. 
The  verdict  of  the  jury  when  compared  with  the  evidence 
indicates  that  they  awarded  nothing  for  the  defendant's  failure 
to  restore  the  premises  to  the  condition  of  a  dwelling-house 
and  the  charge  of  the  courts  eems  to  have  assumed  that  such 


518  White  v.  Kuntz  et  aL  [Dec., 

Statement  ot  case. 

would  be  their  action.  But  if  the  fact  were  otherwise  the 
result  would  not  be  changed,  for  the  defendant  raised  no 
objection  to  the  evidence  and  took  no  exception  to  the  charge 
of  the  court,  and  made  no  request  that  the  jury  should  confine 
their  verdict  to  damages  outside  of  the  alterations.  The 
plaintiff  did  request  a  charge  that  injuries  resulting  from 
failure  to  restore  the  premises  to  the  condition  of  a  dwelling- 
house  should  be  awarded,  which  the  court  declined  by  saying 
that  the  whole  covenant  had  been  read  to  the  jury.  Neither 
side  took  any  exception.  Since  there  was  evidence  proper  to 
go  to  the  jury  and  a  question  for  them  to*  decide,  and  no 
exception  was  taken  to  the  manner  of  the  submission  the  ver- 
dict must  stand.  If  they  were  left  to  determine  a  question  of 
law  as  well  as  one  of  fact,  it  is  a  sufficient  answer  that  both 
sides  acquiesced  by  making  no  objection. 

The  judgment  of  the  General  Term  should  be  reversed,  and 
that  of  the  trial  court  affirmed  with  costs. 

All  concur. 

Judgment  reversed. 


|iop  eof J         Matthew  "White,  Appellant,  v.  Michael  Kuntz  et  aL, 
jg  fifl  Respondents. 

A  creditor  who,  in  executing  a  composition  agreement,  has  been  guilty  of 
fraud  in  respect  to  the  other  compounding  creditors,  by  secretly  stipu- 
lating for  a  preference  to  himself,  may  not  avoid  the  agreement,  because 
of  a  similar  fraud  practiced  upon  him. 

The  composition  agreement  is  only  void  as  to  the  innocent  creditors  execut 
ing  it. 

It  seems  an  innocent  creditor,  upon  repudiating  the  composition  agreement, 
is  restored  to  the  right  to  enforce  his  original  claim. 

Any  contract  or  promise,  whereby  one  of  the  compounding  creditors 
secretly  secures  to  himself  an  advantage  over  the  others,  and  any  security 
given  upon  any  such  contract  or  promise,  is  void. 

It  seems  that  any  security  taken  by  one  of  the  compounding  creditors,  even 
for  the  sum  payable  to  him  under  the  composition  agreement,  aside  from 
that  which  is  common  to  all,  if  unknown  at  the  time  to  the  other 
creditors,  is  inoperative  and  void. 
(Argued  November  28, 1887,  decided  December  13, 1887.) 
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Appeal  from  order  of  the  General  Term  of  the  Cour  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
made  June  25,  1885,  which  affirmed  an  interlocutory  judg- 
ment sustaining  a  demurrer  to  plaintiffs  complaint.  (Reported 
below,  13  Daly,  286.) 

This  action  was  brought  against  the  defendants,  Joseph 
Kuntz,  Louis  F.  Kuntz  and  Michael  Kuntz,  about  the  1st  day 
ot  January,  1882,  and  an  amended  complaint  therein  was 
served  in  the  latter  part  of  March,  1884.  The  complaint 
alleges  that  at  the  commencement  of  the  action  and  for  live 
years  pnor  thereto  the  plaintiff  was  a  malster ;  that  Joseph 
and  Louis  F.  Kuntz  were  brewers  in  the  city  of  New  York  ; 
that  prior  to  the  3d  day  of  January,  1881,  the  plaintiff  sold 
and  delivered  to  J.  &  L.  F.  Kuntz  a  large  quantity  of  malt  for 
which  they  gave  him  two  promissory  notes,  one  dated 
December  7>  1880,  for  $5,446.84,  and  the  other  dated  January 
3,  1881,  for  $12,714.80,  each  payable  four  months  aftei  date; 
that  the  notes  were  not  paid  at  maturity ,  that  in  April,  1881, 
J.  &  L.  F  Kuntz  failed  and  made  an  assignment  for  the  benefit 
of  their  creditors  to  their  father,  Michael  Kuntz ;  that  afterward 
certain  of  their  creditors  executed  a  Composition  agreement 
whereby  they  agreed  with  them  and  with  each  other,  to  accept 
from  them  in  full  satisfaction  in  discharge  of  all  their  demands 
thirty-three  and  one-third  cents  for  each  dollar  due  them,  to  be 
paid  in  notes  of  J.  &  L.  F.  Kuntz  payable  in  four  equal 
installments,  m  two,  three,  four  and  five  years  from  May  2, 1 88 1 , 
to  the  order  of  Michael  Kuntz,  and  to  be  by  him  indorsed,  the 
delivery  of  which  was  to  operate  as  a  complete  release  and 
discharge  of  all  the  demands  of  the  creditors  signing  the 
agreement ;  that  m  pursuance  of  the  composition  agreement 
four  notes  as  therein  stipulated  were  executed  and  delivered  to 
the  plaintiff,  each  for  $1,513.47  and  indorsed  by  Michael 
Kuntz ;  that  prior  to  the  signing  of  the  composition  agreement 
on  the  28th  day  of  April,  1881,  and  as  a  consideration  to  the 
plaintiff  for  signing  the  same,  Michael  Kuntz  signed,  sealed 
and  delivered  to  the  plaintiff  another  agreement  by  which  he 
was  to  purchase  from  the  plaintiff  the  four  composition  notes, 
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and  to  pay  him  therefor  the  sum  of  $10,000,  as  follows :  The 
sum  of  $2,500,  on  the  1st  days  of  June,  September  and 
December,  1881,  and  the  sum  of  $2,500  on  the  1st  day  of 
March,  1882;  that  on  or  about  the  19th  day  of  July,  1881, 
the  plaintiff  tendered  the  composition  notes  to  Michael  Kuntz 
and  demanded  the  payment  of  the  first  installment  of  $2,500, 
under  his  agreement  payable  on  the  1st  day  of  June,  1881 ;  that 
payment  was  refused  and  that  Michael  Kuntz  refused  to  per- 
form his  agreement  of  April  28, 1887,  alleging  that  the  same 
was  null  and  void.     The  balance  of  the  complaint  is  as  follows : 

"  Fourth.  The  said  plaintiff  further  alleges  on  information 
and  belief  that  several  signers  of  the  so-called  composition 
agreement,  dated  April  19,  1881,  a  copy  of  which  is  hereto 
annexed,  were  induced  to  sign  and  did  sign  the  said  agree- 
ment under  an  agreement  and  promise  on  the  part  of  the  said 
Michael  Kuntz  to  pay  them  a  larger  percentage  than  one-third 
of  their  said  debts,  and  for  and  in  consideration  of  other  induce- 
ments and  advantages  than  were  expressed  in  the  said  agree- 
ment, and  that  the  said  Joseph  and  Louis  F,  Kuntz  were 
cognizant  and  had  full  knowledge  and  information  thereof, 
and  that  the  said  defendants  conspired  together  to  procure  the 
plaintiff's  signature,  and  that  of  the  others  to  the  said  agree- 
ment, fraudulently  and  by  agreeing  and  stipulating  to  pay 
certain  parties  thereto  a  higher  and  larger  percentage  than  was 
provided  in  and  by  the  said  agreement,  and  that  such  agree- 
ments, stipulations  and  contracts  were  fraudulently  concealed 
from  the  said  plaintiff,  and  that  thereby  the  signature  of  the 
said  plaintiff  was  fraudulently  procured  to  be  signed  thereto, 
and  that  the  said  so-called  agreement  of  composition  is  null 
and  void  and  of  no  binding  force  upon  the  said  plaintiff,  and 
the  same  should  be  decreed  to  be  null  and  void,  and  delivered 
up  for  cancellation,  for  the  above  and  other  reasons. 

"  That  such  agreements  for  larger  payments  were,  as  depo- 
nent is  informed  and  verily  believes  to  be  true,  made  with  the 
following  and  other  signers  to  the  said  composition  agreement, 
viz.:  Evan  and  P.  E.  Thomas,  Messrs.  Rosenheim  &  Co., 
Thomas  B.  Tweddle  and  others. 
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u  Fifth.  The  said  plaintiff  further  said  that  he  now  brings 
into  court  and  will  produce  on  the  trial  of  this  action  or  other- 
wise, and  he  now  offers  for  cancellation  and  will  produce  on 
the  trial  of  this  action  or  otherwise  for  cancellation,  the  said 
four  composition  notes  above  set  forth,  upon  which  no  pay- 
ment has  been  made  to  the  said  plaintiff. 

"  And  the  said  plaintiff  further  saith  that  he  now  brings  into 
court,  and  will  produce  on  the  trial  of  this  action  or  otherwise, 
and  he  now  offers  for  cancellation  and  will  produce  on  the 
trial  or  otherwise  for  cancellation  the  said  covenant  and  agree- 
ment of  Michael  Kuntz,  dated  April  28, 1881,  above  set  forth, 
and  a  copy  of  which  is  hereto  annexed. 

"  The  said  plaintiff  further  alleges  that  he  is  without  an 
adequate  remedy  at  law  in  the  premises ;  wherefore,  the  said 
plaintiff  invokes  the  aid  of  this  court  in  establishing  and 
settling  his  rights  in  the  premises  under  the  fact  above  set 
forth  and  under  the  6aid  several  agreements,  and  he  asks  the 
decree  and  judgment  of  this  court : 

"Fibst.  That  this  court  should  set  aside  and  vacate  the 
said  so-called  composition  agreement  by  the  creditors  of 
J.  &  L.  F.  Kuntz,  dated  April  19,  1881,  a  copy  of  which  is 
hereto  annexed,  as  fraudulent  and  void,  and  that  the  same 
should  be  decreed  to  be  delivered  up  for  cancellation. 

"  Second.  That  this  court  should  decide  upon  the  status  and 
condition  of  the  said  four  notes  given  under  the  composition 
agreement  to  the  said  plaintiff,  and  should  order  the  same  to 
be  delivered  up,  for  cancellation,  as  being  illegal  and  void. 

u  Third.  That  the  court  should  decide  upon  the  status  and 
condition  of  the  said  Michael  Kuntz'  covenant  and  agreement 
given  to  the  said  plaintiff,  and  should  order  and  decree  that 
the  same  should  be  delivered  up,  for  cancellation,  as  being 
illegal  and  void. 

'  Fourth.  That  judgment  should  be  rendered  against  the 
said  Joseph  and  Louis  F.  Kuntz,  and  the  representatives  of 
the  said  Louis,  for  the  said  two  original  notes  above  set  forth, 
for  the  sum  of  five  thousand  four  hundred  and  forty-six  dollars 
and  eighty-four  cents  ($5,446.84),  with  interest  thereon  from 
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the  10th  day  of  April,  1881,  and  for  the  sum  of  twelve 
thousand  seven  hundred  and  fourteen  dollars  and  eighty  cents 
($12,714.80),  with  interest  thereon  from  the  6th  day  of  May, 
1881,  with  the  costs  of  this  action. 

"Fifth.  That  any  other  relief,  judgment  or  decree  should 
be  rendered  herein,  which  the  court  may  deem  consistent  with 
equity  and  good  conscience,  and  to  which  the  plaintiff  may  be' 
entitled  on  the  facts  of  this  case,  with  costs." 

To  this  complaint  the  defendants  demurred  on  the  ground, 
among  others,  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  sustained  and  judgment 
given  thereon  in  favor  of  the  defendants. 

William  Barnes  for  appellant.  It  was  necessary,  before 
bringing  this  action,  for  the  plaintiff  to  cancel  the  Michael 
Kuntz  agreement  and  the  composition  notes.  {Nichols  v. 
Michaels,  23  K  Y.  264,  273 ;  AUerton  v.  AUerton,  50  id. 
670 ;  King  v.  Fitch,  2  Abb.  Ct.  App.  Dec.  508 ;  Gould  v. 
Cay.  Co.  B%  86  K  Y.  75,  80;  Am.W.  Co.  v.  Brasher, 
U.  S.  Ct.  Court,  Cal. ;  Daily  Reg.,  1882,  p.  1028 ;  14  Rep'r,  609 ; 
Pierce  v.  Wood,  3  Fost.  519.)  The  defendants,  J.  &  L.  F. 
Kuntz,  the  sons,  and  Michael  Kuntz,  the  father  and  general 
assignee  of  the  firm  having  committed  a  double  fraud  in  making 
the  agreement  with  the  plaintiff  to  pay  him  a  larger  sum  than 
that  stated  in  the  composition  deed,  and  in  making  agreements 
for  the  payment  of  larger  percentages  with  divers  other  cred- 
itors, which  were  fraudulent  as  against  the  said  plaintiff  and 
other  creditors,  cannot  now  be  permitted  to  assert  the  validity 
of  the  composition  by  which  the  plaintiff's  original  debt  was  in 
form  released,  and  Michael  Kuntz  discharged  from  liability  as 
general  assignee  for  the  benefit  of  creditors.  {MaJlalien  v. 
Hodgson,  Ad.  &  El.,  K  R.  16  Q.  B.  709,  712;  Wilson  v. 
Ray,  10  Ad.  &  El.  82 ;  P.  <&  W.  P.  P.  Co.  v.  Newark,  13 
How.  307,  313 ;  2  Smith's  L.  Cases,  818 ;  Mariner  v.  M.  & 
St.  P.  P.  P.  Co.,  26  Wis.  87.)  Under  the  circumstances 
stated  in  the  amended  complaint  and  admitted  of  record  by 
the  demurrer,  the  contracts  being  executory,  it  is  proper  that 
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the  court  should  order  the  written  instruments  tainted  by 
fraud  to  be  surrendered  and  canceled,  and  should  grant,  if 
necessary,   any  other    ancillary  remedies   in  the  premises. 
(3  Pomeroy's  Eq.  457,  458;  2  Bacon's  Abr.  [London  ed., 
1798]  298,  321;  Pollock,  519;  1  Story  on  Cont.  [4th  ed.]  594, 
§492 ;  id.  595 ;  2  Story's  Eq.  Jur.  6,  §  694 ;  Taylor  y.  Bow- 
ers, 16  Eng.  R,  Moak's  Notes*  352,  356,  357;   Woodworth  v. 
Bennett,  43  N.  Y.  273;  Welles  v.  Totes,  44  id.  525;  Dan 
f orth's  Dig.  486 ;  AUerton  v.  AUerton,  50  N.  Y.  670 ;  Gould 
v.  Cay.  Co.  B*k,  99  id.  333.)    Assuming  that  neither  party 
can  legally  enforce  the  Michael  Kuntz  agreement  or  the  com- 
position deed  which  was  executed  pari  passu  with  it,  and  as  a 
part  of  the  same  transaction,  then  it  necessarily  follows  that 
the  court  should  decree  the  cancellation  of  these  papers  and 
give  judgment  tor  the  plaintiff  upon  fhe  original  notes  of  the 
defendants,  J.  &  L.  F.  Kuntz.  (Pollock's  Prin.  Cont.  [Am.  ed.] 
248;   Howden  v.  Haigh,  11  Ad.  &  EL  1039;   Biggins  v. 
Pitt,  4  Exch.  R  324,  325 ;  Knight  v.  Stmt,  5  Bing.  434; 
Beck  v.  Cole,  4  Sandf .  79,  83 ;  Bell  v.  Zeggett,  7  N.  Y.  179 ; 
Story  on  Cont.,  §  620;  Partridge  v.  Masser,  14  Gray,  180, 
182;  Hefter  v.  Cahn,  73  111.  297,  301 ;  Pierce  v.  Wood,  3 
Fost.  [N.  H.J  519 ;  86  N.  Y.  81 ;  Eahn  v.  GumberU,  9  Ind. 
430,  432  ;  Levmg  v.  Gale,  28  id.  487 ;   St.  John  v.  Benedict, 
6  Johns.  Ch.  117 ;    Spurgeon  v.  MoEhain^  6  Ohio,  444 ; 
NeUisy.  Clark,  20  Wend.  28 ;  Hoover  v.  Pierce,  27  Miss.  13 ; 
Wooster  v.  Eaton,  11  Mass.  368  ;  Taylor  v.  Bowers,  16  Eng. 
R[Moak]  351-353,  356,  357;   Montefiori  v.  Same,  1  W. 
Black.  364 ;   Sweet  v.   Tinslar,  52  Barb.  271 ;  Gtlmour  v. 
Thompson,  49  How.  Pr.  198;  Jones  v.  Seward  Co.,  10  Neb. 
158,  Maher  v.  H.  Ins.  Co.,  67  N.  Y.  292 ;  WUlink  v.  Vanr 
derveer,  1  Barb.   607 ;    Gardner  v.  Beartt,  3  Denio,  226 ; 
llendrix  v.  People,  9  Brad.  45  ;   People  v.  Taylor,  4  Park. 
Cnm  R  161 ;  Mech.  B'k  v.  O.  L.  Ins.  Co.,  1  Disn.  [O.]  472.) 

A  BlumensUd  for  respondents.  No  action  can  be  mam 
tained  upon  the  secret  agreement  of  Michael  Kuntz  to  pay 
$10,000  for  notes  aggregating  $6,053.88,  for  that  agreement 
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was  a  fraud  on  the  other  creditors  in  that  it  provided  for  an 
extra,  over  and  above  the  terms  of  the  composition.  {Gibrwur 
v.  Thompson,  49  How.  198-202;  Breck  v.  Cole,  4Sandf.  79; 
Pvnneo  v.  Higgina,  12  Abb.  334;  Ahensen  v.  Darby,  6 
H.  &  N.  778;  Leicester  v.  Rose,  4  East,  372;  Knight  v. 
Hunt,  5  Bing.  432 ;  Howden  v.  Haigh,  11  Ad.  &  El.  1033; 
Smith  v.  Cuff,  6  Manle  &  S.  160 ;  Imorence  v.  Clark,  36 
N.  Y.  128 ;  Van  Bohkden  v.  Taylor,  62  i<L  105 ;  Hagamm 
v.  -8^77*,  41  Super.  Ct.  423 ;  Williams  v.  Schreiber,  14  Hun, 
38 ;  Almon  v.  Hamilton,  100  N.  Y.  532 ;  Carroll  v.  SAie&fe, 
4  E.  D.  S..466;  Beach  v.  OUendorf,  1  Hill,  41;  TWwemJ 
v.  Newell,  22  How.  Pr.  11.) 


Eael,  J.     It  is  a  general  rule  of  law  that  the  acceptance 
of  a  lesser  sum,  or  an  agreement  to  accept  it,  does  not  bar  a  j 

demand  for  a  greater  sum.  There  is  an  exception  to  this 
general  rule,  however,  in  the  case  of  a  composition  by  a  j 

debtor  with  his  creditors,  in  which  they  agree  to  accept  less 
than  their  entire  demands.  Such  an  agreement,  if  entered 
into  by  a  debtor  with  a  number  of  his  creditors,  each  acting 
on  ihe  faith  of  the  engagement  of  the  others,  will  be  binding 
upon  them,  for  each  in  that  case  has  the  undertaking  of  the 
rest  as  a  consideration  for  his  own  undertaking.     "Where  ! 

creditors  thus  mutually  agree  with  each  other,"  says  Mr.  Jus-  , 

tice  Daly,  in  Williams  v.  Carrington  (1  Hilton,  514,  519),  \ 

"  the  beneficial  consideration  to  each  creditor  is  the  engage- 
ment of  the  rest  to  forbear.  A  fund  is  thereby  secured  for 
the  general  advantage  of  all ;  and  if  any  one  of  the  parties 
were  allowed  afterwards  to  enforce  his  own  claim,  it  would 
operate  to  the  detriment  of  the  other  creditors  who  have 
relied  upon  his  agreement  to  forbear,  and  might  even  deprive  i 

them  of  the  sum  it  was  mutually  agreed  they  should  receive 
by  putting  it  out  of  the  power  of  the  debtor  to  carry  out  the 
composition."     "Every  composition  deed,"  says  Mr.  Justice  j 

Duer,  in  Breck  v.  Cole  (4  Sand.  79,  83)  "  is  in  its  spirit,  if 
not  in  its  terms,  an  agreement  between  the  creditors  them-  ■! 

selves,  as  well  as  between  them  and  the  debtor.    It  is  an  ; 
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agreement  that  each  shall  receive  the  sum  or  the  security 
which  the  deed  stipulates  to  be  paid  and  given,  and  nothing 
more ;  and  that,  upon  this  consideration,  the  debtor  shall  be 
wholly  discharged  from  all  the  debts  then  owing  to  the 
creditors  who  sign  the  deed."  It  is,  therefore,  held  that  every 
agreement  made  by  one  creditor  for  some  advantage  to  him- 
self over  other  creditors  who  unite  with  him  in  a  composition 
of  their  debts,  is  fraudulent  and  void.  So  scrupulous  are 
courts  in  compelling  creditors  to  the  observance  of  good  faith 
toward  one  another  in  cases  of  this  kind,  that  any  security 
taken  for  an  amount  beyond  the  composition  agreed  upon,  or 
even  for  that  sum,  better  than  that  which  is  common  to  all, 
if  unknown  at  the  time  to  the  other  creditors,  is  void  and 
inoperative ;  and  no  contract  to  pay  money  or  do  any  other 
valuable  thing,  and  no  security  given  upon  any  such  promise, 
whereby  a  creditor  obtains  an  advantage  peculiar  to  himself, 
can  be  enforced.    {Russell  v.  Rogers,  10  Wend.  474,  479.) 

Hence  the  agreement  on  the  part  of  Michael  Kuntz  made 
with  the  plaintiff,  without  the  knowledge  and  consent  of  the 
other  creditors,  to  pay  him  $10,000,  for  the  four  notes  amount- 
ing to  about  $6,000,  was  fraudulent  and  void  and  cannot  be 
enforced.  And  the  composition  agreement  as  to  all  the  inno- 
cent parties  thereto  was  absolutely  void,  and  they  were  left 
with  the  right  to  enforce  their  original  claims  as  if  they  had 
never  signed  the  agreement.  If  the  plaintiff,  therefore,  were 
an  innocent  party,  and  guilty  of  no  fraud,  he  could,  first 
repudiating  the  agreement,  have  commenced  an  action  at  law 
upon  his  original  notes,  and  have  recovered  judgment  thereon, 
and  the  composition  agreement  would  have  been  no  defense 
as  to  him.  But  he  is  not  an  innocent  party.  He  was  himself 
guilty  of  the  very  fraud  of  which  he  complains,  and  he  cannot 
therefore  allege  that  he  was  induced  to  enter  into  the  composi- 
tion in  consequence  of  any  fraud  practiced  upon  him.  He 
executed  the  composition  agreement  knowing  that  there  was 
not  to  be  equality  among  the  creditors  and  hence  he  cannot  be 
permitted  to  complain  that  there  was  not  such  equality. 
Having  himself  taken  a  fraudulent  advantage  he  cannot  set  up 
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that  other  creditors  also  took  a  fraudulent  advantage.  Having 
made  the  best  bargain  he  could  for  himself,  he  cannot  complain 
that  other  creditors  did  the  same.  The  only  persons  who  can 
complain  of  these  frauds  are  the  innocent  parties  to  the  agree- 
ment. What  then  are  the  rights  of  the  plaintiff  iii  the  dilemma 
in  which  he  has  been  placed  ?  He  has  not  forfeited  all  claims 
upon  his  debtors,  and  there  is  no  ground  upon  which  he  can  be 
deprived  of  all  remedy  against  them.  He  must  either  have  the 
composition  notes  or  his  original  notes.  If  as  to  him  the  compo- 
sition should  be  held  fraudulent  and  void,  then  he  could  not 
enforce  the  composition  notes,  but  would  inevitably  be  left 
with  his  action  upon  his  original  notes.  Having  by  his  signa- 
ture to  the  composition  induced  other  innocent  creditors  to 
sign  also  in  the  belief  that  all  the  creditors  were  to  be  treated 
alike,  while  in  fact  he  was  to  receive  a  large  advantage  over 
them,  he  perpetrated  one  fraud  upon  them ;  and  if  he  could 
now  avoid  the  composition  agreement  as  to  him,  and  enforce 
his  original  notes  for  their  full  amount,  he  would  perpetrate 
another  fraud  upon  them,  and  take  a  still  further  advantage  of 
them  by  depleting  the  very  fund  out  of  which  alone  perhaps 
the  debtors  would  be  able  to  fulfill  the  composition  on  their 
part.  This  he  should  not  be  permitted  to  do,  and  to  defeat 
such  an  unjust  result  he  should  be  held  to  the  composition  and 
his  remedy  upon  the  composition  notes.  The  courts  would 
not  as  between  the  parties  guilty  of  the  fraud,  if  their  interests 
alone  were  to  be  affected,  enforce  or  relieve  from  the  com- 
position agreement.  But  they  will  see  to  it,  so  far  as  they  can, 
that  the  innocent  parties  are  not  made  the  victims  of  a  double 
fraud,  and  this  they  will  accomplish  by  holding  the  guilty 
parties  to  the  composition  agreement ;  and  so  it  was  held  in 
MaUalien  v.  Hodgson  (16  A.  &  E.  [N.  S.]  690)  a  case  quite 
analogous  to  this.  There,  as  here,  the  plaintiff  before  signing 
a  composition  agreement  stipulated  for  a  secret  advantage  to 
himself,  and  so  and  some  ol  the  other  creditors  unknown  to 
him,  while  it  was  represented  to  hmi  by  the  debtors  that  all  the 
other  creditors  were  to  have  no  more  than  the  composition 
agreed   upon      Earl,  J.,  said:  "Here  the  plaintiff  having 
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received  the  composition  and  the  value  of  the  preference, 
which  was  a  fraud  upon  the  other  creditors,  is  seeking  to  gain 
a  further  exclusive  advantage  to  himself,  also  in  fraud  of  them, 
by  suing  for  the  balance  of  his  original  debt  after  allowing  for 
the  composition  and  the  value  of  the  preference,  and  claims 
to  avoid  his  release  on  the  ground  that  he  was  induced  by  the 
defendants  to  believe  that  he  alone  was  fraudulently  preferred, 
whereas  some  other  creditors  had  also  obtained  some  unjust 
advantage.  But  a  deed  is  not  to  be  avoided  on  the  ground  of  a 
fraudulent  misrepresentation,  unless  the  matter  misrepresented 
was  a  material  inducement  to  the  execution  of  the  deed."  Cole- 
bidge,  J.,  said :  "  As  the  plaintiff  was  himself,  in  the  transaction 
of  the  composition  and  release,  guilty  of  fraud  in  respect  to  the 
other  compounding  creditors,  by  stipulating  for  a  preference  to 
himself,  he  is  not  at  liberty  to  insist  on  the  fraud  at  the  same 
time  practiced  on  himself ;  nor  indeed  to  say  that  it  is  any 
fraud  which  induced  him  to  enter  into  the  composition. 
*  *  *  The  plaintiff  in  this  case  has  entered  into  an  arrange- 
ment for  the  compounding  of  his  claim  on  the  defendants 
which  is  fraudulent  as  regards  the  other  creditors.  He  has 
received  the  composition  notes  and  has  executed  a  release , 
but  he  now  resorts  to  his  original  demand,  and  is  thereupon 
met  by  a  plea  of  the  release.  Prima  facie  the  release  is  an 
answer  to  the  action,  because  to  allow  the  plaintiff  now  to 
recover  for  his  whole  original  demand  would  be  a  fraud  on 
the  other  creditors  who  have  come  into  the  composition  on  the 
faith  of  the  plaintiffs  being  a  party  to  it."  As  to  the  secret 
advantage  given  to  some  of  the  other  creditors  to  induce  them 
to  sign  the  composition,  the  learned  judge  further  said :  •'  The 
plaintiff  has  stipulated  and  obtained  a  preference  for  himself 
which  for  the  reason  I  have  Btated,  will  not  vitiate  the  release 
as  against  himself,  and  it  appears  to  me  that  the  having  given 
a  preference  to  others  was  also  no  fraud  upon  the  plaintiff. 
A  mere  misrepresentation  by  the  defendants  of  a  fact  not 
material  to  the  plaintiff  would  not  sustain  the  issue,  and  the 
only  way  in  which  the  misrepresentation  could  be  material  to 
the  plaintiff,  would  be  inasmuch  as  the  defendants  might  be 
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rendered  the  less  able  to  carry  into  execution  the  fraudulent 
preference  to  himself  by  having  bound  themselves  to  act 
similarly  by  others.  But  he  had  no  right  to  have  that  prefer- 
ence carried  into  execution,  and,  therefore,  is  not  in  law  preju- 
diced by  a  failure  in  regard  to  it.  The  whole  consideration 
for  his  release  is  the  fraudulent  preference  promised  to  himself, 
and  the  withholding  any  such  preference  from  other  creditors. 
He  cannot  allege  the  former  as  a  fraud  on  himself  to  vitiate 
the  release,  for  he  is  particeps  frauds  and  the  latter  is  so 
entirely  mixed  up  with  it,  deriving  all  its  materiality  from  it, 
that  the  same  disability  seems  to  exist  as  to  it." 

The  plaintiff  is,  therefore,  in  a  position  where  he  is  not 
permitted  to  allege  that  the  composition  agreement  is  invalid, 
and  he  cannot,  therefore,  enforce  his  original  notes.  His  cnly 
remedy  against  the  defendants  is  upon  the  composition  notes. 

Hence  it  is  quite  clear  that  this  complaint  does  not  state  a 
cause  of  action  against  the  defendants  or  any  of  them.  The 
plaintiff  upon  familiar  principles  could  not  come  into  court 
and  ask  to  have  the  agreement  of  Michael  Kuntz  dated  the 
28th  day  of  April,  1881,  cancelled.  That  agreement  was  fraud 
ulent  and  void,  and  the  parties  thereto  were  m  part  delicto, 
and  the  courts  would  not  aid  either  of  them  to  enforce  or 
cancel  it  Besides  that  agreement  does  not  bind  him  to  any 
thing  and  if  he  desires  to  be  rid  of  it  he  can  tear  it  up,  and  he 
does  not  need  the  aid  of  any  court.  For  reasons  already  stated 
the  court  would  not  vacate  the  composition  agreement  as  that 
is  binding  upon  the  plaintiff.  The  court  would  not  cancel  the 
composition  notes  and  authorize  the  plaintiff  to  surrender 
them  to  the  defendants  because  they  are  valid.  The  court 
could  not  for  reasons  already  stated  give  the  plaintiff  judgment 
upon  the  original  notes  because  they  are  released  and  discharged 
by  the  composition  agreement  The  court  could  not  under 
this  complaint,  as  it  now  stands,  render  judgment  upon  the 
composition  notes  because,  besides  other  obstacles,  at  the 
commencement  of  this  action  neither  one  of  them  was  due. 

The  judgment  should  bo  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Herman  Fuohs,  Respondent,  v.  Theodore  E.  Koebothu 
Appellant. 

Upon  breach  by  an  employer  of  a  contract  of  employment,  by  a  discharge 
of  the  employe  before  the  expiration  of  his  term  of  service,  the  latter  is 
only  bound  to  use  reasonable  diligence  to  procure  other  employment  of 
the  same  kind  in  order  to  relieve  the  employer  as  much  as  possible  from 
loss  consequent  upon  the  breach;  he  is  not  bound  to  look  for  or  accept 
occupation  of  another  kind. 

(Argued  November  28, 1887;  decided  December  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
April  15,  1885,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict.     (Reported  below,  20  J.  &  S.  77.) 

This  action  was  brought  to  recover  damages  for  a  breach  of 
a  contract  of  employment. 

On  the  9th  of  February,  1884,  the  defendant  engaged  the 
plaintiff  "  for  his  business  bj  essential  oils  and  essences  for  one 
year,"  from  the  6th  of  February,  1884,  for  the  yearly  wages 
of  $1,800,  in  weekly  payments  of  $37.50.  The  plaintiff 
served  under  that  agreement  until  July  6,  1884,  when  the 
defendant  closed  up  his  business,  and  for  that  reason  dis- 
charged the  plaintiff.  He,  nevertheless,  reported  daily  to  the 
defendant,  and  also  sought  employment  elsewhere.  The 
defendant  offered  to  employ  him  in  making  and  selling  fancy 
boxes.  This  he  declined,  but  in  fact  earned  fifteen  dollars  in 
other  ways.  The  jury  awarded  him  $712  damages.  Further 
facts  appear  in  the  opinion. 

John  D.  Ahrens  for  appellant.  Even  if  plaintiff  were 
wrongfully  discharged,  he  was  bound  to  seek  other  employ- 
ment ;  and  if  an  offer  of  employment  is  made  to  him  he  is 
bound  to  accept  it,  so  as  to  reduce  his  damages.  (SimtUton 
v.  McPherson,  28  N.  Y.  72 ;  Shannon  v.  Comstocky  21  Wend. 
462 ;  Howard  v.  Daly,  61  K  Y.  371.) 
Sickels— Vol.  XLII.       67   . 
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George  L.  Simonson  for  respondent.  The  contents  of  a 
writing  cannot  be  given  in  evidence  in  absence  of  proof  of 
the  loss  of  the  paper  and  failure  to  notify  the  person  in  whose 

possession  it  was  to  produce  the  same.     (Greenl,  on  Ev.  § ; 

Stephens  Dig.  Law  of  Ev.,  art.  70,  71,  p.  125.)  An  expert 
can  only  be  examined  as  to  facts.  He  could  only  be  per- 
mitted to  testify  as  to  the  nature,  character  and  quality  of 
the  goods  he  had  examined,  and  not  as  to  his  judgment  of  the 
ability  of  €he  person  who  prepared  the  goods.  (Hclcombe  v. 
Munson,  5  Cent.  K.  398.)  Plaintiff  was  only  obliged  to 
seek  employment  of  the  same  kind,  and  was  under  no  obliga- 
tion to  accept  terms  offered  by  defendant.  {Costigan  v. 
Mohawk  R.  R.  Co.,  2  Den.  609 ;  Shannon  v.  Comstock,  21 
Wend.  457;  Howard  v.  Daly,  61  N.  Y.  369.) 

Danforth,  J.  The  learned  trial  judge  charged  the  jury 
that  it  was  the  plaintiff's  duty  to  use  reasonable  diligence  in 
procuring  another  place  of  the  same  kind  in  order  to  relieve 
the  defendant  as  much  as  possible  from  the  loss  consequent 
upon  his  breach  of  contract,  but  that  he  was  not  bound  to 
accept  occupation  of  another  kind.  An  exception  to  this 
qualification  presents  the  only  question  raised  upon  this  appeal, 
and  it  must  be  answered  in  favor  of  the  plaintiff.  He  was 
ready  during  the  entire  year  to  perform  his  agreement,  and 
could  not  be  required  to  enter  upon  a  new  business  or  one 
different  from  that  which  he  had  undertaken.  (Co&tigan  v. 
Mohawk  <&  Hudson  R.  R.  Co.,  2  Denio,  609.) 

It  follows  that  the  judgment  is  right  and  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Geobge  A.  Porter  et  al.,  Respondents,  v.  Richard  Pent* 
Smith  et  aL,  Appellants. 

Under  the  new  practice  introduced  by  the  provision  of  the  Code  of  Civil  Pro- 
cedure (§  902),  forbidding  exceptions  to  findings  of  fact  in  actions  tried  by 
the  court  or  a  referee,  and  permitting  questions  of  fact  to  be  reviewed  by 
the  General  Term  without  exceptions,  it  is  the  duty  of  an  appellant 
desiring  a  review  of  questions  of  fact  to  see  that  the  case  contains  a  cer- 
tificate that  all  the  evidence  has  been  included,  or  all  bearing  on  the 
questions  so  sought  to  be  reviewed;  in  the  absence  of  the  certificate  the 
General  Term  has  a  right  to  refuse  to  review  such  questions. 

{Argued  November  28,  1887;  decided  December  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  29, 1885,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  the  report  of  a  referee.  (Reported 
below,  35  Hun,  118.) 

This  action  was  brought  to  recover  an  alleged  over-payment 
by  which  defendants  contracted  to  sell  and  plain  tiffs  to  purchase 
10,000  tons  of  coal.  A  disputed  question  of  fact  on  the  trial 
was  as  to  the  price  agreed  to  be  paid.  The  referee  found,  as 
a  fact,  that  plaintiffs'  claim  was  correct.  The  judgment  of 
affirmance  contains  this  statement :  "  The  question  of  fact  was 
not  considered  and  passed  upon  for  the  reason  that  the  case  did 
not  contain  a  statement  that  it  contained  all  the  evidence  or 
all  bearing  upon  the  question  of  fact  sought  to  be  reviewed." 

Louis  Marshall  for  appellants.  The  judgment  of  affirm- 
ance indicates  that  die  court  refused  to  review  the  facts  upon 
the  ground  of  a  want  of  power ;  this  presents  a  question  of 
law  reviewable  here.  {TiUon  v.  Beecher%  59  N.  Y.  176 ;  Bus- 
sell  v.  Conn.,  20  id.  81 ;  Tracey  v.  AUmeyer,  46  id.  598 ;  Brown 
v.  Brown,  58  id.  609 ;  Allen  v.  Myer,  73  id.  1 ;  Tolman  v.  S.  B. 
dk  N.  T.  R.  Co.,  92  id.  353-356.)  The  opinion  being  referred 
to  in  the  order,  can  be  considered  in  ascertaining  the  grounds 
of  decision  by  the  courts  below.  (Tolman  v.  S.  B.  &  N.  Y. 
R.  Co.,  supra ;  Verplank  v.  Member,  7*  N.  Y.  620.)  If  the 
right  to  review  the  facts  existed  in  the  General  Term,  uotwith- 
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standing  the  omission  of  the  certificate,  the  defendants  are 
entitled  to  a  reversal  and  at  least  to  have  the  case  remanded 
to  the  General  Term  for  a  consideration  of  the  questions  of 
fact  involved.  (Cox  v.  N.T.  C.&H.R.  R.R.  Co.,  63  N.  Y. 
422.)  Assuming  that  the  certificate  referred  to  was  needed, 
the  General  Term  had  the  right  to  review  the  facts,  and  to 
grant  a  new  trial  on  the  ground  that  the  referee's  findings  arid 
refusals  to  find  were  against  the  weight  of  evidence,  or  the 
proofs  clearly  preponderated  in  favor  of  a  contrary  result. 
{Mead  v.  Smith,  3  Civ.  Pro.  R.  171 ;  28  Hun,  639 ;  Code,  §§ 
1337, 1338 ;  Baird  v.  Mayor,  etc.,  96  N.  T.  567 ;  'Godfrey  v. 
Moser,  66  id.  250 ;  Stwrvn  v.  Mayor,  etc.,  12  N.  E.  Repr.  643.) 
In  order  to  confer  upon  the  General  Term  the  power  to  review 
the  referee's  findings  of  fact,  it  is  not  necessary  that  the  case 
should  contain  a  certificate,  that  it  contains  all  the  evidence 
given  on  the  trial.  (Spence  v.  Chambers,  39  Hun,  193; 
Perkins  v.  Hall,  56  N.  Y.  91 ;  Johnson  v.  Witiock,  13  id.  348 
Rule  32,  Supreme  Ct. ;  Howlcmd  v.  Woodruff,  60  N.  Y.  73 
Jewell  v.  Steenburgh,  58  id.  86  ;  Ryan  v.  Wavle,  4  Hun,  804 
Lindsay  v.  People,  63  N.  Y.  150  ;  DezdL  v.  Raw,  1 T.  &  C.  4 
Beard  v.  Yates,  id.  21 ;  Perrin  v.  HotchJdss,  2  id.  370 
Parsons  v.  Cobvrn,  id.  324,  329  :  Higby  v.  Heath,  3  id.  783 
Magie  v.  Baker,  14  N.  Y.  438;  Hatch  v.  Fogarty,  7  Robt> 
488  ;  Field  v.  Lefler,  50  Barb.  407 ;  Mayor,  etc.,  v.  Erben,  10 
Bosw.  189 ;  Damese  v.  Alien,  14  Abb.  K  S.  366 ;  Clafliny 
v.  Meyer,  75  N.  Y.  260, 267.)  The  referee  erred  in  not  giving 
legal  effect  to  the  accounts  stated  and  settled  between  the 
parties  and  in  permitting  the  same  to  be  opened  without  proof 
of  fraud  or  mistake.  (Lockwood  v.  Thorne,  11  N.  Y.  170; 
Harley  v.  Bankes,  76  id.  618 ;  FuUerton  v.  Bolton,  49  id. 
659.)  The  referee  erred  in  admitting  in  evidence  the  indorse- 
ment as  part  of  the  contract.  (James  v.  Patten,  6  K  Y.  9  ; 
Passaic  Mfg.  Co.  v.  Hoffman,  8  Daly,  495;  Scofidd  v. 
Hernandez,  47  N.  Y.  318.) 

M.  M.  Waters,  for  respondents.    The  case  made  on  this 
appeal  having  been  made  under  the  Code  of  Civil  Procedure,, 
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section  997,  as  it  contains  only  so  much  of  the  evidence  as 
is  necessary  to  present  the  questions  intended  to  be  raised  and 
"because  it  does  not  contain,  or  purport  to  contain,  all  the 
evidence  the  court  will  presume  that  the  evidence  was  sufficient. 
(Spence  v.  Chambers,  39  Hun,  193.)  An  appeal  to  this  court 
presents  the  same  and  only  the  same  questions  as  were 
determined  by  the  General  Term.     (Code  Civ.  Pro.  §§  13-37.) 

Pinch,  J.  The  General  Term  refused  to  review  the  ques- 
tions of  fact  sought  to  be  argued  by  the  appellants,  upon  the 
.ground  that  the  case  as  made  did  not  contain  a  statement  that 
all  the  evidence  given  upon  the  trial  was  set  forth  within 
it ;  and  the  correctness  of  such  ruling  presents  the  sole  ques- 
tion on  this  appeal.  The  necessity  of  the  certificate  has  been 
asserted  several  times  in  the  Supreme  Court  (Spence  v. 
Chambers,  39  Hun,  193;  Howhmd  v.  Rowland,  20  Hun, 
472),  and  has  been  justified  upon  the  ground  of  the  changed 
practice  under  the  new  Code,  which  forbids  exceptions  to  find- 
ings of  fact.  (§  992.)  The  theory  upon  which  a  case  is 
prepared  and  settled  has  long  been  understood  to  be  that  the 
Appellant  should  insert  in  it  all  the  evidence  bearing  upon 
the  questions  intended  to  be  raised,  and  the  respondent  add 
by  amendment  whatever  he  deemed  necessary  to  a  solution  of 
those  questions.  An  exception  appearing  in  the  proposed  case 
serves  as  a  notice  to  the  respondent  of  an  intention  to  raise 
the  question  of  error  in  the  ruling  excepted  to,  and  puts  upon 
him  the  responsibility  of  adding  by  amendment  any  needed 
proof.  Thus  on  a  motion  for  a  nonsuit  upon  the  ground  that  the 
•evidence  does  not  show  a  cause  of  action,  an  exception  to 
the  ruling  warns  the  respondent  that  he  must  add  any  omitted 
fact  essential  in  his  judgment  to  sustain  the  ruling.  And 
where,  under  the  old  Code,  which  permitted  exceptions  to 
findings  of  fact,  such  an  exception  was  taken,  it  was  notice  of 
An  intention  to  assail  such  finding  as  erroneous,  and  if  any 
proof  necessary  to  sustain  it  was  omitted  from  the  proposed 
case  it  became  the  duty  of  the  respondent  to  supply  it.  We, 
therefore  held  that  the  General  Term,  on  appeal,  should 
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assume  that  the  case  contained  all  the  evidence  bearing  upon 
the  questions  sought  to  be  raised.  (Perkins  v.  fittl,  56  N.  T. 
87.)  But  the  situation  is  radically  changed  by  the  provision  of  the 
new  Code,  forbidding  exceptions  to  findings  of  fact.  Under  that 
practice  the  respondent  gets  no  warning  or  notice  of  an  inten- 
tion to  review  questions  of  fact,  unless  the  case  certifies  that  all 
the  evidence  has  been  included.  If  it  so  certifies  the  respondent 
must  look  to  it  that  nothing  which  he  deems  essential  is 
omitted,  but  if  it  does  not  so  certify  he  is  not  in  fault  for  sup- 
posing that  questions  of  law  only  are  intended  to  be  reviewed, 
and  omitting  to  load  the  case  with  needless  proof.  These 
views  of  the  General  Term  seem  to  us  sensible  and  well 
founded,  and  since  they  more  immediately  concern  the  duty 
of  that  court  and  the  practice  at  its  bar,  they  should  have 
great  weight  with  us.  We  have  fully  considered  the  sugges- 
tions to  the  contrary  presented  by  the  appellants,  but  they  have 
not  convinced  us  that  a  different  rule  should  be  established. 
Its  tendency  would  be  to  compel  respondents  to  require  in 
every  case  the  insertion  of  all  the  evidence  as  a  measure  of 
safety,  and  though,  as  the  appellants  suggest,  that  difficulty 
might  be  removed  by  some  action  of  the  trial  court  in  settling- 
the  case,  and  in  some  way  putting  that  action  in  the  record,  it 
would  hardly  be  wise  to  reverse  a  rule  already  adopted,  which 
adequately  reaches  the  desired  result,  in  order  that  some  other 
rule,  no  more  effective  or  convenient,  should  be  substituted. 

We  therefore  deem  it  our  duty  to  approve  of  the  practice 
adopted. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Rugeb,  Ch.  J.,  not  voting. 

Judgment  affirmed. 
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Eliza  Delabteld,  Respondent,  v.  Fkanois  C.  Bablow,  as 
Executor,  etc.,  et  aL,  Appellants. 

8.  died,  leaving  his  wife  and  four  daughters  surviving  him.  By  his  will 
he  directed  his  executors  to  divide  one-half  of  his  residuary  estate,  real 
and  personal,  into  four  equal  parts,  which  he  gave  to  said  executors  in 
trust  to  receive  and  apply  the  rents  and  profits  to  the  use  of  the  testator's 
wife  during  her  life;  after  her  death  the  rents  and  profits  of  one  of  said 
parts  to  the  use  of  each  of  his  said  children  during  life,  and  upon  her 
death  '  to  pay  over,  transfer  and  deliver  the  principal  of  said  one-fourth 
part,  together  with  any  arrears  of  income  "  to  her  heirs,  or  to  such  person 
or  uses  as  said  daughter  "  may  by  her  will  appoint/1  The  other  half  he 
directed  his  executors  also  to  divide  into  four  parts  and  to  give  one  to 
each  of  the  testator's  said  children.  The  will  also  provided  that  any 
moneys  advanced  to  either  of  said  children  and  charged  in  the  testator's 
books  of  account  against  her  share  in  the  estate,  should  be  deducted 
"  from  the  sum  bequeathed  to  such  daughter  in  this  section."  The  will 
also  empowered  the  executors '  'for  the  purpose  of  carrying  into  effect "  the 
will  and  the  trusts  therein  created,  to  sell  "  in  their  discretion  "  any  and 
all  of  the  real  estate.  In  an  action  for  partition  of  certain  real  estate  of 
an  interest  in  which  the  testator  died,  seized,  and  which  was  included 
in  said  residuary  clause,  7*ddt  that  an  infant  child  of  one  of  the  daugh- 
ters was  not  a  necessary  or  proper  party  defendant  under  the  Code  of 
Civil  Procedure  (§  1588) ;  that  she  never  could  take  the  real  estate,  and 
had  no  title  thereto  or  interest  therein  as  realty,  but  that  the  whole  title 
vested  in  the  executors  and  trustees ;  that,  construing  all  the  provisions 
of  the  will  together,  the  direction  to  sell  the  real  estate  was  imperative 
and  there  was,  therefore,  an  equitable  conversion  thereof  into  personalty. 

(Argued  November  29,  1887;  decided  December  18,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  9,  1887) 
which  affirmed  an  order  of  Special  Term  denying  an  applica- 
tion of  Louisa  Shaw  Barlow  to  be  made  defendant  herein. 

This  action  was  brought  for  the  partition  of  certain  real 
estate  situated  upon  Staten  Island.  The  material  facts  are  as 
follows :  Francis  George  Shaw  died  in  1882,  at  the  time  of 
his  death  owning  an  undivided  two-fifths  of  the  real  estate. 
He  left  surviving  him  a  wife  and  four  daughters,  one  of  whom 
is  the  wife  of  the  appellant,  Francis  C.  Barlow.  He  disposed 
of  his  estate  real  and  personal  by  will  in  which  after  giving 
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certain  legacies  and  devising  his  homestead  upon  a  special 
trust,  he  disposed  of  the  residue  of  his  estate  as  follows :  "  I 
direct  my  executors  to  divide  one-half  of  all  the  residue  of  my 
estate,  both  real  and  personal,  including  the  proceeds  of  all 
policies  of  insurance  on  my  life  not  otherwise  disposed  of  into 
four  equal  parts,  and  I  give  one  of  said  equal  fourth  parts  to 
my  said  executors,  the  survivors  and  survivor  of  them,  in 
trust,  nevertheless,  to  receive  the  rents,  profit  and  income 
thereof  as  the  same  shall  accrue,  and  to  apply  the  same  to  the 
use  of  my  said  wife  daring  her  life,  and,  after  her  death,  to 
apply  said  rents,  profits  and  income  to  the  sole  and  separate 
use  of  my  daughter  Anna,  wife  of  George  William  Curtis, 
during  her  life,  and  after  her  death  to  pay  over,  transfer  and 
deliver  the  principal  of  said  one-fourth  part,  together  with  any 
arrears  of  income,  to  the  heirs  of  my  said  daughter  Anna,  or 
to  such  person  or  persons,  or  to  such  uses  as  my  said  daughter 
Anna  may  by  her  will  appoint." 

There  were  similar  provisions  as  to  each  of  the  other  fourths 
for  the  other  daughters  and  their  heirs.  The  other  half  of 
the  residue  he  disposed  of  as  follows :  "  Fifteenth.  I  direct 
my  said  executors  to  divide  the  other  half  of  all  the  said 
residue  of  my  estate  into  four  equal  parts,  and  I  give  and 
bequeath  one  of  said  equal  fourth  parts  to  my  said  daughter 
Anna ;  one  other  of  said  equal  fourth  parts  to  my  said  daughter 
Susanna ;  one  other  of  said  equal  fourth  parts  to  my  said 
daughter  Josephine,  and  the  remaining  equal  fourth  part  to 
my  said  daughter  Ellen.  Any  moneys  paid  and  advanced  by 
me  to  either  of  my  said  daughters,  and  charged  in  my  books 
of  account  as  advanced  against  her  share  in  my  estate  shall  be 
deducted  without  interest  from  the  sum  bequeathed  to  such 
daughter  in  this  section ;  and  if  either  of  my  said  daughters 
shall  have  died  before  me,  leaving  issue,  such  issue  shall  have 
the  parent's  share,  but  if  either  of  my  said  daughters  shall 
have  so  died  without  issue,  her  share  of  said  residue  under 
this  section  shall  go  to  my  heirs  or  next  of  kin." 
The  seventeenth  clause  of  his  will  is  as  follows : 
"  Seventeenth.  I  hereby  authorize  and  empower  my  said 
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-executors,  the  survivors  and  survivor  of  them  for  the  purpose 
of  carrying  into  effect  this  my  will,  and  the  trusts  hereinbefore 
created,  to  sell,  in  their  discretion,  and  on  such  terms  as  they 
may  deem  most  advantageous  any  or  all  of  my  real  estate  at 
public  or  private  sale,  and  to  execute  and  deliver  to  the  pur- 
chasers thereof  all  the  necessary  conveyances,"  etc. 

He  appointed  his  wife  and  his  three  sons-in-law,  and  his 
friend  John  Greenough,  executors  of  his  will  and  trustees  of 
the  trusts  therein  created.  The  executors  and  trustees  were 
made  defendants  and  it  was  alleged  in  the  complaint  that  they 
were  seized  and  possessed  of  two  equal  undivided  fifth  parts 
of  the  real  estate  sought  to  be  divided.  Francis  C.  Barlow 
was  the  only  defendant  who  put  in  an  answer.  Upon  the  trial  it 
appeared  that  at  the  time  of  the  death  of  the  testator  Mr.  and 
Mrs.  Barlow  had  a  daughter,  Louisa  Shaw  Barlow,  who  was  an 
infant,  still  living.  Upon  the  trial,  upon  affidavits  setting  forth 
the  facts,  Barlow  on  his  own  behalf  and  on  behalf  of  his  wife 
and  daughter,  made  a  motion  that  his  daughter  be  made  a 
party  defendant  on  the  ground  that  she  was  a  necessary  party 
under  section  1538  of  the  Code. 

Charles  W.  Wetmore  and  Francis  C  Barlow  for  appellants. 
The  grandchildren  of  the  testator  were  necessary  parties  to 
this  action.  (Code,  §§  1532,  1538 ;  Nellis  v.  Nettie,  99  K  Y. 
505,  516.)  A  power  of  appointment  after  or  before  a  limita- 
tion to  persons  or  classes  of  persons,  does  not  divest  the  fee 
from  such  persons  <5r  put  the  fee  in  abeyance.  (4  Kent 
[13th  ed.]  205 ;  Cunningham  v.  Moody,  1  Vesey,  Sr.  174, 
177 ;  Doe  v.  Martin,  4  Term.  E.  39, 45, 48, 64,  65,  67,  69,  70 ; 
Doe  v.  Dowell,  5  id.  518, 521 ;  Williamson  E.  Prop.  [6th  ed.] 
293;  Cornish  on  Eemainders  [ed.  1827]  100:  Sugden  on 
Powers  [3  Am.  from  7th  Eng.  ed]  5 ;  Mead  v.  Mitchell,  17 
N.  T.  210,  211,  213  ;  Lochnum  v.  ReiOy,  95  id.  70,  71.)  The 
trustees  did  not  sufficiently  represent  the  grandchildren  in  the 
action.  (Mead  v.  Mitchell,  17  N.  T.  210,  211,  214,  215; 
*  Abb.  92;  Oiffard  v  Bbrd,  1  Sch.  &  Lef.  409 ;  Bodme  v. 
Greenfield,  7  Paige,  544,  548 ;  Ridgdey  v.  Johnson,  11  Barb. 
Sioxels— Vol.  LXIL       68 
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527,  535;  Brennan  v.  Wilson,  71  K  Y.  507;  Wilder,  v. 
Ramsey,  95  id.  7,  12 ;  Bbbart  v.  Belli*,  86  id.  636,  637.) 
Courts  of  their  own  motion  look  after  the  rights  and  interests 
of  infants  and  protect  them  without  either  application  or 
appeal  by  them.     (Braker  v.  Deverecmx,  8  Paige,  514.) 

Sidney  F.  Rawson  for  respondent.  No  appeal  can  be 
taken  from  an  order  by  a  person  not  a  party  to  the  action, 
nor  can  an  appeal  be  taken,  as  is  here  attempted,  by  a 
party  in  behalf  of  a  person  not  a  party.  (Code,  §  1294; 
People  v.  Lynch,  54  N.  Y.  681 ;  Bbbart  v.  Ebbart,  86 
id.  636.)  There  is  no  ground  for  an  appeal  by  defendant 
Barlow  upon  the  record,  and  he  is  estopped  as  a  party. 
{Robert  v.  Corning,  89  N.  Y.  225;  Morse  v.  Morse,  85  id. 
53 ;  Code,  §  522 ;  Prentice  v.  Janssen,  79  N.  Y.  478 ;  Dwnr 
ham  v.  CudXiffe,  94  id.  129.)  If  there  is  a  defect  of  parties, 
it  not  having  been  pleaded,  is  waived.  (Rockwell  v.  Decker 
33  Hun,  343.)  The  language  of  the  will  as  to  the  residue 
involved  a  conversion.  (Asche  v.  Asche,  18  Abb.  [N.  C]  83.) 
The  will  converted  the  land  into  personal  estate  as  between 
those  entitled  thereto.  (Hetzd  v.  Barber,  69  N.  Y.  1 ;  Pren- 
tice v.  Janssen,  79  id.  478 ;  Mott  v.  Ackermom,  92  id.  540 
Rockwell  v.  Becker,  33  Hun,  343 ;  Gallio  v.  Eagle,  65  Barb. 
585 ;  Bailey  v.  Bailey,  28  Hun,  603  ;  Farrar  v.  Mc  Cue,  89 
N.  Y.  139 ;  Ddaney  v.  McCormack,  88  id.  174 ;  Crook  v. 
Kings  Co.,  97  id.  421,  446,  447 ;  Bennett  v.  Oarlock,  79  id. 
302.)  There  is  here  a  valid  trust  during  Mrs.  Shaw's  life, 
and  for  the  life  of  Mrs.  Barlow.  Mrs.  Barlow's  children 
therefore  take  no  present  estate  in  the  land.  (Delajield  v. 
Shipman,  103  K  Y.  463.) 

Earl,  J.  We  are  of  opinion  that  the  motion  was  properly 
denied  on  the  ground  that  Louisa  Shaw  Barlow  was  not  & 
necessary  or  proper  party  to  this  action.  It  is  undisputed  that 
valid  trusts  were  created  as  to  the  one-half  of  the  residue  of 
the  testator's  real  and  personal  estate,  which  he  gave  to  his 
executors  and  trustees ;  and  that  during  the  continuation  of 
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the  trusts,  to  wit,  during  the  lives  of  the  testator's  widow  and 
of  the  several  daughters,  the  title  to  the  several  quarters  of  real 
estate  involved  in  the  trusts  was  vested  in  the  trustees.  But 
the  claim  is  made  by  Mr.  Barlow  that  after  the  death  of  his 
wife  his  daughter  might  become  entitled  to  the  one-quarter  of 
the  real  estate,  and  that  therefore  she  should  have  been  made 
a  party. 

We  are  of  opinion  that  she  never  could  take  the  real 
estate  and  that  she  had  no  title  thereto  or  interest  therein 
as  realty,  and  that  the  whole  title  was  vested  in  the  executors 
and  trustees.  Construing  all  the  provisions  of  the  will 
together  we  think  there  was  an  imperative  direction  to  sell  the 
real  estate,  and  there  was  therefore  an  equitable  conversion 
thereof  into  personalty,  and  as  to  the  rights  of  Louisa  Shaw 
Barlow  the  property  is  to  be  treated  as  personal  property. 

The  residue  of  the  testator's  estate  both  real  and  personal  is 
mingled  together  and  one-half  thereof  is  given  to  his  executors, 
upon  the  trusts  mentioned.  The  trustees  are  directed  to  receive 
"  the  rents,  profits  and  income  thereof,"  which  implies  that 
they  were  expected  to  hold  the  real  estate  as  well  as  the 
personal  for  a  time  until  in  the  exercise  of  their  discretion 
they  could  convert  the  same,  and  during  that  time  they  were 
to  lease  the  real  estate  and  receive  the  rents  thereof.  But 
after  the  death  of  each  daughter  the  direction  is  that  they 
should  "  pay  over,  transfer  and  deliver  the  principal  of  said 
one-fourth  part  together  with  any  arrears  of  income  to  the 
heirs "  of  the  daughter  or  to  "  such  person  or  persons  or  to 
such  uses  "  as  the  daughter  might  by  her  will  appoint.  This 
language  shows  that  the  testator  contemplated  that  at  the  death 
of  each  daughter  the  one-fourth  part  put  in  trust  for  her  benefit 
during  her  life  should  exist  in  the  form  of  personal  estate. 
The  language  used  "to  pay  over,  transfer  and  deliver  the 
principal"  is  not  appropriate  if  applied  to  real  estate,  and 
is  only  appropriate  as  applicable  to  personal  estate.  The 
principal  together  with  any  arrears  of  income  was  to  be  paid 
over,  and  it  was  supposed  that  the  principal  and  income  would 
both  be  of  the  same  species  of  property,  both  personal. 
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The  fifteenth  clanse  shows  that  it  was  intended  by  the 
.testator  that  the  property  given  to  his  daughters  should  pass 
to  them  in  the  form  of  personal  estate.  He  says,  "  I  give  and 
bequeath,''  language  strictly  more  applicable  to  personal  than 
to  real  estate.  Then  the  money  paid  in  advance  by  him  to 
either  of  his  daughters  and  charged  in  his  books  of  acconnt 
as  advanced,  was  directed  to  be  deducted  without  interest  from 
the  "  sum  bequeathed,"  and  if  it  was  real  estate  which  the 
testator  had  in  mind  he  would  not  have  spoken  of  it  as 
the  "  sum  bequeathed."  While  the  language  contained  in  the 
seventeenth  clause  giving  the  power  of  sale  is  not,  standing 
alone,  imperative,  yet  when  read  in  connection  with  the  other 
clauses  of  the  will,  it  should  be  so  construed,  and  the  discretion 
conferred  upon  the  executors  should  be  held  to  be  a  discretion 
only  in  reference  to  the  time,  mode  of  sale  and  the  terms  of 
sale.  -The  sale  was  to  be  made  for  the  purpose  of  carrying 
into  effect  all  the  provisions  of  the  will,  that  is,  for  the  purpose 
of  making  a  division  of  the  one-half  among  his  daughters  and 
for  the  purpose  of  the  trusts,  as  to  the  other  half,  for  the 
benefit  of  his  wife  and  daughters  and  their  heirs  or  appointees. 

We,  therefore,  reach  the  conclusion,  not  without  some 
hesitation  and  doubt,  that  by  the  terms  of  this  will  there  was 
an  equitable  conversion  of  the  real  estate  mentioned  into 
personalty  and  that,  therefore,  Louisa  Shaw  Barlow  was  not  a 
necessary  or  proper  party  defendant  in  this  action.  While 
precedents  are  not  very  valuable  in  a  case  like  this  where  the 
decision  must  be  based  upon  the  peculiar  phraseology  of  the 
entire  will,  the  case  of  Morse  v.  Morse  (85  N.  Y.  53),  bears  a 
strong  analogy  to  this  and  may  be  cited  as  an  authority  for 
our  conclusion. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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The  People  ex  rel.  The'  Knickerbocker  Fire  Insurance 
Company,  Appellant,  v.  Michael  Coleman  et  al.,  as  Com- 
missioners of  Taxes  and  Assessments,  Respondents. 

Under  the  provision  of  the  act  of  1857  (§  8,  chap.  466,  Laws  of  1857).  in         ™!J   ^\ 
reference  to  the  taxation  of  the  capital  stock  of  certain  corporations,  which  ™ — 

provides  thai  such  stock,  after  certain  specified  deductions,  "  shall  be 
assessed  at  its  actual  value  and  taxed  in  the  same  manner  as  the  other 
personal  and  real  estate  of  the  county,"  the  method  of  ascertaining 
the  actual  value  is  left  to  the  judgment  of  the  assessors,  and  they  have 
a  right  to  resort  to  any  and  all  of  the  tests  and  measures  of  value  which 
were  ordinarily  adopted  for  business  purposes  in  estimating  values. 

When  the  assessors  have  so  exercised  their  judgment  it  is  subject  to  no 
review  or  correction,  except  as  prescribed  by  law. 

Accordingly,  held,  that  in  making  such  an  assessment,  the  assessors  were  not 
limited  to  the  market  value  of  said  stock  less  the  statutory  exceptions, 
and  where  they  took  as  the  measure  of  value  the  "  book  value,"  i.  e.t 
estimating  all  the  assets  as  they  appeared  on  the  corporate  books,  deduct- 
ing all  the  liabilities  and  other  matters  required  to  be  deducted  by  law, 
that  their  action,  if  it  did  injustice  to  the  corporation,  was  subject  to 
review  in  the  Supreme  Court  under  the  act  of  1880  (Chap.  269,  Laws  of 
1880);  but  that  this  court  had  no  power  to  interfere  with  the  assessment. 

(Argued  November  29,  1887;  decided  December  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  7,  1887,  which  affirmed  the  proceedings  of 
defendants,  the  Commissioners  of  Taxes  and  Assessments  of 
the  city  of  New  York,  in  assessing  the  capital  stock  of  plaintiff, 
which  proceedings  were  brought  up  for  review  on  certiorari. 

It  appeared  that  the  relator's  stock,  at  par,  amounted  to 
$210,000 ;  the  market-price  'of  the  shares  was  ninety  cents. 
For  the  purpose  of  determining  the  actual  value,  the  assessors 
valued  the  gross  assets  appearing  on  the  company's  books  at 
$374,879;  deducted  therefrom  the  liabilities,  $67,125,  leaving 
the  net  value,  $307,747 ;  from  this  they  deducted  the  assessed 
value  of  the  company's  real  estate,  United  States  stock  and 
ten  per  cent  on  the  capital,  amounting,  in  all  to  $282,840, 
leaving  a  balance  of  $24,917,  for  which  amount  the  relator 
was  assessed 
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Esek  Cowen  for  appellant.  The  assessment  should  not 
exceed  the  market  value  of  the  capital  stock,  less  statutory 
exemptions.  (2  R.  S.  992,  pt.  1,  chap.  13,  tit.  2,  art.  2,  §  17, 
Laws  of  1857,  chap.  456,  §  3 ;  Starch  Co.  v.  DoUoway,  21 N.  Y. 
458 ;  McMahon  v.  Palmer,  102  id.  186 ;  People  v.  Corners, 
etc.,  95  id.  554,  557,  561 ;  People  ex  rel  v.  Asten,  100  id.  597 ; 
People,  etc.,  v.  Conors  Taxes,  31  Hun  32 ;  R.  W.  <&  O.  R.  R. 
Co.  v.  Smith,  39  id.  332.) 

Geo.  S.  Coleman,  for  respondent.  The  method  of  assess- 
ment adopted  by  the  commissioners  was  in  strict  conformity 
with  law.  (Laws  of  1857,  chap.  456,  §  3;  People  v.  Asten, 
100  N.  Y.  597-602.)  The  respondents  in  placing  an  estimate 
on  the  capital  and  surplus  of  the  relator,  were  engaged  in  the 
performance  of  a  judicial  duty,  and  it  was  incumbent  on 
the  relator  to  show  affirmatively  and  beyond  question,  that  the 
judgment  of  the  commissioners  was  unwarranted.  (People  v. 
Asten,  100  K  Y.  600  ;  People  ex  rel.  Bk.  v.  Corners,  67  i<L 
521 ;  People  ex  rd.  W.  Ins.  Co.  v.  Davenport,  91  id.  584.) 
The  market  value  of  shares  of  stock  of  the  corporation  is  not 
the  proper  and  sole  test  of  the  value  of  the  corporate  capital 
(Albany  Co.  Nat.  Bk.  v.  Maher,  19  Blatch.  175,  178 ;  Van 
Allen  v.  Assessors,  3  Wall  573,  583,  584.)  In  view  of  the 
fact  that  the  commissioners  accepted  the  relator's  own  figures 
in  fixing  the  valuation  of  capital,  it  cannot  be  claimed  that  the 
valuation  was  excessive  or  unwarranted.  (People  v.  Asten, 
100  N.  Y.  600«)  All  the  deductions  from  the  valuation  of 
capital  authorized  by  law,  were  allowed  by  the  commissioners. 
(People  ex  rel.  v.  Davenport,  91  N.  Y.  574,  582,  583 ;  R.  S. 
[7th  ed.],  981,  §  1 ;  id.,  982,  §  3 ;  LawB  of  1883,  chap.  392,  § 
1;  104  K  Y.  243.) 

Earl,  J.  The  relator  claims  that  its  capital  stock  was 
illegally  and  improperly  assessed,  and  it  instituted  this  pro- 
ceeding for  the  purpose  of  correcting  the  assessment.  The 
law  regulating  the  assessment  of  the  capital  stock  of  such  a 
corporation  is  found  in  section  3  of  chapter  456  of  the  LawB 
of  1857,  which  is  as  follows : 
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"The  capital  stock  of  every  company  liable  to  taxation, 
except  such  part  of  it  as  shall  have  been  excepted  in  the 
assessment-roll  or  as  shall  have  been  exempted  by  law,  together 
with  its  surplus  profits  or  reserved  funds  exceeding  ten  per 
cent  of  its  capital,  after  deducting  the  assessed  value  of  its 
real  estate,  and  all  shares  of  stock  in  other  corporations  actually 
owned  by  such  company  which  are  taxable  upon  their  capital 
stock  under  the  laws  of  this  State,  shall  be  assessed  at  its 
actual  value  and  taxed  in  the  same  manner  as  the  other  per- 
sonal and  real  estate  of  the  county." 

This  section  has  been  under  consideration  in  this  court 
several  times,  and  its  true  construction  and  practical  applica- 
tion have  been  found  not  to  be  entirely  free  from  difficulty. 
{Oswego  Starch  Factory  v.  Dolloway,  21  N.  Y.  458 ;  People 
v.  Com.  of  Taxes,  95  id.  454 ;  People  v.  Asten,  100  id.  597.) 
The  law  does  not  prescribe  how  the  actual  value  of  the  capital 
stock  of  a  corporation  is  to  be  ascertained.  That  is  left  to  the 
judgment  of  the  assessors,  and  in  appraising  the  actual  value 
they  have  a  right  to  resort  to  all  the  tests  and  measures  of 
value  which  men  ordinarily  adopt  for  business  purposes  in 
estimating  and  measuring  values  of  property.  They  may  take 
into  account  the  business  of  the  corporation,  its  property,  the 
value  of  its  actual  assets,  the  amount  and  nature  of  its  present 
and  contingent  liabilities,  the  amount  of  its  dividends  and  the 
market  value  of  its  shares  of  stock  in  the  hands  of  individuals. 
They  may  resort  to  any  or  all  of  these  as  to  them  seems  best, 
and  they  are  not  confined  to  one  of  them.  They  may  take 
that  test  which  they  think  will  be  most  likely  to  give  them  the 
actual  value  of  the  stock,  and  they  may  disregard  ail  the  others. 
They  are  not  bound  to  seek  for  all  the  evidence  which  bears  upon 
value ;  that  would  be  impracticable.  The  law  commits  the  mat- 
ter to  their  judgment  and  when  they  have  exercised  that,  it  is 
subject  to  no  review  or  correction  except  as  prescribed  by  law. 

One  mode  of  arriving  at  the  actual  value  of  the  capital  stock 
of  a  corporation  is  to  take  what  is  sometimes  called  the  book 
value,  which  is  reached  by  estimating  all  the  assets  as  they 
appear  upon  the  corporate  books,  and  deducting  all  the  liabili- 
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ties  and  other  matters  required  to  be  deducted  by  law,  and 
taking  the  balance  as  the  measure  of  value  for  assessment.  This 
seems  to  be  a  proper  method  for  arriving  at  the  value  of  the 
capital  stock  in  the  case  of  a  corporation  which  is  about  to  dis- 
continue business,  wind  up  its  affairs  and  distribute  its  assets 
among  its  shareholders.  But  it  cannot  always,  or  usually,  be 
a  fair  or  correct  method  of  assessment  m  the  case  of  a  going 
corporation  whose  assets  are  to  remain  at  the  risk  of  its  business. 
In  the  case  of  an  insurance  company,  the  actual  value  of  its 
capital  stock  must  usually  be  less  than  the  book  value,  and  the 
same  must  frequently  be  true  of  other  corporations  which  are 
engaged  in  business  attended  with  many  hazards  and  fluctua- 
tions. In  the  case  of  a  corporation  the  value  of  whose  capital 
stock  is  largely  made  up  of  its  franchise,  good  will  and  business 
advantages,  the  book  value  of  its  capital  stock  will  be  less  than 
the  actual  value.  Hence  it  would  not  be  just  for  assessors 
always,  or  even  generally,  to  take  the  book  value  of  the  capital 
stock  of  going  corporations  as  the  measure  of  value  for  the 
purpose  of  assessment. 

So  the  market  value  of  the  shares  of  capital  stock  may 
sometimes  be  above  and  sometimes  below  the  actual  value. 
Such  value  may  be  greatly  enhanced  or  depressed  for  specula- 
tive purposes  without  any  change  in  the  actual  value.  But 
the  market  value  of  any  stock  which  is  listed  at  the  stock 
exchange  in  New  York,  and  largely  dealt  in  from  day  to  day 
for  a  series  of  months  will  usually  furnish  the  best  measure  of 
value  for  all  purposes.  The  competition  of  sellers  and  buyers, 
most  of  them  careful  and  vigilant  to  take  account  of  every- 
thing affecting  value  of  stock  m  which  they  deal,  and  each 
mindful  of  hio  own  interests,  and  seeking  for  some  personal 
gain  and  advantage,  will  almost  universally,  if  time  sufficient 
be  taken,  furnish  the  true  measure  of  the  actual  value  of  stock. 
But  there  is  no  law  which  compels  assessors  to  resort  to  market 
value  to  find  the  actual  value  of  capital  stock.  That  standard 
is  sometimes  illusory  and  untrustworthy.  The  buyers  or 
sellers  may  be  too  few  and  the  transactions  not  sufficiently 
numerous  to  furnish  a  real  test  of  value. 
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Here  the  commissioners  of  assessment  appear  to  have  taken, 
as  the  measure  of  the  actual  value  of  this  stock,  the  book  value, 
and  they  disregarded  the  market  value.  By  doing  this  they 
may  have  done,  and  probably  did  do,  injustice  to  the  corporation. 
That  injustice  was  subject  to  review  in  the  Supreme  Court 
under  chapter  269  of  the  Laws  of  1880.  That  court  had  the 
power  to  correct  any  assessment  if  it  found  it  to  be  "  illegal, 
erroneous  or  unequal,"  and  it  could  supervise  the  judgment  of 
the  commissioners.  This  court  exercises  no  such  power,  and 
even  if  we  should  think  the  commissioners  erred  in  their 
judgment,  as  to  the  actual  value  of  the  capital  stock,  by  taking 
one  test  of  value  when  another  would  in  our  opinion  have 
been  better,  no  absolute  rule  of  law  being  violated,  we  would 
still  have  no  power  to  interfere  with  the  assessment.  (People 
v.  Hicks,  105  N.  Y.  198.)  If  they  had  taken  a  standard  of 
value  which  was  not  in  fact  any  measure  of  value,  the  case 
would  have  been  different. 

It  follows  from  these  views  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


David   L.   Reed,  Respondent,  v.  Alfa.betta  Reed  et  al., 
Abraham  Bernheimer,  Purchaser,  Appellant. 

Where  an  action  for  partition  is  commenced  by  one  who  is,  under  the  Code 
of  Civil  Procedure  (§  1538),  a  proper  party  to  the  action,  but  is  not  "  a  joint 
tenant  or  tenant  in  common  "  and  so,  not  entitled  to  be  plaintiff,  the 
defect  is  not  Jurisdictional,  and  a  decree  directing  a  sale,  if  erroneous,  is 
not  absolutely  void;  where,  therefore,  no  appeal  is  taken,  the  judgment  is 
conclusive  upon  the  parties. 

Accordingly,  held,  that  the  defect  was  no  objection  to  the  title  offered  a 
purchaser  on  such  a  sale,  and  that  his  motion  to  be  relieved  from  the  sale 
was  properly  denied. 

(Submitted  November  29,  1887  ;  decided  December  13,  1887.) 
•    Siokels— Vol.  LXII.        69 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  5, 1887, 
which  affirmed  two  orders  of  Special  Term,  one  denying  a 
motion  on  behalf  of  Abraham  Bernheimer,  a  purchaser  at 
a  sale  under  the  judgment  herein  to  be  relieved  from  his 
purchase ;  the  other  granting  a  motion  on  the  part  of  plaintiff, 
that  said  purchaser  be  required  to  complete  his  purchase. 

This  action  was  brought  to  procure  the  sale  or  partition  of 
certain  premises  in  the  city  of  New  York,  and  a  division  or 
distribution  of  the  proceeds  among  the  parties  to  the  action, 
as  their  interest  might  appear.  A  sale  was  ordered  and  Bern 
heimer  became  purchaser  at  the  price  of  $10,125.  In  com- 
pliance with  the  conditions  of  the  sale  he  paid  to  the  referee 
ten  per  cent  on  the  amount  bid  by  him,  viz.,  $1,012.50,  and 
agreed  to  pay  the  residue  on  June  11,  1887.  At  that  time, 
however,  he  refused  to  pay  the  balance  of  his  bid,  alleging 
that  the  title  was  defective  for  the  following,  among  other 
reasons :  First  That  the  plaintiff  had  no  such  interest  in  the 
real  estate  as  would  entitle  him  to  maintain  the  action. 
Second.  That  he  was  "  prohibited  by  the  provisions  of  section 
1538  of  the  Code  of  Civil  Procedure  from  being  a  plaintiff  in 
the  action ; "  that  some  of  the  defendants  "  at  the  time  of 
bringing  the  action  were  infants,  and  the  judgment  and  sale 
not  binding  upon  them."  He  claimed  that  for  these  and  other 
reasons  not  important,  the  title  to  the  premises  was  a  doubtful 
and  unmarketable  one.  The  sale  was  reported  to  the  court 
and  duly  confirmed. 

Edward  D .  Bettens  for  appellant.  The  case  should  be 
very  plain  which  would  authorize  a  court  on  a  motion  to 
compel  a  party  to  take  a  conveyance,  and  then  it  should  be 
determined  only  with  the  consent  of  such  purchaser.  {Jordan 
v.  Poitton,  77  N.  Y.  518,  521,  553.)  As  a  rule  a  title  which 
is  open  to  a  judicial  (Joubt  i8  not  a  marketable  title.  (Shriver 
v.  Shriver,  86  N.  Y.  575,  584.) 

John  J.  SuUivam,  and  Abraham  Stern  for  respondents. 
The  plaintiff  had  such  interest  in  the  real  estate  as  would  entitle 
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him  to  maintain  this  action.  (Cromwell  v.  Hull,  97  N.  Y. 
209 ;  Tilton  v.  Vadl,  42  Hun,  638 ;  Hiker  v.  Hyer,  X  Paige, 
486;  Freeman  on  Co-tenancy  and  Partition,  §§  455,  456; 
Mussey  v.  Sanborn,  15  Mass.  155.)  Notwithstanding  the  fact 
that  the  plaintiff  under  section  1538  of  the  Code  of  Civil 
Procedure  was  prohibited  from  being  a  plaintiff  in  this  action, 
all  the  parties  having  any  interest  in  the  premises  being  parties 
to  the  action,  and  having  been  personally  served  with  process, 
there  having  been  a  judgment  and  the  court  having  confirmed 
the  sales  made  thereunder,  the  judgment  is  binding  and  con- 
clusive upon  all  the  parties  to  the  action,  and  gives  the 
purchaser  a  valid  title.  (Cronvwell  v.  Hull,  97  N.  T.  209.) 
The  appellant  is  not  in  a  position  to  attack  the  judgment  as  it 
now  stands  if  it  is  erroneous.  The  only  persons  who  could 
complain  are  the  parties  to  the  action,  and  they  not  having  done 
so,  the  purchaser  is  protected  and  his  title  is  good.  (  WoodhuU 
v.  Little,  102  N.  Y.  165;  BUkdy  v.  Colder,  15  id.  617; 
Abbot  v.  Currom,,  98  id.  665 ;  Code  of  Civil  Pro.,  §§  1557, 
1577.)  As  no  one  but  the  parties  to  the  action  can  call  in 
question  the  purchaser's  title,  and  as  they  are  bound  by  the 
judgment  the  court  having  jurisdiction  there  is  no  reason  why 
the  sale  should  not  be  consummated.  (Blakely  v.  Colder,  15 
N.  Y.  617 ;  BoweU  v.  Hills,  56  id.  226 ;  Sullivan,  v.  SuUvvcm, 
66  id.  37.) 

Danforth,  J.  It  appears  by  the  report  of  the  referee  that 
the  plaintiff's  interest  in  the  premises  was  that  of  tenant  by 
the  curtesy,  and  as  such  he  was  entitled  to  the  possession 
and  profits  of  the  lands  and  premises  described  in  the  com- 
plaint, during  his  natural  life ;  that  the  defendant,  Alf aretta 
Reed,  was  seized  in  fee  simple,  subject  to  the  plaintiff's  estate, 
of  one  equal  undivided  one-half  part  of  those  premises ;  that 
the  other  defendants  were  infants  under  the  age  of  twenty-one 
years  and  were  seized  in  fee  simple,  subject  to  the  same  rights, 
each  of  one  equal  undivided  one-sixth  part  of  the  premises. 
The  principal  contention  of  the  appellant  is  placed  upon  the 
provisions  of  section  1538  of  the  Code  of  Civil  Procedure, 
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which,  after  naming  the  necessary  parties  to  an  action  for  parti- 
tion, declares  that "  no  person  other  than  a  joint  tenant  or  tenant 
in  common  of  the  property,  shall  be  a  plaintiff  in  the  action.5' 
The  same  section  provides  that  every  person  having  an  undi- 
vided share  in  possession  or  otherwise  in  the  property  m  question, 
a6,  among  others,  "  a  tenant  by  the  curtesy,"  must  be  made  a 
party  to  such  an  action.  It  is  plain,  therefore,  the  objection 
is  simply  that  he  stands  upon  the  record  as  plaintiff,  and  not 
as  defendant. 

The  judge  at  Special  Term  put  the  decision  upon  the  case 
of  CromweU  v.  Hull  (97  N.  T.  209)  decided  in  October,  1884. 
In  that  case  the  same  fact  appeared  and  this  court  held  that 
if  a  plaintiff  in  a  partition  suit  was  not  authorized  to  maintain 
the  action  because  not  a  joint  tenant  or  tenant  in  common 
with  the  remainderman,  still  the  defect  was  not  jurisdictional, 
and  the  decree,  if  erroneous,  not  absolutely  void.  That 
determination  applies  to  and  covers  this  case  unless  the  appel- 
lant is  right  in  his  contention  that  a  different  rule  now  prevails. 
The  partition  suit  in  the  case  cited  was  before  the  Code. 
That,  however,  can  make  no  difference.  The  court  in  the 
present  instance  had  jurisdiction  of  the  parties  and  of  the 
subject-matter  of  the  action,  and  from  the  decision  made,  no 
appeal  was  taken.  All  the  parties,  therefore,  are  bound. 
The  judgment  in  Crorwioell  v.  Hull  (supra)  covers  the  case 
and  it  is  unnecessary  to  add  to  the  discussion.  We  think  the 
title  offered  to  the  purchaser  was  a  good  title  and  his  motion 
to  be  relieved  was  properly  denied. 

The  order  appealed  from  should,  therefore,  be  affirmed. 

All  concur. 

Order  affirmed. 
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Maby  A.  A.  Livingston,  Appellant,  v.  Clara  O.  L.  Tuckke 
et  al.,  Respondents. 

The  will  of  L.  gave  a  life  estate  in  two-twentieths  of  his  property  to  his 
widow,  the  remainder  over  to  his  infant  daughter  M.,  in  case  she  survived 
her  mother;  if  not,  then  to  certain  other  beneficiaries  in  the  order  named. 
In  an  action  for  partition  of  certain  real  estate  of  which  said  testator 
died  seized,  commenced  during  the  minority  of  A.,  and  wherein  she 
was  made  a  party  defendant,  the  judgment  directed  a  sale  of  the 
premises.  The  testator's  widow  was  given  the  liberty  to  accept,  and  did 
accept,  out  of  the  proceeds  of  sale,  a  gross,  sum  in  lieu  of  her  interest  as 
tenant  for  life,  and  the  balance  of  the  purchase-money  of  the  two- 
twentieths  was  directed  to  be  paid  into  court,  to  be  invested  by  the 
chamberlain  of  the  city  of  New  York,  and,  upon  the  death  of  the  life 
tenant,  the  fund,  "  with  all  accumulations  of  interest,  dividends  or 
income/1  to  be  paid  to  M.,  if  then  living  ;  if  not,  then  to  the  beneficiaries 
entitled  under  the  will  to  take.  Upon  coming  of  age  M.  petitioned  that 
the  accumulation  be  paid  over  to  her  on  the  ground  that  such  accumula- 
tion was  prohibited  by  statute  (1  R.  S.  726,  §§  37,  38),  and  that  she  was 
entitled  thereto  "  as  presumptive  owner  of  the  next  eventual  estate." 
Held,  that  the  matter  of  the  disposition  of  the  fund  was  directly  involved 
in  the  actionand  was  res  adjudicate  ;  and,  therefore,  that  the  petition  was 
properly  denied. 

It  seems  that  the  directions  for  accumulation  were  proper,  as  the  will 
did  not  contain  any  directions  authorizing  it,  and  as  the  income  was 
paid  off  in  advance  out  of  the  principal,  when  subsequently  received,  it 
was  properly  devoted  to  restoring  said  principal  to  the  condition  it  would 
have  been  if  it  had  not  been  thus  depleted. 

(Argued  November  29,  1887;  decided  December  13,  1887.) 

Appeal,  by  Mary  A.  A.  Livingston,  from  order  of  the  Gen- 
eral Term  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, made  October  26,  1887,  which  aflirmed  an  order  of 
Special  Term  denying  the  petition  of  the  appellant,  praying  that 
an  order  be  made  directing  the  payment  to  the  petitioner  of  the 
accumulation  of  interest,  dividends  and  income  of  the  two 
funds  mentioned  in  her  petition. 

The  nature  of  the  two  funds  and  how  arising  is  set  forth  in 
the  opinion. 

Geo.  S.  Wilkes  for  appellant.  The  orders  of  court  mentioned 
in  the  petition  directing  accumulation  during  the  life  of 
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Evalina  M.  Livingston  and  Bliss  are  void.  (Harris  v.  Clark, 
7  N.  Y.  242;  Pray  v.  Hegemcm,  92  id.  508;  86  id.  227; 
29  Hun,  20 ;  1  R.  S.  726,  §§  37,  38,  40.) 

Pawl  F.  C.  Tucker  for  respondents.  The  respondents  have 
a  valid  contingent  remainder  in  fee  in  the  principal  and 
income.    (1  R.  S.  726,  §§  4,  26  of  art.  2,  chap.  1,  pt.  2.) 

Finoh,  J.  The  petitioner  is  a  devisee  under  the  will  of 
Robert  Swift  Livingston  who  died  in  1867.  No  copy  of  that 
will  is  furnished  to  us,  and  we  only  know  its  contents  from  some 
brief  and  partial  statements  contained  in  the  petition.  The 
testator  gave  to  his  wife  Matilda  a  life  estate  in  two  twentieths 
of  his  property,  and  the  remainder  over  to  the  petitioner,  who 
alleges  that  such  remainder  was  in  fee,  but  does  not  explain 
whether  such  fee  was  absolute,  conditional,  or  contingent. 
Subsequently,  and  during  the  minority  of  the  petitioner,  an 
action  of  partition  was  brought  in  which  she  among  others 
was  made  a  party  defendant.  By  the  decree  entered  the 
testator's  widow  was  at  liberty  to  accept  out  of  the  proceeds 
of  the  sale  ordered,  a  gross  sum  in  lieu  of  her  interest  as 
tenant  for  life,  and  did  so  accept  it.  The  balance  of  purchase 
money  was  required  to  be  paid  into  court  to  be  invested  by  the 
chamberlain  of  the  city  New  York,  as  follows:  First,  for 
the  benefit  of  the  infant  defendant,  Mary  Alice,  who  is  the 
present  petitioner;  second,  in  case  she  should  die  before 
her  mother  who  was  the  life  tenant,  "  then  for  the  benefit  of 
those  entitled  thereto  by  the  seventh  clause  of  the  last  will 
and  testament  of  Robert  Swift  Livingston,  deceased."  That 
clause  is  not  furnished  for  our  examination.  We  can  only  infer 
its  contents  from  the  further  provisions  of  the  decree  directing 
the  ultimate  distribution.  Those  provisions  are  that  upon  the 
death  of  the  life  tenant  the  fund  "  with  all  accumulations  of 
interest,  dividends  or  income,"  be  paid,  first,  to  Mary  Alice  if 
she  should  be  then  living ;  second,  if  she  should  be  then  dead 
leaving  issue  then  surviving,  such  issue  should  take  the  whole, 
share  and  share  alike ;  but,  third,  if  at  the  death  of  the  life 
tenant.  Mary  Alice  should  be  dead  leaving  no  issue  at  that  date 
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surviving,  then  the  fund  to  be  paid  in  specified  proportions  to 
nine  ultimate  remaindermen  if  then  living  and  to  the  issue 
then  living  of  such  as  should  be  dead.  We  must  assume  this 
distribution  to  have  followed  the  terms  of  the  will,  and,  so  far 
at  least,  to  have  determined  its  construction. 

Another  portion  of  the  testator's  lands  was  also  sold  under 
a  judgment  of  the  court,  proceeding  upon  the  authority  of  a 
special  act  of  the  legislature  permitting  such  sale.  Out  of  the 
proceeds  the  life  tenant  again  took  a  gross  sum  in  discharge 
of  her  interest,  and  the  order  of  the  court  appointed  the 
United  States  Trust  Company  trustee  to  receive  and  hold  the 
remainder  of  the  proceeds  "  during  the  lifetime  of  the  said 
Evalina,"  the  life  tenant,  "  and  during  that  period  to  allow 
the  same  to  accumulate,  and  hold  the  said  trust  property  for 
the  use  of  the  same  persons  and  subject  to  the  same  limitations 
as  provided  by  the  will  of  the  aforesaid  Robert  Swift  Livingston, 
deceased."  The  fund  in  the  hands  of  the  trustee  has  been 
transferred  by  the  order  of  the  court  to  the  city  chamberlain. 
Mary  Alice  has  become  of  full  age,  but  her  mother,  the  life 
tenant,  is  still  living.  On  these  facts  the  petitioner  alleges  that 
the  two  orders  for  accumulation  are  void,  and  claims  to  be 
entitled  to  receive  the  accumulations  as  well  as  the  two  funds 
themselves  "  as  presumptive  owner  of  the  next  eventual  estate." 
Her  petition  has  been  denied  and  the  denial  affirmed. 

There  are  two  answers  to  the  appellant's  demand  independent 
of  that  given  by  the  Special  Term.  The  disposition  of  the 
funds  is  res  adjudicata.  It  was  directly  involved  in  both  actions, 
and  we  must  assume  was  determined  in  accurate  accordance 
with  the  provisions  of  the  will.  No  new  fact  has  occurred  to 
change  the  situation  or  confer  new  and  different  rights.  That 
the  petitioner  has  arrived  at  full  age  is  an  immaterial  circum- 
stance. The  period  of  distribution  is  fixed  at  the  death  of  the 
life  tenant  and  not  at  the  majority  of  the  petitioner.  The 
decree,  therefore,  cannot  be  attacked  and  in  effect  reversed 
upon  this  motion,  when  the  jurisdiction  of  the  court  is  not 
assailed  and  there  is  no  allegation  of  fraud.  The  counsel 
for  the  appellant  says  he  does  not  assail  it.    He  says  in  his 
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brief  "  we  do  not  seek  to  set  aside  or  disturb  the  judgment. 
We  only  ask  for  the  accumulations  of  interest,  etc.,  undisposed 
of  by  the  judgment  the  directions  as  to  which  are  void  and 
therefore  should  be  stricken  from  the  judgment."  Those 
directions  may  have  been  erroneous,  but  they  are  not  void. 
The  court  had  complete  jurisdiction  both  of  the  parties  and 
of  the  6ubject-matter,  and,  if  it  withheld  from  the  petitioner 
what  should  have  been  awarded  to  her  ana  proceeded  upon 
an  erroneous  view  of  the  will  and  the  rights  of  the  parties 
under  it;  that  should  have  been  corrected  on  appeal  and  does 
not  make  the  judgment  void. 

But  there  is  another  answer.  The  directions  to  accumulate 
are  not  necessarily  even  erroneous,  and  the  authorities  cited 
do  not  apply.  (1  R.  S.  726,  §§  37,  38 ;  Pray  v.  Hegeman, 
92  N.  T.  508.)  The  statute  avoids  directions  to  accumulate 
made  by  deed  or  will,  except  as  specified.  It  does  not  appear 
that  the  will  of  Livingston  contained  any  such  directions. 
The  inference,  from  what  appears,  is  that  it  did  not>  and  so 
the  statute  was  not  violated.  But,  I  think,  what  are  now 
called  accumulations  are  not  really  such.  The  testator  con- 
templated that  the  annual  income  of  the  two-twentieths  should 
be  paid  year  by  year  to  his  widow,  the  life  tenant.  On  his 
plan  there  could  be  no  accumulations  at  all.  What  happened 
came  from  the  intervention  of  the  court  ordering  a  sale  and 
the  acceptance  by  the  widow  of  a  gross  sum  in  lieu  of  her 
annuity.  The  fund  paid  off  the  income  in  advance  and  out 
of  principal.  Its  income  since  then  has  been  merely  paying 
back  to  the  principal  those  advances  and  restoring  it  to  the 
condition  it  would  have  been  in  if  it  had  not  been  depleted. 
At  the  death  of  the  widow  it  will  simply  be,  in  theory  at 
least,  fully  restored,  and  the  original  devise  over  capable  of 
being  accomplished  as  intended.  But  without  deciding  this 
point  finally,  it  is  enough  that  the  direction  of  the  court  is 
not  void,  even  if  erroneous. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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William  V.  Clark,  Appellant,  v.  The   Board  of  Super- 
visors of  Saratoga  County,  Respondent. 

In  November,  1866,  the  board  of  supervisors  of  Saratoga  county,  acting 
under  the  authority  conferred  upon  such  board  by  the  acts  of  1864  and 
1865  (Chaps.  8  and  72,  Laws  of  1864,  chap.  41,  Laws  of  1866),  passed 
resolutions  providing  for  raising,  by  taxation,  a  portion  of  the  bounty 
debt,  and  directing  the  county  treasurer  "  to  procure  an  extension  of  the 
time  of  payment  of  the  residue. "  Similar  resolutions  were  passed  each  year 
down  to  1875,  and  the  annual  accounts  of  the  county  treasurer  with  the 
accompanying  vouchers  showed  that  he  made  new  loans  and  issued  new 
obligations  each  year.  In  an  action  upon  two  notes  given  by  the  county 
treasurer  to  plaintiff  for  money  loaned  which,  upon  their  face,  purported 
to  have  been  issued  in  pursuance  of  said  resolutions,  it  appeared  that  said 
officer  had  fraudulently  overissued  notes  to  a  large  amount,  and  that  plaint- 
iff was,  with  the  exception  of  one  year,  a  member  of  the  board  of  supervisors 
from  1863  to  1875,  and  chairman  of  the  board  for  several  years.  There  was 
no  proof  that  at  the  time  the  money  was  borrowed  it  was  not  needed  for  the 
purposes  specified  in  the  resolutions,  or  that  it  was  misappropriated. 
Held,  the  presumption  was  that  the  county  treasurer,  actually  borrowed 
this  money,  as  authorized,  and  applied  it  to  the  uses  of  the  county, 
that  the  fact  that  plaintiff  was  a  member  of  the  board  did  not  make  him 
chargeable  with  knowledge  of  the  wrongs  perpetrated  by  the  county 
treasurer;  but  even  if  so  chargeable,  this  would  not  constitute  a  defense. 

(Argued  December  2, 1887;  decided  December  18,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  12,  1885,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury. 

This  action  was  brought  upon  two  notes  issued  to  plaintiff 
by  Henry  A.  Mann,  then  treasurer  of  the  county  of  Saratoga, 
of  one  of  which  notes  the  following  is  a  copy : 

"  No.  67.  Saratoga  Cotjnty  Treasurer's  Office,  \ 

Ballston  Spa,  April  23, 1875.  * 

"  In  pursuance  of  a  resolution  passed  November,  1874,  by 
the  board  of  supervisors  of  Saratoga  county,  the  county  of 
Saratoga  promises  to  pay  at  the  Saratoga  county  treasurer's 
Sickels  —Vol.  XLIL       70 
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office,  on  the  15th  day  of  February,  1876,  W.  V.  Clark  or 
bearer  seven  hundred  dollars,  at  7  per  cent  interest  for  value 

m  received. 

'  "  $700.  "  HENRY  A.  MANN,  Treasurer.19 

The  other  note  was  similar  in  form,  save  that  it  was  dated 
August  S,  1875,  and  was  for  the  sum  of  $800. 

Both  notes  were  given  for  moneys  advanced  by  plaintiff 
and  ostensibly  borrowed  by  Mann  in  pursuance  of  the  resolu- 
tion referred  to  therein.  That  resolution  authorized  the 
county  treasurer  to  borrow  on  the  credit  of  the  county  $8,000 
for  one  year. 

It  appeared,  among  other  things,  that  in  November,  1865, 
the  county  of  Saratoga  was  indebted  to  the  amount  of  $618,000 
for  bounty  moneys  borrowed  on  its  credit  This  debt  was 
represented  by  obligations  signed  by  Mann  as  county  treasurer, 
some  in  the  form  of  notes  similar  to  those  in  suit,  others  in  the 
form  of  bonds.  At  the  annual  meeting  of  the  board  of  that 
year,  resolutions  were  passed  directing  the  county  treasurer  to 
procure  an  extension  of  certain  portions  of  said  debt.  At  each 
subsequent  annual  meeting  down  to  and  including  1874,  said 
board  passed  similar  resolutions,  the  plan  being  to  pay  part  of 
the  debt  each  year,  and  to  extend  the  remainder.  The  county 
treasurer  assumed  to  exercise  the  authority  so  given  to  extend 
the  debt  under  these  annual  resolutions  by  borrowing  money 
to  pay  maturing  obligations,  and  giving  notes  therefor,  or  by 
giving  new  obligations  to  take  up  the  old  ones.  If  the  treas- 
urer had  actually  applied  the  moneys  raised  by  taxation  each 
year  for  the  payment  of  said  indebtedness  to  that  purpose,  the 
amount  unpaid  in  February,  1875,  would  have  been  about 
$8,000.  He,  however,  misappropriated  large  amounts  thereof 
and  actually  borrowed  that  year  $138,631. 

The  further  material  facts  are  stated  in  the  opinion. 

L.  B.  Pike  for  appellant.  The  power  to  renew  or  con- 
tinue the  indebtedness  was  complete.  (Laws  of  1864,  chap.  8, 
§  15 ;  Potter's  Dwarris,  123  Max.  7,  8 ;  WilMamsport  v. 
Coram.  84  Penn.  St.  487 ;  Mayor,  etc.,  v.  Iwnum,  57  Ga.  370 ; 
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People  v.  Brermcm,  39  Barb.  523,  545 ;  Ketchum  v.  Buffalo, 
21  id.  294;  14  N.  Y.  356,  365;  Meech  v.  Buffalo,  29  id. 
198;  Tucker  v.  Raleigh,  75  BT.  C.  267;  HaR  v.  Lauder- 
dale,  46  N.  Y.  70;  Le  Couteulx  v.  Buffalo,  33  id.  333; 
R.  S.,  pt  1,  chap.  12,  tit.  1,  art.  1,  §  2.)  The  authority  given  the 
agent,  the  county  treasurer,  to  extend,  carried  with  it  the  power 
to  do  the  acts  necessary  to  the  attainment  of  the  purpose. 
(Hall  v.  Lauderdale,  46  N.  Y.  73 ;  Story  on  Agency,  §  97 ; 
Com.  Bank  v.  Norton,  1  Hill,  504 ;  WilUams  v.  Getty,  31 
Penn.  St  464;  Sup'rs  v  Seabury,  11  Abb.  [N.  0.]  461,  671 ; 
Jogger  I.  Co.  v.  Walker,  76  N.  Y.  521 ;  Belmont  v.  Coleman, 
1  Bosw.  188 ;  Nelson  v.  Eaton,  26  N.  Y.  414,  415 ;  Farmers 
L.  &  T.  Co.  v.  Curtis,  7  id.  466 ;  Be  Groffv.  Am.  Linen  T. 
Co.  21  id.  124;  Farmers  L.  cfe  T.  Co.  v.  Clowes,  3  id.  470; 
Partridge  v.  Badger,  25  Barb.  146 ;  Lee  v.  Sandy  BUI,  40 
K  Y.  442;  IT.  Y.&B.  S.  M.  &  L.  Co.  v.  Brooklyn,  71  id. 
584 ;  Jackson  v.  Marsh,  6  Cow.  281 ;  People  v.  Supr^s,  34 
K  Y.  516 ;  Magee  v.  Cutler,  43  Barb.  253.)  The  power 
to  borrow  and  extend  being  in  the  county,  an  irregular 
exercise  of  that  power  cannot  defeat  plaintiff.  (Moore  v. 
Mayor,  etc.,  73  N.  Y.  239 ;  People  v.  Sup'rs,  43  Barb. 
398 ;  34  N.  Y.  516 ;  Magee  v.  Cutler,  4  Barb.  240 ;  Faulk- 
ner v.  Metcalf,  id.  258;  People  v.  Sup'rs,  43  N.  Y.  130; 
The  county  obligations  were  valid  in  whatever  form  they  were 
given  for  this  debt.  (People  v.  Sup'rs,  34  N".  Y.  522 ;  6 
Week.  Dig.  370;  People  v.  Mead,  U  K  Y.  114;  Kelly  v. 
McCormick,  28  id.  318,  323 ;  MoU  v.  Hicks,  1  Cow.  513 
Phelps  v.  Tales,  16  Blatch.  192;  68  Me.  160;  6  Otto,  312 
Solon  v.  Bk.,  35  Hun,  1 ;  Genoig  v.  Sitterh/,  56  K  Y.  214 
Oneida  Bk.  v.  Ontario  Bk.,  21  id.  490 ;  People  v.  Brennan,  39 
Barb.  544 ;  Jfoss  v.  Averill,  10  N.  Y.  457 ;  Kelly  v.  Mayor, 
etc.,  4  Hill,  263 ;  WUliamsport  v.  Comm.,  84  Penn.  St.  487 ; 
Ketchum  v.  Buffalo,  14  K  Y.  375 ;  Moss  v.  6foA%,  2  Hill, 
265.)  If  an  original  authority  were  wanting  the  subsequent 
ratification  by  the  supervisors  was  equivalent  to  an  original 
authority.  A  municipal  corporation  can  ratify  an  act  it  could 
originally  authorize.    (Shawmeetown  v.  Baker,  85  DL  564; 


556  Clark  v.  B'd  of  Supers  of  Saratoga  Co.         [Dec, 

Statement  of  case. 


Peterson  v.  Mayor,  etc.,  17  M*.  Y.  453 ;  People  v.  Flagg,  icL  586 ; 
Brady  v.  Mayor,  etc.,  1  Barb.  584 ;  Story  on  Agency,  §§  244, 
254, 255 ;  Hoyt  v.  Thompson,  19  N.  Y.  208 ;  Sup'rs  v.  Seabury, 
11  Abb.  [K  C]  461 ;  Brown  v.  Jfoyor,  <*&.,  63  K  Y.  244 ; 
People  v.  Supers,  68  id.  119.)  The  county  having  permitted 
its  treasurer  to  transact  its  business  in  this  manner,  and  having 
approved  his  acts,  authorized  him  to  continue  in  the  same  man- 
ner, and  justified  parties  in  dealing  with  him  in  that  manner. 
(Story  on  Agency,  §§  89,  260 ;  Calhoun  v.  B.  B.  B.  Co., 
28  Hun,  379,  402.)  A  party  dealing  with  a  municipal 
corporation  must  see  to  it  that  the  power  exists,  and 
there  his  duty  ends.  (Bdo  v.  Com'rs,  76  N.  C.  E.  489 ;  7 
Otto,  272;  Orleans  v.  Piatt,  9  id.  682;  Cbm'rs  v.  Bolles^ 

94  U.  S.  104;  Bodge  v.  Platte  Co.,  82  N.  Y.  230.) 
The  treasurer's  misappropriation  is  chargeable  to  the  county, 
and  the  county  must  raise  the  money  again  in  some  manner. 
(Chemung  Co.  Bk.v.  Supers,  5  Denio,  522, 523 ;  Bassett  v. Ohio, 
26  O.  R.  543 :  People  v.  Comptroller,  77  K  Y.  45 ;  Federgreen 
v.  FaOsburgh,  25  Hun,  152 ;  Ketchum  v.  Buffalo,  14  N.  Y. 
363-366 ;  87  id.  628 ;  98  111.  94.)  The  giving  of  the  new 
obligations,  if  they  were  void,  did  not  extinguish  the  debt. 
(43  N.  Y.  159 ;  65  Barb.  303 ;  27  How.  Ill ;  58  N.  Y.  350 ; 
46  id.  76 ;  5  Denio,  517 ;  13  Wend.  101 ;  11  id.  9 ;  15  Johns. 
475 ;  Jogger  Iron  Co.  v.  Walker,  76  N.  Y.  521.)  The  notes 
in  question,  if  they  were  void  as  obligations,  were  still  valid  to 
extend  the  debt,  so  far  as  to  prevent  the  statute  of  limitations 
running  under  section  395,  Code  of  Civil  Procedure,  and  in 
any  view  of  the  case  would  so  operate.     (In  re  Contains* 

95  K  Y.  340 ;  Nat  B'k  v.  Phelps,  86  id.  484 ;  Smith  v.  Byan, 
66  id.  352  ;  Kelly  v.  Weber,  27  Hun,  8 ;  Harper  v.  Fairley, 
53  N.  Y.  442 ;  Shoemaker  v.  Benedict,  11  id.  185 ;  People  v. 
IngersoU,  58  id.  1 ;  Huff  v.  Knapp,  5  id.  66,  67 ;  People  v. 
Stout,  23  Barb.  346 ;  People  v.  New  York,  5  Cow.,  336.)  The 
obligations  in  suit  are  such  as  need  not  have  been  presented 
to  the  board  of  supervisors  of  the  county  to  be  audited  by 
them.  (1  R.  S.  [Banks  6th  ed.],  929,  §  10 ;  Blake  v.  Supers, 
61   Barb.   149;  Chemung  Co.  Ek  v.  SupWs  5  Den.  517; 


1887.]        Clabk  v.  B'd  of  Sup'bs  of  Saratoga  Co.  557 

Statement  of  case. 

Backer  v.  Sup'rs,  3  W.  Dig.  293 ;  Marsh  v.  Little  Val- 
ley, 1  Hun,  554;  64  N.  Y.  112;  People  v.  Hawkins, 
46  id.  9  ;  Newman,  v.  Supers,  45  id.  686 ;  Bridges  v.  Supers, 
92  id.  570 :  Hathaway  v.  Homer,  5  Lans.  267 ;  Federgreen  v. 
FaUsburg,  25  Hun  152 ;  j&KS  v.  &gfr«,  12  N.  Y.  52 ;  People 
v.  Thompson,  25  Barb.  73 ;  Brown  v.  Canton,  4  Lans,  409 ; 
64  N.  Y.  112;  46  id.  9;  61  Barb.  149;  2  Hill  45;  92K  Y. 
580.)  The  bonds,  notes  and  instruments  being  within  the 
power  of  the  county,  even  if  improperly  issued  by  the  treasurer 
were  negotiable  instruments,  and  in  the  hands  of  a  bona  fide 
transferee  for  value,  are  binding  on  the  county.  (iT k  Rome 
v.  Rome,  19  N.  Y.  20 :  Bramard  v.  N.  Y.  G  &  H.  R.  R.  R. 
Go.,  25  id.  495,  500 ;  Lindsley  v.  Biefendorf,  43  How.  357 ; 
People  v.  Mead,  24  N.  Y.  114 ;  Detafidd  v.  Hi.  2  HilL  159; 
Blake  v.  Sup'rs,  61  Barb.  159;  Bissell  v.  M.  S.  R.  R.  Go., 
22  N.  Y.  290 ;  84Penn.  St.  487 ;  24  Am.  Kep.  208  ;  13  Blatch. 
246,  424;  12  id.  539;  12  Wheat.  70;  11  Otto.  494;  1  Wall. 
83,  175,  384 ;  5  id.  784 ;  15  id.  358 ;  14  id.  252 ;  19  Alb.  Law 
Jour.  201,  317.)  Without  reference  to  a  part  of  the  demand 
being  within  the  authority  the  defendant  is  estopped  from 
denying  that  the  loan  was  authorized,  because  it  was  within 
the  apparent  authority.  (iT.  Y.  cfe  N.  H.  R.  R.  Go.  v.  SchvyUr, 
34  N.  Y.  30 ;  1  R  S.  [Banks  6th  ed.],  865,  §  14.) 

Charles  S.  Lester  for  respondent.  It  was  the  duty  of  the 
Board  of  Supervisors  and  of  the  plaintiff,  as  a  member  there- 
of, to  take  the  proper  safeguards  to  provide  that  the  moneys 
raised  to  pay  the  bounty  debt  should  be  properly  applied  for 
that  purpose.  (1  R.  S.,  369,  §§  21,  23.)  Before  giving  either 
note,  Mann  had  exhausted  the  authority  thus  attempted  to  be 
conferred  by  giving  notes  to  the  amount  of.  over  $50,000,  and 
the  notes  given  to  the  plaintiff  were,  therefore,  clearly 
unauthorized  and  void.  {Supervisors  of  Rensselaer  County 
v.  Bates,  17  N.  Y.  242 ;  Chapleo  v.  Brunswick  Building 
Soc.,  29  Eng.  [Moak's],  781 ;  Lowell  Savings  Bk  v.  Win- 
chester, 8  Allen,  109.)  The  law  will  not  permit  the  plaintiff, 
who  was  one  of  the  public  agents  of  the  county  of  Saratoga, 
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to  occupy  a  position  in  which  his  private  interests  would  be  in 
conflict  with  his  duty  to  his  principal,  and  he  having  thought- 
lessly or  corruptly  placed  himself  in  such  position,  the  law 
will  not  aid  him,  (Adsit  v.  Brady,  4  Hill,  630 ;  Bassett  v. 
Fishy  75  N.  Y.  389 ;  Bobinson  v.  Chamberlain,  34  id.  389 ; 
Shepherd  v.  Lincoln,,  17  Wend.  250;  Smith  v.  City  of 
Albany,  61  N.  Y.  444 ;  Stme  v.  JSoys,  3  Denio,  575 ;  N.  T. 
Cent.  Ins.  Co.  v.  Nat.  Pro.  Ins.  Co.,  14  N.  Y.  85 ;  Loeb  v. 
Hellman,  45  Sup.  Ct.  Rep.  336 ;  Darby  v.  Pettee,  2  Duer, 
139,  150 ;  Wood  v.  WaterviUe,  5  Mass.  294.) 

Earl,  J.  All  the  controlling  facts  in  this  case  are  like  those 
in  the  case  of  Parker  v.  Board  of  Supervisors  of  Saratoga 
County,  recently  decided  by  us  (106  N.  Y.  392).  Both  cases 
were  tried  before  the  same  judge,  and  in  that  case  he  ordered 
judgment  in  favor  of  the  plaintiff,  and  in  this  case  against 
the  plaintiff.  In  that  case  it  was  held  by  us  that  the  county 
treasurer  was  authorized  to  borrow  money  and  give  notes 
therefor  binding  upon  the  county,  but  that  his  authority  to 
borrow  was  restricted  as  there  stated ;  that  it  is  a  well  settled 
doctrine  of  agency,  that  whenever  the  act  of  the  agent  is 
authorized  by  the  terms  of  the  power,  that  is,  whenever,  com- 
paring the  act  done  by  the  agent  with  the  words  of  the  power, 
the  act  is  in  itself  warranted  by  the  terms  used,  such  act  is 
binding  on  the  constituent  as  to  all  persons  dealing  in  good 
faith  with  the  agent ;  that  applying  that  test  to  the  acts  of 
the  county  treasurer,  nothing  was  lacking  to  establish  his 
authority  in  the  transactions  with  Parker,  except  that  as  it 
was  shown  that  he  fraudulently  borrowed  money  and  issued 
obligations  in  excess  of  the  limit  fixed  in  the  resolutions  of  the 
board  of  supervisors  and  that  those  transactions  may  have  been 
a  part  of  the  fraudulent  dealings ;  that  the  acts  of  the  county 
treasurer  were  within  his  actual  authority  until  further  evidence 
should  be  given  by  the  defendant  tending  to  identify  the  par- 
ticular dealings  with  Parker  as  a  part  of  the  fraudulent  deal- 
ings ;  that  it  was  a  just  rule  supported  by  analogies  that  when 
the  act  of  the  agent  apparently  conforms  to  the  authority,  and 
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includes  the  particular  transaction,  and  is  not  in  excess  of  the 
authority  conferred,  so  far  as  third  persons  dealing  with  the 
agent  can  know,  the  act  of  the  agent  is  presumptively  within 
the  authority  conferred ;  that  the  burden  of  proving  that  it 
was  done  after  the  authority  was  spent  rests  upon  the  prin- 
cipal, and  that  the  burden  is  not  met,  nor  the  presumption 
overthrown  by  proof  that  in  the  course  of  the  agent's  dealings, 
he  fraudulently  exceeded  his  authority,  without  showing  or 
giving  evidence  from  which  a  jury  would  have  a  right  to  infer 
that  the  particular  transaction  was  unauthorized.  There  we 
sustained  the  plaintiffs  recovery  on  the  ground  that  the  loans 
were  made  by  Parker,  in  good  faith ;  that  it  did  not  appear 
that  the  treasurer  misappropriated  any  of  the  money  borrowed 
of  Parker  ;  that  the  indebtedness  which  the  treasurer  was 
authorized  to  extend  at  no  time  fell  short  of  the  loans  made 
by  Parker  or  the  notes  issued  in  renewal,  and  that  the  defend- 
ant had  failed  to  indentify  the  transactions  with  Parker,  as  in 
excess  of  the  actual  authority  vested  at  the  time  in  the  treas- 
urer. Our  decision  proceeded  upon  the  theory  that  the  case 
was  before  us  substantially  the  same  as  it  would  have  been  if 
there  had  been  a  finding  based  upon  positive  proof  that  Parker 
had  loaned  the  money  to  the  county  treasurer  in  good  faith; 
that  the  transaction  was  authorized  by  the  resolutions  of  the 
board  of  supervisors,  and  that  the  money  borrowed  was 
actually  appropriated  to  the  purposes  authorized  by  the  resolu- 
tions. The  presumption  raised  by  law  was  held  to  take  the 
place  of  positive  proof. 

Precisely  the  same  facts  exist  in  this  case.  Beyond  dispute 
the  county  treasurer  was  authorized  by  the  resolutions  of  the 
board  of  supervisors  to  borrow  this  money  and  notes  in  the 
name  of  the  county  were  given  to  the  plaintiff  in  the  same  form 
as  those  which  were  held  by  Parker.  There  is  no  proof  that 
at  the  precise  time  this  money  was  borrowed  it  was  not  needed 
for  the  purposes  specified  in  the  resolutions,  or  that  it  was  mis- 
appropriated. The  presumption  is  that  the  county  treasurer 
actually  borrowed  this  money  for  the  county  and  applied  it  to 
the  uses  of  the  county,  and  as  we  held  in  the  Parker  case 
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we  must,  under  precisely  similar  circumstances,  therefore, 
hold  in  this,  that  this  action  was  not  well  defended. 

But  judgment  went  against  the  plaintiff  at  the  Special  Term 
from  the  force  and  effect  given  to  the  proof  that  at  the  time 
he  loaned  this  money  to  the  county  treasurer  he  was  a  supervisor 
of  one  of  the  towns  of  Saratoga  county,  and  thus  a  member  of 
the  board  of  supervisors,  and  that  he  had  been  such  supervisor 
during  all  the  years  from  and  including  the  year  1863,  to  and 
including  the  year  1875,  except  the  year  1866,  and  chairman 
of  the  board  of  supervisors  in  the  years  1868,  1869,  1870  and 
1875.  The  trial  judge  found  as  matters  of  fact  that  the 
plaintiff  being  a  member  of  the  board  of  supervisors  and 
knowing  the  extent  of  the  powers  intended  to  be  conferred 
upon  the  treasurer  by  the  resolutions  of  the  board,  was  in  the 
exercise  of  ordinary  care  and  prudence,  bound  to  ascertain 
what  the  treasurer  had  done  under  such  resolutions,  and  that 
he  was  chargeable  with  knowledge  of  the  amount  of  the 
previous  notes  which  had  been  issued  by  the  county  treasurer ; 
that  it  was  his  duty  as  a  member  of  the  board  of  supervisors 
to  inform  himself  as  to  the  condition  and  extent  of  the  debt 
of  the  county,  and  that  as  supervisor  he  was  presumed  to  have 
been  acquainted  with  the  condition  and  extent  of  the  debt  of 
the  county  during  the  times  he  was  supervisor.  The  plaintiff 
appears  to  have  been  defeated  upon  the  ground  that  as  a 
member  of  the  board  of  supervisors  he  was  wanting  in  the 
active  diligence,  vigilance  and  care  which  were  due  from  him 
to  the  county,  and  that  therefore  he  was  responsible  to  some 
extent  and  in  some  way  for  the  misconduct  and  misappropriation 
of  the  public  money  by  the  county  treasurer,  and  hence  that 
he  should  not  be  permitted  to  recover  the  money  loaned  by 
him  to  the  county. 

We  are  unable  to  perceive  upon  what  theory  the  plaintiff 
could,  as  supervisor,  be  charged  with  knowledge  of  what  the 
treasurer  had  done  under  the  resolutions,  or  in  violation  of 
them  before  he  borrowed  plaintiff's  money.  The  plaintiff  as 
a  public  officer  was  bound  only  to  exercise  ordinary  diligence, 
and  there  is  no  finding  and  no  just  inference  from  the  evidence 
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that  such  diligence  would  have  disclosed  to  him  the  treasurer's 
misfeasance,  or  the  condition  or  extent  of  the  county  debt. 
The  treasurer  meant  to  cover  up  his  misdoings  and  conceal 
them  from  the  scrutiny  of  the  board  of  supervisors.  He  was 
an  official  greatly  trusted  by  the  people  of  his  county,  having 
been  elected  for  five  consecutive  terms  of  three  years  each  to 
the  office  of  county  treasurer.  The  plaintiff  was  not  bound 
under  such  circumstances  to  believe  or  suspect  that  he  was  a 
criminal  and  to  take  extraordinary  precautions  to  protect  the 
people  against  his  criminal  misconduct  There  is  no  evidence 
that  the  plaintiff  did  not,  as  supervisor,  act  in  good  faith  and 
give  to  the  discharge  of  his  duties,  that  degree  of  care  and 
vigilance  which  the  law  exacts  of  such  public  officers  dealing 
with  other  public  officials,  who  also  act  under  the  sanction  of 
an  oath  and  the  authority  of  law. 

But  we  do  not  perceive  what  bearing  the  facts  which  were 
supposed  to  distinguish  this  case  from  the  Parker  case  can  have, 
or  how  they  can  furnish  a  defense  to  this  action.  Upon  the 
proof  as  it  appears  in  this  record  and  as  we  are  bound  to  take 
it,  it  is  shown  that  the  county  treasurer  by  resolutions  of  the 
board  of  supervisors  was  authorized  to  borrow  and  did  borrow 
in  precise  accordance  with  the  terms  of  the  resolutions,  this 
money  from  th3  plaintiff  and  actually  applied  it  to  the  use  of 
the  county;  and  we  cannot  comprehend  how  the  plaintiff's 
carelessness  or  misconduct,  as  a  member  of  the  board  of  super- 
visors, furnishes  any  defense  to  a  cause  of  action  for  the 
money  thus  loaned.  Even  if  he  was  chargeable  with  notice 
that  the  treasurer  had  misappropriated  some  of  the  money 
which  he  borrowed,  and  had  issued  notes  far  in  excess  of  what 
he  was  authorized  to  issue  against  the  county,  yet  such  facts 
would  not  constitute  a  defense  to  this  action  where  it  appears 
that  the  money  was  honestly  loaned  and  where  it  must  be 
presumed,  in  the  absence  of  proof  to  the  contrary,  that  it  was 
not  misappropriated  but  was  actually  applied  to  the  use  of  the 
county.  If  it  had  appeared  that  the  county  treasurer,  when 
he  loaned  this  money,  was  acting  in  excess  of  his  actual 
authority,  and  that  he  had  misappropriated  the  money,  and 
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the  plaintiff  was  seeking  to  hold  the  principal  and  maintain 
this  action  because  the  agent  in  the  transaction  with  him  acted 
within  the  scope  of  his  apparent  authority,  we  would  have 
had  a  different  case  to  deal  with,  and  there  would  have  been 
some  room  for  the  application  of  the  principles  of  law  upon 
which  the  plaintiff  has  thus  far  been  defeated. 

We  are  therefore  of  opinion  that  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Peokham,  J.,  not  sitting. 

Judgment  reversed. 


Solomon  M.  Schwartz  etal.,  Appellants,  v.  Joseph  Hymax, 
Respondent. 

In  February,  1879,  defendant  wrote  a  letter  to  plaintiffs  requesting  them  to 
send  to  P.  a  full  line  of  samples  "  suitable  for  spring  and  summer  at  the 
lowest  figure,"  adding  "  I  will  guarantee  the  payment  of  any  goods  you 
may  sell  him,  hoping  you  will  comply  with  my  request  and  attend  to  it 
at  once."  Plaintiff  sent  the  samples  as  requested ;  P.  ordered  various  bills 
of  goods  from  time  to  time  and  paid  for  his  purchases  up  to  1888;  for 
goods  sold  during  that  year  he  did  not  pay.  In  an  action  upon  the 
guaranty,  held,  that  it  was  not  a  continuing  one,  but  referred  simply  to 
and  covered  the  one  transaction,  t.  e.,  the  goods  ordered  from  the  samples 
sent  as  requested;  and  that,  therefore,  plaintiffs  were  not  entitled  to 
recover. 

(Submitted  November  80,  1887;  decided  December  20,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  29, 1885,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Blvmemtid  dk  Hirsch  for  appellants.  The  instrument  in 
question  was  a  continuing  guaranty.  (Agawam  Bk.  v.  Stern , 
18  N.  T.  510,  511 ;  City  Nat.  Bk.  v.  Sherill,  Hill  and  Denio, 
Supp.  219 ;  Merchants  Nat.  Bank  of  Whitehall  v.  HaU,  83 
N.  Y.  343,  344 ;  Tooths  v.  Elgutter,  45,  Am.  R,  103 ;  Gates 
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v.  Johnson,  24  N.  Y.  64;  Scott  v.  MyaU,  60  Am.  Dec.  487; 
Lowe  v.  Beckwith,  58  id.  659 ;  Menard  v.  Scudder,  56  id. 
610,  611 ;  HotchUss  v.  Barnes,  34  Conn.  27.)  If  the  lan- 
guage was  in  doubt  then  the  evidence  to  explain  what  was 
apparently  intended  was  proper,  and  the  question  on  this  point 
should  have  gone  to  the  jury.  ( Whites  Bank  v.  Myles,  73 
N.  Y.  335 ;  Gates  v.  McKee,  13  id.  232;  EvansvUle  NaL 
B"k  v.  KaMfmann,  93  id.  281.) 

Wm.  N.  Cohen  for  respondent  A  contract  of  guaranty  is 
to  be  construed,  with  the  object  of  arriving  at  the  intention 
of  the  parties.  {Morgan  v.  Boyer,  39  O.  St.  326 ;  Bank  v. 
Bxmfmann,  93  N.  Y.  273,  281 ;  Bindgev.  Judson,  24  id.  64, 
70 ;  Ovist  v.  Burlingame,  62  Barb.  351,  356 ;  Lawrence  v. 
McCalmont,  2  How.  [U.  S.]  426, 449.)  To  ascertain  the  inten- 
tion of  the  parties  in  the  action  at  bar,  attention  should  not  be 
restricted  to  the  single  clause  "  I  will  guarantee  the  payment 
of  any  goods  which  you  may  sell  him,"  which  forms  only  part 
of  a  sentence  conveying  but  a  single  indivisible  idea.  (  Whites 
Bank  v.  Myles,  73  N.  Y.  235 ;  Knowlton  v.  Mersey,  76  Me. 
345;  Morgan  v.  Boyer,  39  O.  St.  324.)  Guaranties  like 
other  contracts  are  subject  to  all  the  limitation  expressed 
therein,  and  also  to  all  such  as  may  be  fairly  implied  from 
their  language.  {Bank  v.  Kaufmann,  93  N.  Y.  273, 
282;  Bindge  v.  Judson,  24  id.  64;  Douglas  v.  Reynolds, 
7  Pet.  122 ;  Baylies  on  Sur.  &  Guar.,  etc.,  §  124.)  When  no 
time  is  fixed  and  nothing  in  the  instrument  indicates  a  con- 
tinuance of  the  undertaking,  the  presumption  is  in  favor 
of  a  limited  liability  as  to  time.  (Fellows  v.  Prentiss, 
S  Denio,  512,  519;  Crist  v.  Burlingame,  62  Barb.  351, 
358 ;  Baylies  on  Sur.  &  Guar.,  etc.,  §  7.)  Bank  v.  Rail, 
83  N.  Y.  338;  White's  Bank  v.  Myles,  73  id.  335; 
BeU  v.  Bum,  1  How.  [U.  S.]  169,  186;  Bank  v. 
Maufmatm,  93  N.  Y.  273,  284 ;  Morgan,  v.  Bayer,  39  O.  St. 
324.)  The  fact  that  the  guaranty  is  unlimited  in  amount 
raised  a  legal  presumptive  that  it  was  not  intended  to  be 
unlimited  as  to  the  time,  but  was  to  be  confined  to  the  first  lot 
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of  goods  sold.  {Bogers  v.  Warner,  8  John.  192 ;  Whitney  v. 
Groot,  24  Wend.  82 ;  Morgan  v.  Boyer,  39  O.  St  324.) 
The  words  "  any  "  or  "  all "  do  not  determine  the  nature  of  a 
guaranty.  {Rogers  v.  Warner,  8  John.  119 ;  Whitney  v. 
Groot,  24  Wend.  82  ;  Morgan  v.  Boyer,  39  O.  St.  324 ;  White 
v.  Beid,  15  Conn.  457 ;  Oraemer  v.  Biggiman,  1  Mason,  323 ; 
Bapeh/e  v.  Barley,  5  Conn.  149.)  There  was  no  such 
ambiguity  in  the  guaranty  involved  in  this  suit  as  required 
the  court  to  go  into  the  evidence  of  all  the  attending 
circumstances.  {Crist  v.  Burlmgame,  62  Barb.  355,  356; 
Lawrence  v.  McCalmont,  2  How.  [U.  S.]  426 ;  Bindge  v. 
Judson,  24  N.  T.  64,  70.) 

Eabl,  J.  The  action  was  brought  upon  the  following 
guaranty: 

"  Dbs  Moines,  Feb.  15, 1879. 
1  Messrs.  Swabtz  &  Jebowski  : 

11  Gentlemen  and  Fkiends. —  This  will  inform  you  that  the 
co-partnership  between  Weinstock  &  Posnerwill  be  dissolved 
by  the  1st  of  March,  1879.  You  will  be  kind  enough  to  send 
Jacob  Posner  a  full  line  of  samples,  of  course  suitable  for 
spring  and  summer,  at  the  lowest  figures.  And  I  will  guar- 
antee the  payment  of  any  goods  you  may  sell  him.  Hoping 
you  will  comply  with  my  request  and  attend  to  it  at  once  you 

*ffl°bHg8  "Your  friend, 

«  JOSEPH  HYMAN, 
"  Of  the  firm  of  Goldman  dk  BynumJ* 

The  defendant  and  Posner  were  brothers-in-law  and  both 
lived  at  Des  Moines.  In  accordance  with  this  letter  a  line  of 
samples  was  sent  to  Posner,  and  he  subsequently  ordered  goods 
of  die  plaintiffs.  They  sold  him  goods  in  March,  1879,  in 
May,  1879,  August,  1880,  February  and  October,  1881,  and 
in  February  and  November,  1882.  All  these  goods  were  paid 
for,  and  between  August  9,  1883,  and  November  12,  1883, 
they  sold  and  delivered  to  him  other  goods  which  were  not 
paid  for,  and  then  this  action  was  commenced  to  recover  the 
price  of  such  goods  upon  his  guaranty.    The  courts  below  held 


1881.]  Schwartz  e*  al.  v.  Hyman.  565 

Opinion  of  the  Court,  per  Eabl,  J. 

that  the  last  sales  were  not  covered  by  the  guaranty  and  we 
are  of  the  same  opinion. 

The  defendant's  letter,  we  think,  did  not  constitute  a  con- 
tinuing guaranty.  It  was  a  request  that  the  plaintiffs  would 
send  Posner  a  full  line  of  samples  of  their  goods  suitable  for 
spring  and  summer.  That  evidently  referred  to  but  one 
transaction,  and  not  to  a  number  of  transactions  that  might 
run  through  a  series  of  years,  and  the  phrase  that  the  defend- 
ant would  "  guarantee  the  payment  of  any  goods  which  you 
may  sell  him,"  had  reference,  we  think,  to  the  goods  which 
might  be  ordered  from  the  samples  which  they  were  requested 
to  send.  The  further  language  expressing  the  hope  that  the 
plaintiffs  would  comply  with  the  request  and  attend  to  it  at 
once,  tends  to  show  that  but  a  single  transaction  was  in  the 
contemplation  of  the  guarantor. 

While  the  construction  of  this  letter  is  not  entirely  free 
from  doubt,  we  think  the  most  obvious,  reasonable  and  natural 
construction  of  the  language  used  is  that  which  we  have  thus 
given.  Very  little,  if  any  aid  for  the  construction  of  this 
guaranty  can  be  derived  from  reported  cases.  The  general 
rule  recognized  by  all  the  authorities  is  that  the  language  of 
such  a  guaranty  should  be  interpreted  with  a  view  of  reach- 
ing the  intention  of  the  parties  thereto,  and  that  while  the 
guarantor  should  be  held  to  every  obligation  fairly  and  reason- 
ably embraced  within  the  language  which  he  used,  his 
language  should  not  be  strained  beyond  its  obvious  meaning 
for  the  purpose  of  enlarging  his  liability.  (Rimdge  v.  Judaon^ 
24  K  Y.  64;  White's  Bank  v.  Myles,  73  id.  335;  Eoam- 
mils  Nat.  Bank  v.  Kanifmcmn,  93  id.  273.) 

The  construction  of  such  a  guaranty  must  always  be  largely 
influenced  by  the  precise  language  used,  viewed  in  the  light 
of  the  circumstances  attending  its  execution ;  and  giving  full 
effect  to  all  the  language  thus  viewed,  we  think  the  plaintiff 
was  properly  non-suited. 

The  judgment  should  be  affirmed 

All  concur. 

Judgment  affirmed. 
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John  Lilly,  Appellant,  v.  The  New  York  Central  ani> 
Hudson  River  Railroad  Company,  Respondent. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  caused 
by  defendant's  negligence,  the  following  facts  appeared.  Plaintiff  was 
a  brakeman  in  defendant's  employ,  and  was  on  duty  at  its  depot  in 
New  York.  An  engine  was  moving  down  to  take  a  car  loaded  with 
ashes  standing  on  one  of  the  tracks  ;  plaintiff  went  to  the  rear  of  the  car 
to  get  upon  it  for  the  purpose  of  attending  to  the  brake,  while  a  car- 
coupler  took  his  position  at  the  front  of  the  car  to  couple  it  to  the  engine. 
The  car  had  no  step  to  get  upon  it;  plaintiff  was  obliged  to  take  hold  of 
the  brake-rod  and  put  his  foot  on  one  of  the  bumpers;  the  engine  came 
down  so  rapidly  that  the  car-coupler  could  not  make  the  coupling.  The 
force  of  the  collision  threw  plaintiff  from  the  car;  he  was  pushed  along 
by  the  brake-beam  for  about  two  hundred  feet,  and  then  the  car  passed 
over  him,  causing  the  injury  complained  of.  Plaintiff's  evidence  tended 
to  show  that  the  brake  of  the  ash  car  was  out  of  order  so  that  it  could 
not  hold  the  car,  of  which  defect  defendant  had  notice;  that  it  was  cus- 
tomary, when  cars  were  standing  on  a  track,  to  have  their  brakes  set  for 
the  purpose,  among  others,  of  preventing  their  being  moved  far,  if  struck 
in  making  up  trains,  collision  from  such  a  cause  being  of  frequent 
occurrence;  that  if  the  brakes  of  this  car  had  been  in  proper  condition 
and  set  tight,  the  car  would  not  have  been  moved  by  such  a  coilison  more 
than  five  or  ten  feet.  Plaintiff  was  nonsuited.  Held  (Earl  and  Finch, 
JJ.,  dissenting),  that  conceding  plaintiff  was  knocked  off  the  car  through 
the  negligence  of  his  co-employes,  and  was  so  placed  in  a  dangerous 
position,  yet  that,  under  the  circumstances,  it  might  have  been  found, 
he  could  have  extricated  himself  without  injury,  if  the  brakes  had  been 
in  proper  condition,  and  that  the  defect  was  the  proximate  cause  of  the 
injury;  that,  therefore,  the  question  should  have  been  submitted  to  the  jury 
and  the  nonsuit  was  error. 

Allso,  held  (Earl  and  Finch,  JJ.,  dissenting),  that  an  accident  of  this 
nature  might  fairly  and  reasonably  be  apprehended  as  a  possible  result 
of  a  failure  on  the  part  of  defendant  to  keep  the  brakes  in  good  con- 
dition; that  the  fact  that  no  such  accident  had  ever  before  happened  was 
not  conclusive  in  this  respect,  as  it  was  not  necessary  to  see  in  advance 
all  the  possibilities  of  danger  which  might  result  from  such  an  omission, 
or  to  dhow  that  an  exact  counterpart  of  the  accident  had  happened  before. 

Defendant  proved  that  it  was  the  duty  of  all  employes,  when  the  brakes  of 
a  car  standing  on  a  track  were  out  of  order  so  that  they  could  not  be  set, 
to  "  chock"  the  wheels,  and  claimed  that  the  omission  to  do  so  in  this 
case  was  negligence  of  a  co-employe  contributing  to  the  injury.  Hdd 
untenable;  that  the  failure  to  have  the  brakes  in  order  could,  under  the* 
circumstances,  be  fairly  alleged  as  the  cause  of  the  injury. 
(Argued  October  18,  1887;  decided  December  28,  1887.) 
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Statement  of  case. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  May  11,  1885,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  nonsuiting  plaintiff  on  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Sammd  D.  Morris  for  appellant.  The  defendant  cannot 
escape  or  shift  its  liability  by  proof  that  it  intrusted  the  per- 
formance of  the  duty  to  provide  a  competent  foreman  to  com- 
municate its  orders,  and  to  furnish  and  maintain  suitable, 
adequate,  safe  and  perfect  machinery,  implements  and  appli- 
ances necessary  to  be  used  by  the  plaintiff  in  its  business,  to 
an  agent  or  servant.  (Kwm  v.  Smith,  80  N.  T.  458,  467 ; 
Fuller  v.  Jewett,  id.  46 ;  Creed  v.  Hanrtman,  29  id.  591 ; 
Robert  v.  Johnston,  58  id.  613  ;  89  id.  375,  379 ;  Lommg  v. 
IT.  T.  0.  B.  B.  Co.,  49  id.  521,  532;  Com.  v.  J).,  Z.dsW. 
B.  B.  Co.,  81  id.  206;  Booth  v.  B.  &  A.  B.  B.  Co.,  73  id. 
38;  Besd  v.  N.  T.  C.  &H.B.  B.  B.  Co.,  70  id.  163  ;  Mehom 
v.  Syr.  &  B.  B.  B.  Co.,  73  id.  585 ;  Mctione  v.  Hathaway, 
64id.5;  Flike  v.  B.  &  A.  B.  B.  Co.,  53  id.  549 ;  Bensingv. 
Steimoay  &  Sons,  101  id.  547 ;  Stringham  v.  Stewart,  100  id. 
516 ;  Sheehan  v.  N.  T.  &  H.  B.  B.  Co.,  91  id.  332 ;  Pcmtzar 
v.  Titty  F.  Min.  Co.,  99  id.  368.)  A  corporation  is  liable  for 
negligence  in  respect  to  such  acts  and  duties  as  it  is  required 
to  perform  as  master  without  regard  to  the  rank  or  title  of  the 
agent  intrusted  with  their  performance.  (Flikefs  Case,  53 
N.  T.  553 ;  Crispin  v.  Babbitt,  81  id.  516 ;  Bensmg  v.  Stem- 
way  ds  Sons,  101  id.  547 ;  Bembe  v.  N.  T.  Ont.  <&  W.  B.  Co., 
102  id.  721 ;  Pcmtzar  v.  TiUy  F.  Mm.  Co.,  99  id.  376.)  The 
negligence  of  the  defendant  not  only  contributed  to,  but  was 
the  efficient  and  proximate  cause  of  the  injuries  received  by 
the  plaintiff.  {FTaMs  Case,  53  N.  Y.  549 ;  Bealy  v.  By<m, 
25  Week.  Dig.  23 ;  Wasmer  v.  D.,  L.  &  W.  B.  B.  Co.,  80  N. 
T.  212 ;  Kennedy  v.  Mayor,  etc.,  73  id.  365 ;  Smith  v.  B.  & 
N.  A.  B.  M.  P.  Co.,  86  id.  408.)  The  plaintiff  is  not  charge- 
able with  contributory  negligence.     (8  Allen,  44 ;  Strinffham 
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v.  Stewart,  100  N.  Y.  516 ;  Palmer  v.  Bearing,  17  Week.  Dig. 
145.)  The  question  of  the  contributory  negligence  of  the 
plaintiff,  and  also  the  question  whether  the  defendant  was 
guilty  of  negligence  which  caused  or  contributed  to  the  plaint 
iffs  injuries,  were  both  questions  of  fact  which  should  have 
been  determined  by  the  jury.  (Ochsenbein  v.  Shapley,  85  N.  Y. 
214 ;  Hart  v.  H.  B.  Bridge  Co.,  80  id.  623 ;  Stachus  v.  N.  T. 
C.  &  H.  B.  B.  B.  Co.,  79  id.  464;  ITadn  v.  Smith,  89  id. 
385;  Plank  v.  N.  T.  C.  dk  H.  B.  B.  B.  Co.,  60  id.  607; 
Sherry  v.  N.  T.  C.  dk  H.  B.  B.  B.  Co.,  25  Week.  Dig.  287.) 
The  defendant  haying  failed  to  discharge  its  duty  to  the  plain- 
tiff by  providing  an  incompetent  foreman,  inadequate  lights, 
a  car  with  a  defective  brake  and  inadequate  appliances,  the 
negligence  of  co-servants  contributing  to  the  injury  will  not 
affect  the  plaintiff's  right  to  recover.  {Com.  v.  D.,  L.  dk  W. 
B.  B.  Co.,  81  K  Y.  206 ;  Kam  v.  Smith,  25  Hun,  146 ;  89 
N.  Y.  378;  Booth  v.  B.  dk  A.  B.  B.  Co.,  73  id.  38;  Gayzer 
v.  Taylor,  10  Gray,  274 ;  Wilds  v.  H.  B.  B.  B.  Co.,  23  How. 
492;  O.  dk  M.  B.  B.  Co.  v.  CoUam,  38  Am.  R.  134.) 

B.  F.  Tracy  for  respondent.  To  render  the  defendant 
liable  it  must  appear  that  its  negligence  was  the  proxiioate 
cause  of  the  injury.  (2  Thompson  Neg.  1089 ;  Wharton  Neg. 
%lU;IToaffv.ZakeShorecSs M.S.B.B.  Cb., 85 Penn. 329;  TT«rf 
Mahanoy  Toumship  v.  Watson,  8  Cent.  R.543 ;  Futevn  v.  Bur- 
ley,  98  Mass.  211 ;  S.  &  R.  on  Neg.  §  10 ;  Fogg  v.  Nahant, 
98  Mass.  578;  Carter  v.  Toume,  103  Mass.  507;  Lewis  v. 
B.  Co.  54  Mich.  55 ;  Matteson  v.  Dams,  20  Pa.  St.  436 ; 
Lannen  v.  Albany  Gas  Co.,  44  N.  Y.  459.)  There  being  no 
dispute  about  the  facts,  the  question  of  what  was  the  proximate 
cause  of  the  injury  was  a  question  of  law  to  be  determined  by 
the  court.  (  West  Mahanoy  Township  v.  Watson,  8  Cent.  R 
543 ;  Futevn  v.  Hurley,  98  Mass.  211.)  Plaintiff's  injury  was 
not  of  such  a  consequence  as,  under  the  circumstances,  might 
and  ought  to  have  been  foreseen  as  likely  to  flow  from  leaving 
the  brake  in  the  condition  plaintiff  claims  it  was  in.  {HubbeU 
v.  City  of  Tonkers,  104  K  Y.  439;  Sutton  v.  N.  7.  O.  B. 
B.  Go.,  66  N.  Y.  249.) 
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Pbokham,  J.  The  plaintiff  was  ran  over  by  what  is  termed 
in  the  case  an  ash  car,  on  one  of  the  tracks  of  defendant's 
road,  near  the  Grand  Central  Depot  in  New  York,  on  the 
30th  of  October,  1880,  and  the  accident  resulted  in  the  loss  of 
both  his  legs.  He  brought  an  action  against  defendant  to 
recover  the  damages  which  he  thus  sustained,  and  upon  the 
trial  he  was  nonsuited  and  the  nonsuit  upon  appeal  was  sus- 
tained by  the  General  Term  and  from  the  judgment  of  affirm- 
ance the  plaintifi  has  appealed  to  this  court 

Upon  the  trial  the  plaintiff  gave  evidence  tending  to  prove 
the  following  facts :  He  was  a  brakeman  in  the  employment 
of  the  defendant,  and  was  assigned  to  duty  in  and  about  the 
Grand  Central  Depot,  and  the  yards  and  grounds  adjoining. 
Of  the  several  tracks  running  north  from  that  depot  at  the 
place  of  the  accident  it  is  only  necessary  to  notice  two,  which 
are  called  the  "shore  line"  and  the  " express"  tracks,  the 
shore  line  being  the  westerly  and  the  express  being  the  next 
adjoining  track  on  the  east. 

Just  before  the  happening  of  the  accident,  which  occurred 
at  about  seven  o'clock  in  the  evening,  the  plaintiff  was  on  an 
engine  which  stood  on  the  shore  line  a  little  above  (north  of) 
the  Forty-seventh  street  bridge  and  in  the  yard  of  defendant. 
He  was  talking  to  the  engineer  and  to  one  of  his  own  fellow  work- 
men, when  the  foreman  of  his  gang  came  up  and  asked  the 
engineer  if  he  was  coupled  on  to  a  car  which  stood  in  the  rear 
of  his  engine.  One  of  the  men  on  the  engine  replied  "  yes," 
when  he  was  told  to  pull  the  pin  and  come  in  on  the  express 
track,  and  (as  the  witness  understood  him)  get  the  air  car. 
The  foreman  was  subsequently  sworn  and  says  that  he  said  to 
get  the  ash  car.  The  difference  is  not  important  only  as 
showing  that  the  order  as  to  what  car  to  get  was  not  under- 
stood, and  that  the  ash  car  was  not  then  looked  for.  When 
the  order  was  given,  plaintiff  and  his  fellow  workman  got  off 
the  engine,  the  plaintiff  pulled  the  pin  out  behind  and  the 
engine  started  north  to  go  on  a  switch  which  was  184  feet 
north  of  the  Forty-seventh  street  bridge,  for  the  purpose  of 
backing  down  on  the  express  track  to  get  the  car  spoken  of. 
Siokbls— Vol.  LXII.       72 
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The  plaintiff  and  his  companion  Buckley,  who  was  a  car 
coupler,  then  started  south  between  the  shore  line  and  the 
express  tracks  for  the  purpose  of  finding  the  car  spoken  of 
by  the  foreman ;  the  engine  having  been  switched  from  the 
shore  line  to  the  express  track,  backed  down  on  the  latter 
track  while  the  men  were  going  south.  They  passed  under 
the  Forty-seventh  street  bridge,  and  when  just  south  of  the 
bridge  they  came  to  a  car  on  the  express  track,  the  north  end 
of  which  car  stood  about  four  feet  south  of  the  north  end  of 
the  bridge.  The  plaintiff  was  slightly  in  advance  of  his  com- 
panion and  when  they  came  upon  the  car  they  supposed  it 
was  the  one  that  was  to  be  moved.  Buckley  prepared  to 
make  the  coupling.  He  removed  the  pin  from  the  bumper 
on  the  north  end  of  the  car  and  got  ready  to  make  the  coup- 
ling, while  the  plaintiff  went  to  the  south  end  and  prepared 
to  get  up  on  it  for  the  purpose  of  attending  to  the  brakes 
when  the  car  was  coupled  to  the  engine.  The  car  was  loaded 
with  ashes  from  a  heap  of  ashes  that  had  been  collected  by 
the  side  of  the  car.  As  Buckley  prepared  to  attend  to  the 
coupling  he  saw  the  engine  coming  back  so  rapidly  that  he 
could  not  make  it  and  had  to  jump  out  of  the  way  to  save 
himself.  He  had  left  his  own  lamp  on  the  rear  of  the  tank 
of  the  engine  for  the  purpose,  as  he  said,  of  lighting  the  rear 
of  the  engine,  so  he  could  see  to  make  the  coupling  as  the 
engine  moved  down  to  the  car.  The  plaintiff,  in  the  mean- 
time, had.  set  his  lamp  down  at  the  rear  of  the  car  for  the  pur- 
pose of  getting  on  it,  and  as  it  had  no  step  he  was  obliged  to 
take  hold  of  the  brake  rod  and  put  his  foot  on  one  of  the 
bumpers,  and  in  this  way  was  obliged  to  use  both  his  hands. 
He  was  in  the  act  of  swinging  himself  upon  the  car  when  it 
was  struck  by  the  engine,  and  the  force  of  the  collision 
knocked  him  off.  He  had  hold  of  the  brake  rod  with  both 
hands,  and  the  force  of  the  blow  unloosed  his  hold,  knocking 
him  off  the  bumper  and  across  the  track.  He  called  to  the 
engineer  to  attract  his  attention,  expecting  that  he  might  hit 
the  car  again.  When  he  fell  across  the  track  the  brake  beam, 
which  is  a  beam  connecting  the  shoes  on  either  side  of  the  car, 
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came  against  him  and  shoved  him  along,  the  plaintiff  rolling- 
in  front  ot  it  for  some  distance.  Finally  his  shoulder  got 
under  the  brake  beam  and  shoved  it  up  somewhat  and  then 
the  car  passed  over  him,  the  wheels  crushing  both  legs. 

The  plaintiff  was  knocked  off  the  car  when  the  rear  end 
was  between  thirty  and  forty  feet  south  of  the  Forty-seventh 
street  bridge,  and,  as  might  be  inferred  from  the  evidence,  the 
car  did  not  pass  over  him  until  he  reached  what  is  termed  the 
hydrant  between  Forty-sixth  and  Forty-seventh  streets,  about 
forty  feet  north  of  Forty-sixth  street,  the  car  proceeding  south 
as  far  as  Forty-sixth  street  after  it  had  run  over  the  plaintiff. 
The  plaintiff  was  picked  up  and  taken  to  the  hospital  where 
both  legs  were  amputated,  and  he  remained  in  the  hospital  for 
several  months  thereafter.  This  ash  car  was  a  car  which  was 
used  for  the  purpose  of  carrying  away  the  ashes  from  the 
depot  and  the  yard  adjoining  to  a  place  several  miles  north  on 
the  Harlem  where  the  ashes  were  dumped.  It  had  been 
loaded  that  afternoon  and  had  been  left  at  the  spot  where  the 
collision  took  place. 

The  brakes  on  this  car  were  out  of  order.  In  the  language 
of  one  of  the  witnesses  the  difficulty  was  that  the  connection 
rod  connecting  the  shoes  of  the  brake  with  the  brake  staff 
came  up  against  the  brake  staff  and  would  not  hold  the  car. 
The  connection  rod  was  too  long.  It  is  the  rod  to  which  the 
brake  chain  is  attached  at  one  end  connecting  the  staff  to  the 
rod,  and  the  brake  chain  wound  around  the  staff  and  drew  the 
rod  up  to  the  staff  before  the  shoes  were  brought  up  against 
the  wheels,  and  then,  of  course,  no  further  turn  could  be  made ; 
and  in  this  way  the  brake  was,  as  the  witness  says,  practically 
useless.  There  was  evidence  in  the  case  from  which  a  jury 
might  be  asked  to  infer  that  the  defendant  had  notice  of  the 
defective  character  of  the  brake  some  time  before  the  happen- 
ing of  the  accident,  and  that  it  had  attempted  once  to  repair 
it,  but  had  failed  to  make  it  work  properly.  There  was  evi- 
dence tending  to  show  that  the  engine  in  backing  toward  the 
car  went  at  the  rate  of  from  eight  to  ten  miles  an  hour.  The 
car  was  not  seen  by  the  engineer,  and  he  was  not  expecting  it 
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at  that  particular  point  Nor  did  the  plaintiff  or  his  com- 
panion, when  they  went  down  to  look  after  the  car  spoken  of 
by  their  foreman,  know  where  the  car  was,  nor  did  they  expect 
to  find  this  ash  car.  There  was  evidence  that  it  waa  cus- 
tomary to  set  the  brakes  when  cars  were  left  on  the  tracks,  and, 
as  might  be  inferred,  for  the  purpose  of  keeping  them  steady, 
and  to  prevent  their  being  moved  far,  if  struck  while  making 
up  trains,  or  in  moving  engines  or  cars  about  the  yard,  evidence 
being  given  that  collisions  from  such  a  cause  were  of  frequent 
occurrence.  There  was  also  evidence  that  if  a  car  loaded  as 
this  one  was  with  ashes,  standing  on  a  track  in  which  there  waa 
a  slight  curve,  was  struck  by  an  engine  going  at  the  rate  of 
•eight  or  ten  miles  an  hour,  if  the  brakes  were  in  proper  con- 
dition and  set  tight,  that  the  car  would  not  move  from  the 
effects  of  such  a  collision  more  than  from  five  to  ten  feet,  where, 
as  in  this  case,  with  the  car  standing  with  unset  brakes,  con- 
sequent upon  the  brakes  being  out  of  order  so  that  they  could 
not  be  used,  upon  being  struck  by  an  engine,  it  ran  from 
Forty-seventh  street  bridge  south  to  the  Forty-sixth  street 
bridge,  a  distance  of  250  feet,  having,  in  the  meantime,  run 
over  the  plaintiff  at  a  point  about  forty  feet  north  of  Forty- 
sixth  street.  Thus  from  the  point  where  the  plaintiff  fell 
from  the  car  on  to  the  track  to  the  point  where  he  was  finally 
run  over  and  his  legs  crushed  by  the  car,  was  a  distance  of 
nearly  200  feet. 

Upon  this  evidence  the  defendant  made  a  motion  for  a  non- 
suit, which  at  that  stage  of  the  trial  was  denied  by  the  court 
The  defendant  then  gave  evidence  tending  to  show  that  the 
brake  upon  this  car  was  in  good  condition ;  that  it  had  been 
repaired  but  a  short  time  previous  to  the  accident  and  that  at 
the  time  of  the  accident  the  chain  attached  to  one  end  of  the 
connecting  rod,  after  it  had  been  wound  up  so  that  the  shoes 
were  set  against  the  wheels  perfectly  tight,  had  still  several 
inches  unwound.  They  also  gave  evidence  tending  to  show 
that  the  co-employe  of  the  plaintiff,  Buckley,  was  guilty  of 
negligence  in  leaving  his  lamp  on  the  rear  of  the  tank  of  the 
engine,  at  the  time  he  started  south  for  the  purpose  of  getting 
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the  car  spoken  of  by  his  foreman,  and  that  the  lamp,  if  it  had. 
been  in  the  hands  of  Buckley,  could  have  been  used  by  him 
for  the  purpose  that  it  was  intended,  that  is,  in  giving  signals 
to  the  engineer  to  stop,  which  he  should  have  done  as  soon 
as  he  discovered  the  ash  car,  and  that  would  have  pre- 
vented the  collision.  It  may  be  remarked  here,  that  the 
witness  Buckley  swore  that  he  left  the  lamp  where  he  did  in 
obedience  to  orders  from  a  former  foreman,  in  order,  in  a  case 
like  this,  to  see  in  making  the  coupling.  Other  evidence  waa 
given  on  the  part  of  the  defendant  upon  some  other  points  in 
the  case,  which  it  is  not  necessary  to  mention  in  the  view  we 
take  of  the  facts. 

The  motion  for  a  nonsuit  was  renewed  at  the  end  of  the 
defendant's  evidence  and  was  granted  by  the  court.  In  this 
we  think  the  learned  court  erred.  We  think  that,  upon  all 
the  evidence  in  the  case,  it  should  have  been  submitted  to  the 
jury  to  determine  as  to  what  was  the  condition  of  the  brake  on 
the  night  in  question,  and  if  out  of  order,  whether  the  defend- 
ant was  guilty  of  any  negligence  in  that  respect  which  caused 
the  injury,  and  also  upon  the  question  of  any  contributory 
negligence  on  the  part  of  the  plaintiff.  In  order  to  sustain  the 
nonsuit  the  learned  counsel  for  the  defendant  claims  that  the 
collision  of  the  engine  with  the  ash  car  was  the  proximate 
cause  of  the  plaintiffs  injury,  and  that  no  negligence  of  the 
defendant  in  any  degree  tended  to  bring  about  such  collision, 
but  that,  on  the  contrary,  the  collision  was  the  result  of  the 
negligent  act  of  the  plaintiff  and  his  co-employes. 

We  do  not  think  that  it  can  be  said  that  the  collision  of  the 
engine  with  the  ash  car  was  the  proximate  cause  of  the 
plaintiff's  injury.  Assuming  that  he  was  knocked  off  the  car 
through  the  negligence  of  the  engineer,  or  of  the  co-employe 
of  the  plaintiff,  Buckley,  by  which  the  collision  was  caused, 
yet,  under  the  facts  in  this  case,  we  think  it  can  be  said  that  the 
result  of  the  collision  was  to  place  the  plaintiff  in  a  dangerous 
position,  from  which  position  he  might  have  extricated  him- 
self without  injury,  if  the  brakes  on  the  ash  car  had  been  in 
proper  condition.    He  was  not  injured  by  being  thrown  from 
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the  ash  car,  on  the  contrary,  if  the  ash  car  had  moved  but  a 
few  feet  after  he  fell  upon  the  track  he  would  have  sustained 
no  injury  whatever,  if  his  evidence  is  to  be  believed.  It  was 
not  until  this  ash  car  had  moved  a  distance  of  some  200  feet 
that  the  brake  beam  was  finally  raised  sufficiently  high  to  pass 
over  the  shoulder  of  the  plaintiff  so  as  to  allow  his  legs  to  come 
in  contact  with  the  wheels. 

A  jury  might  be  asked  upon  this  evidence  to  say  that  but 
for  the  fact  of  the  brakes  being  out  of  order  and  failing  to 
hold  the  car  at  all,  the  plaintiff  would  have  sustained  no  injury 
from  the  collision.  In  this  way  we  think  it  can  be  said,  with 
truth,  that  the  proximate,  direct  cause  of  injury  was  the  con- 
dition of  the  brakes  on  the  ash  car,  and  that  the  only  effect  of 
the  collision  was  to  place  the  plaintiff  in  a  dangerous  position 
from  which  he  might  have  been  extricated  without  injury 
provided  the  brakes  had  been  in  proper  order. 

The  duty  of  an  employer  to  provide  safe  and  proper 
machinery  for  his  employes,  and  the  extent  of  that  duty,  are 
too  well  settled  in  this  court  to  need  the  citation  of  authorities 
on  that  subject.  The  difficult  point  in  this  case,  and  the  one 
in  regard  to  which  we  have  had  considerable  doubt,  is  whether, 
assuming  there  was  a  failure  of  the  company  to  have  proper 
brakes  upon  this  ash  car,  that  failure  really  bore  such  a  relation 
to  the  happening  of  the  accident  as  to  render  the  company 
liable.  Can  it  be  said  that  this  accident  (or  one  of  such  a  nature) 
might  fairly  and  reasonably  be  apprehended  as  a  possible  result 
of  a  failure  on  the  part  of  the  company  to  perform  its  duty  as 
to  the  brakes,  or  was  it  of  such  a  character  that  its  occurrence 
would  never  have  reasonably  been  anticipated,  and  that  it 
therefore  bore  no  fair  and  just  connection  with  the  bad  con- 
dition of  the  brakes  ?  After  considerable  reflection,  and  with 
some  hesitation,  we  have  come  to  the  conclusion  that  we  cannot 
say  there  was  no  such  relation.  It  is  a  border  case  and  much 
might  be  said  on  the  other  side.  It  is,  perhaps,  true  that  an 
injury  such  as  the  plaintiff  sustained  never  before  happened 
in  such  a  manner.  That  is  not,  as  we  £hink,  conclusive  upon 
the  question  of  defendant's  exemption. 
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The  purpose  of  brakes  upon  a  car  is  to  control  it  to  a  much 
greater  extent  than  could  be  done  without  them.  They  are 
used,  not  alone  when  the  car  is  in  motion,  and  to  retard  its 
progress ;  the  evidence  in  this  case  shows  they  are  constantly 
used  when  a  car  is  at  rest,  and  for  the  purpose  of  rendering  it 
less  easy  and  less  liable  to  be  moved.  There  is  thought,  and 
properly  thought,  to  be  danger  as  well  as  inconvenience 
resulting  from  permitting  a  car  to  stand  upon  the  tracks  at 
any  time  with  brakes  unset.  It  is  not  necessary,  in  order  to 
hold  a  defendant  liable,  so  far  as  this  point  is  concerned,  to  be 
able  to  see  in  advance  all  the  possibilities  of  danger  which 
might  result  from  such  omission.  Accidents  are  continually 
happening,  the  exact  counterpart  of  which  may  not  to  our 
knowledge  have  occurred  before. 

That  is  not  the  test.  If  the  accident  is  of  such  a  nature  that 
its  occurrence  might  reasonably  be  apprehended  from  the 
failure  to  take  the  precaution  in  question,  and  if  it  did  thus 
happen,  then  a  relationship  is  established  between  such  failure 
and  the  cause.  Now,  the  direct  and  immediate  cause  of  this 
accident  was  the  car  running  over  the  plaintiff.  Granted  that 
the  plaintiff  would  not  have  been  run  over  if  he  had  not  first 
been  knocked  off  the  car  by  the  collision  with  the  engine. 
That  only  proves  that  by  the  neglect  of  a  co-employe  he  was 
placed  in  a  dangerous  position,  and  being  thus  placed  he  is 
injured  because  the  car  was  not  supplied  with  a  brake  in  a 
good  condition,  He  is  injured  by  being  run  over  by  the  car 
which  was  moving  at  a  time  when,  if  it  had  had  a  brake  in 
good  condition  and  properly  set,  it  would  have  been  stationary . 
One  of  the  dangers  to  be  apprehended  from  a  car  in  motion 
at  a  time  when  it  ought  to  be  stationary  is  that  it  may  injure 
people  by  running  over  them.  It  is  so  obvious  that  there  is 
danger  of  some  kind  to  be  apprehended  from  leaving  a  single 
car  without  the  brakes  being  set,  even  when  the  car  is  in  the 
yard,  that  the  defendant  proved  in  this  case  it  was  the  duty 
of  all  employes  to  set  the  brakes  of  such  a  car,  and  that  if  the 
brakes  were  out  of  order  it  was  the  duty  of  the  employes  to 
"chock"  the  wheels  of  the  car  thus  left;  and  the  defendant 
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claimed  that  the  failure  to  thus  "  chock  "  the  wheels  of  thia 
car  (if  the  brakes  were  really  in  the  condition  as  charged  by 
the  plaintiff,  which  it  denied),  was  the  negligence  of  a 
co-employe  contributing  to  the  injury  for  which  it  was  not 
responsible. 

The  duty  of  a  brakeman  calls  him  to  situations  of  peril 
in  and  about  standing  as  well  as  moving  cars,  and  this  peril  is 
of  a  nature  that  is  recognized  as  existing  by  the  railroad 
authorities,  and  they  have  assumed  to  reduce  it  as  far  as  they 
reasonably  can  by  the  appliance,  among  other  things,  of 
brakes,  not  alone  on  that  account,  but  that  is  one  of  the 
objects.  The  failure  to  have  the  brakes  in  order  may,  under  these 
circumstances,  be  fairly  alleged  as  the  cause  of  the  accident. 

It  is  stated  also  by  the  counsel  for  defendant  that  even  if 
the  brakes  had  been  in  perfect  order,  they  might  not  have 
been  set,  and  if  they  had  not  been  set  this  accident  would  have 
occurred ;  and  that  a  failure  to  set  them  would  have  been  the 
failure  of  a  co-employe  of  the  plaintiff  for  which  the  defendant 
would  not  be  responsible.  As  already  stated,  the  evidence  in 
the  case  is  that  it  is  usual  and  customary,  and  the  duty  of 
defendant's  employes,  to  set  brakes  upon  a  car  situated  as  this 
one  was.  If  it  be  usual  and  customary,  I  think  it  may  be 
reasonably  presumed  that  the  employes  of  the  defendant  would 
do  their  duty  and  set  the  brakes.  Certainly  no  presumption 
of  a  non-performance  of  their  duty  ought  to  be  indulged  in 
for  the  purpose  of  absolving  the  defendant  from  liability 
arising  from  the  brakes  being  out  of  order. 

It  is  true  that  it  cannot  be  said  with  absolute  certainty  that 
if  the  brakes  had  been  in  good  condition  and  properly  set,  and 
the  collision  had  occurred,  that  no  injury  to  plaintiff  would 
have  followed.  But  that  conclusion  certainly  may  be  reached 
with  reasonable  probability  from  the  facts  testified  to  on  the 
part  of  the  plaintiff.  In  this  way  (if  his  evidence  be  true), 
we  think  it  may  be  said  that  the  failure  to  have  the  brakes  in 
good  condition  does  bear  such  a  relation  to  the  happening  of 
the  accident  as  to  make  it  a  question  of  fact  for  the  jury  to 
determine  upon  all  the  evidence  in  the  case  whether  this 
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injury  would  have  occurred  if  the  brakes  had  been  in  good 
order  and  properly  set.  Even  if  it  could  not  with  absolute 
certainty  be  said  that  it  would  not  have  happened  but  for  the 
omission  of  the  defendant  to  have  the  brakes  in  proper  order, 
yet  assuming  the  evidence  on  the  part  of  the  plaintiff  to  be 
true,  it  would  seem  as  if  there  were  sufficient  to  go  to  the 
jury  upon  that  question.  Absolute  certainty  is  not  attainable 
in  this  class  of  cases,  and  is  not  requisite,  in  our  judgment, 
before  submitting  the  inferences  to  be  deduced  from  the  facts 
to  the  jury. 

We  think  there  was  no  contributory  negligence,  as  matter 
of  law,  on  the  part  of  the  plaintiff,  and  that  the  case  should 
have  been  submitted  to  the  jury.  Other  questions  were  dis- 
cussed, but  they  may  not  arise  upon  a  new  trial  For  the 
reasons  already  suggested,  we  think  this  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Earl  and  Finch,  JJ.,  who  dissent  on 
the  ground  that  the  defect  in  the  brake  was  not  the  proximate 
cause  of  the  accident,  tt^at  the  defendant  was  not  bound  to 
anticipate  such  an  accident  from  a  defective  brake,  that  there 
was  no  culpable  neglect  chargeable  to  defendant  and  that  the 
accident  was  caused  by  the  negligence  of  co-servants.  > 

Judgment  reversed. 


Ellen  T.  Hayes,  Respondent,  v.  Charles  J.  Noubse,  Jr., 

Appellant. 

A  party  against  whom  a  judgment  has  been  rendered  is  not  prevented  from 
appealing  to  this  court  by  the  fact  that  he  has  paid  the  judgment,  unless 
such  payment  was  by  way  of  compromise,  or  with  an  agreement  not  to 
take  or  pursue  an  appeal. 

(Argued  December  18,  1887;  decided  December  28,  1887.) 

This  is  a  motion  to  dismiss  an  appeal  as  irregular  and  void 
for  the  reason  that  the  judgment  from  which  said  appeal  pur- 
ports to  be  taken,  was  satisfied  of  record  before  the  service  of 
notice  of  appeal. 
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Judgment  was. recovered  by  plaintiff  against  defendant  in 
the  Court  of  Common  Pleas  on  April  4,  1887,  for  $3,528.26, 
from  which  the  defendant  took  an  appeal  to  the  General 
Term  of  said  court,  where  the  judgment  was  affirmed,  and 
on  June  10,*  1887,  a  judgment  of  affirmance  thereof  and  for 
$84.24,  costs  of  said  appeal,  was  entered. 

On  June  fifteenth  the  defendant  voluntarily  paid  both  of 
said  judgments,  applied  to  plaintiffs  attorney  for,  and 
received  satisfaction  pieces  thereof,  and  on  the  same  day  filed 
the  same  and  caused  said  judgments  to  be  satisfied  of  record. 
No  process  had  been  issued  or  proceeding  taken  to  enforce 
payment  of  said  judgments.  On  September  27,  1887,  the 
defendant  served  notice  of  appeal  to  this  court. 

Arthwr  P.  Hilton  for  motion. 
Strong  &  Cadwalader  opposed. 

Danfokth,  J.  The  defendant's  practice  in  paying  the  judg- 
ment before  appealing  from  it  is  not  to  be  condemned.  It  is 
rather  to  be  encouraged.  A  party  who  recovers  at  the  trial 
term  and,  against  his  adversary's  appeal,  sustains  the  recovery 
at  the  General  Term,  might  fairly  be  deemed  entitled  to  the 
fruits  of  his  action  without  further  delay.  The  law,  however, 
allows  one  more  appeal,  but  although  it  is  taken,  the  successful 
party  may,  nevertheless,  enforce  his  judgment  by  execution, 
and  so  collect  its  award,  unless  the  defeated  party  secures  its 
ultimate  payment  by  a  deposit  of  money  or  an  undertaking. 
Why  may  he  not  simplify  the  matter  by  placing  the  funds  at 
once  in  the  hands  of  the  party,  who,  if  the  appeal  fails,  will  be 
ultimately  entitled  to  them  ?  By  so  doing  he  will  save  the 
costs  of  execution  and  do  no  harm  to  his  creditor.  We  think 
he  should  not,  by  a  temporary  submission  to  the  decision  of 
the  court,  be  placed  in  a  worse  position  than  if  he  awaited 
execution  and  settled  it  with  sheriffs  fees.  In  Dyett  v  Pen- 
dleton (Court  of  Errors,  8  Cow.  326),  an  execution  had,  in 
fact,  issued,  but  the  court  held  that  even  a  voluntary  payment 
of  the  judgment  would  have  been  no  reason  against  a  writ  of 
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'error  and  in  a  subsequent  case,  Clowes  v.  Dickenson  (8  Cow. 
528),  Spencer,  Senator,  referring  to  the  decision  just  cited,  says : 
"  I  feel  confirmed  on  reflection  that  no  matter  how  the  money 
is  paid  or  collected,  this  cannot  affect  the  right  to  try  error  on 
appeal."  To  the  same  effect  are  many  suosequent  decisions, 
and  it  must  be  deemed  too  well  settled  by  authority  to  require 
further  discussion,  that  a  party  against  whom  a  judgment  has 
been  rendered  is  not  prevented  from  appealing  to  this  court 
by  the  fact  that  he  has  paid  the  judgment,  unless  such  pay- 
ment was  by  way  of  compromise,  or  with  an  agreement  not 
to  take  or  pursue  an  appeal.  (1  Code  Kep.  [N.  S.],  415 ;  Ct. 
of  App.  1852 ;  Sheridcm  v.  Marm,  5  How.  Pr.  201 ;  42 
Barb.  441.)  The  statute  giving  the  right  to  appeal  only 
requires  that  the  judgment  in  question  shall  be  final  (Code, 
§  190),  that  the  appeal  shall  be  taken  within  one  year  after  it 
is  entered  (§  1325),  and,  anticipating  such  a  case  as  that  now 
presented,  provides  that  if  the  judgment  appealed  from  is 
reversed,  the  appellate  court  may  make  or  compel  restitution. 
The  same  rule  prevailed  before  the  Code,  and  it  was  applied 
whether  the  judgment  was  paid  before  or  after  writ  of  error 
brought.  The  only  difference  was  in  the  manner  of  proceed- 
ing to  inform  the  court  of  the  facts  on  which  the  right  to  resti- 
tution depended.  (Tidd's  Practice,  1033,  1034;  Sheridcm  v. 
Jtfarm,  supra.) 

The  appellant's  practice  has  been  regular,  and  the  motion  to 
dismiss  the  appeal  should  be  denied,  with  $10  costs 

All  concur. 

Motion  denied. 
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Bertha  Wubsthoff  et  al.,  by  Guardian,  etc.,  Appellants,  t>. 
Germaxia  Life  Insurance  Company,  Respondent 

'While  an  obligation  due -an  infant  may,  with  or  without  express  words, 
authorizing  it,  be  discharged  by  payment  to  the  guardian  of  the  infant, 
it  is  with  the  qualification  that  the  guardian  is  authorized  to  receive 
payment. 

The  power  of  a  parent  to  appoint,  by  deed  or  will,  a  guardian  of  his  infant 
children,  does  not  exist  in  the  absence  of  a  statute  conferring  it,  and 
the  legislature  may  define,  limit  and  regulate  the  authority  of  guardian* 
and  prescribe  the  condition  under  which  it  shall  be  exercised. 

It  seems  the  exercise  by  courts  of  a  power,  to  disregard  a  particular  pro- 
vision of  a  statute,  on  the  ground  that  it  is  directory,  not  mandatory, 
should  be  with  great  caution. 

The  provisions  of  the  statutes  of  this  state  in  reference  to  testamentary 
guardians  relate  exclusively  to  domiciliary  guardianship,  under  wills  or 
deeds  of  residents  of  this  jurisdiction.  The  rights  and  powers  of  the 
guardian  are  strictly  local,  and  circumscribed  by  the  jurisdiction  of  the 
government  which  clothed  him  with  his  office. 

It  seems,  however,  that  a  payment  by  a  debtor  in  this  state  to  a  foreign 
guardian  will  be  good,  if  the  guardian,  by  the  law  of  the  state  from  which 
he  derives  his  appointment,  is  authorized  to  receive  it. 

Defendant  issued  a  policy  of  insurance  on  the  life  of  W.,  payable  to  A., 
his  wife.  In  case  of  her  death  before  the  death  of  the  insured  the 
policy  provided  that  the  amount  of  insurance  "shall  be  payable  to- 
her  children  *  *  *  or  to  their  guardian,  if  under  age."  W., 
resided  in  New  Jersey,  where  the  policy  was  issued,  and  continued 
so  to  do  up  to  the  time  of  his  death.  He  survived  his  wife  and 
remarried.  By  his  will  he  appointed  his  second  wife  guardian  of  his- 
children  by  the  first  wife,  who  were  infants.  She,  as  such  guardian, 
served  on  defendant  notice  and  proof  of  the  death  of  W.,  and  of  his 
first  wife,  and  defendant  thereupon  paid  to  her  the  amount  of  the 
policy.  The  laws  of  New  Jersey  provide  that  a  father  may,  by  deed 
or  will,  appoint  a  guardian  for  his  minor  children  (N.  J.  R.  8.  664, 
§  1),  but  by  another  section  (p.  762.  g  48),  provide  that  every  testa- 
mentary guardian  "shall,  before  he  exercises  any  authority  over  the 
minor  or  his  estate,  appear  before  the  Orphan's  Court  and  declare  his 
acceptance  of  the  guardianship  •  •  *  and  shall  give  bond  *  *  * 
for  the  faithful  execution  of  his  office  unless  it  is  otherwise  directed  by 
the  testator's  will."  The  guardian  at  the  time  of  receiving  payment 
on  the  policy  had  not  declared  her  acceptance  of  the  guardianship  or 
given  a  bond  as  required.  In  an  action  by  the  children  to  recover  the 
amount  of  the  policy,  held,  that  the  case  was  to  be  governed  by  the  laws 
of  New  Jersey;  that  the  giving  of  security  was  a  necessary  prerequisite 
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to  the  exercise  of  any  authority  by  the  guardian  over  the  estate  of  the 
ward;  that  the  guardian,  therefore,  was  not  authorized  to  receive  pay- 
ment ;  and  that  such  payment  was  not  a  defense  to  the  action. 

The  will  was  executed  under  seal.  It  was  claimed  that  the  statutory  limi- 
tation did  not  apply,  as  that  relates  to  a  guardian  appointed  by  will, 
while  here  the  appointment  was  by  deed.  Held  untenable;  that  the 
unnecessary  addition  of  a  seal  did  not  change  the  character  of  the 
instrument  or  justify  treating  it  as  in  part  a  will  and  in  part  a  deed. 

The  policy  was,  by  its  terms,  payable  "sixty  days  after  due  notice 
and  proof  of  the  death."  It  was  claimed  by  defendant  that  plaintiffs, 
by  repudiating  the  act  of  the  guardian  in  receiving  payment  also 
repudiated  her  act  in  giving  notice,  etc.,  and  so  that  no  notice  or 
proof  of  death  had  been  furnished.  Held  untenable;  that  while  the 
guardian  had  no  power  to  interfere  with  the  infants'  estate  before  giving 
security,  she  had  sufficient  authority  to  take  a  step  in  the  interest  of 
the  infante  to  accelerate  the  maturing  of  the  claim ;  also,  that  defend- 
ant was  precluded  by  accepting  and  acting  upon  the  notice  without 
objection. 

It  was  also  claimed  that,  as  the  guardian  had  not  qualified,  there  was  no 
person  authorized  to  receive  payment,  and,  until  there  was,  defendant 
was  not  liable.  Held  untenable ;  that  the  guardian  ad  litem  was  a 
guardian  within  the  meaning  of  the  policy,  and  was  authorized  to  receive 
payment  and  execute  a  discharge. 

(Argued  October  3, 1887;  decided  January  17,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  3, 1885,  which  affirmed  a  judgment  in  favor  of  defend- 
ant, entered  upon  a  decision  of  the  court  on  trial  without  a  jury. 

This  action  was  brought  by  plaintiffs,  the  infant  children 
of  Friedrich  Wuesthoff,  deceased,  upon  a  policy  of  insurance 
upon  the  life  of  their  father,  payable  to  Amelia,  his  wife,  or, 
in  case  of  her  death  before  his,  to  their  children. 

The  material  facts  appear  in  the  opinion. 

Charles  B.  Meyer  for  appellants.  This  suit  was  properly 
brought  by  the  plaintiffs,  they,  as  infants,  being  represented 
by  their  guardian  ad  litem.  {Segdkin  v.  Meyer,  94  N.  Y. 
473 ;  Higgins  v.  Hannibal  <&  St.  Jo.  B.  B.  Co.,  36  Mo.  418 ; 
B.  &  0.  B.  B.  Co.  v.  Fitepatrick,  36  Md.  619;  Price  v. 
Phamtx  M.  L.  Ins.  Co.,  17  Minn.  500 ;  Clemmitt  v.  N.  T. 
IAfe  Ins.    Co.,  76  Va.  360 ;  Piggott  v.  Thompson^  3  Bos. 
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<fc  P.  149;  GUmore  v.  jP<gM,  5  Mass,  491;  Taunton  Co.  v. 
WhMng,  10  id.  327;  Baley  v.  Onondaga  Ins.  Co.,  6  Hill, 
477 ;  Zone  v.  Columbus  Ins.  Co.,  2  Code  R  65 ;  Code,  §  474; 
Rule  51.)  Due  notice  and  proof  of  death,  as  required  by  the 
policy,  was  given  to  the  defendant.  [Kennedy  v.  Horns  Ins. 
Oo.y  9  Ins.  L.  J.  359 ;  Sims  v.  State  Ins.  Co.,  47  Mo.  60 ;  May 
on  Insurance,  §  465 ;  Guardian  Life  Ann.  ds  Trust  Co.  v. 
Ins.  Co.,  9  Weekly  Notes  of  Cases,  425 :  May  on  Insurance, 
§§  466,  512 ;  Eclipse  Ins.  Co.  v.  Schoener,  2  Cin.  Supr.  Ct. 
Kep.  474;  Taylor  v.  ^Etna  L.  Ins.  Co.,  13  Gray,  434;  Day 
v.  Mut.  Ben.  L.  Ins.  Co.,  1  MacArthur,  600 ;  Hincken  v. 
Mutual  Ben.  Life  Ins.  Co.,  6  Lans.  24 ;  50  N.  Y.  657 ;  North- 
western Ins.  Co.  v.  Atkins,  3  Bush.  333 ;  Farmer*?  Mut.  Ins. 
Co.  v.  GrayUU,  74  Pa.  St.  17 ;  Sims  v.  State  Ins.  Co.,  47  Mo. 
60 ;  BeUty  v.  Guardian  Mut.  L.  Ins.  Co.,  60  K  Y.  172 ; 
Kemochan  v.  Bowery  I.  Ins.  Co.,  17  K  Y.  433 ;  Pratt 
v.  N.  Y.  Cent.  Ins.  Co.,  55  id.  505;  Bodle  v.  Chenango 
Co.  Ins.  Co.,  2  id.  58;  Johnson  v.  Columbia  Ins.  Co.,  7 
Johns.  315.)  Defendant  having  alleged  in  its  answer  that 
the  will  of  the  insxired  "was  duly  admitted  to  probate," 
etc.,  cannot  now  be  heard  to  say  that  the  instrument 
"operated  as  a  deed."  {Douglass  v.  Cooper,  3  Myl.  & 
K.  378;  Jarman  on  Wills  [5th  ed.]  27;  Colton  v.  Boesy 
2  Paige,  396;  Morrett  v.  Dickey,  1  Johns.  Ch.  153; 
Bogardus  v.  Clavrke,  4  Paige,  623;  Nolle  v.  Fenwick,  4 
Rand.  585 ;  Dannington  v.  Bosland,  3  Post.  11 ;  BusseU 
v.  Dickson,  1  Con.  &  Law,  284;  2  Greenl.  Ev.  §  672;  1 
Williams  Exrs.  [6th  Am.  ed.]  549 ;  Peebles  Appeal,  15  S. 
&  R  42 ;  Tomkins  v.  Tomkins,  1  Story,  547 ;  Willard  Exrs. 
60,  61, 226;  Redfield  on  Wills,  63 ;  Vanderpoel  v.  Van  VaUcen- 
burg,  6  N.  Y.  190 ;  Bobertson  v.  Dunn,  Wallk.  [Miss.]  520 ; 
Armstrong  v.  Armstrong,  1  Am.  Prob.  Repts.  206 ;  Gittham 
v.  Mustin,  4  Ala.  365;  Shepherd  v.  Nabors,  6  id.  631; 
Thompson  v.  Johnson,  19  id.  59 ;  Mosser  v.  Mosser  32  id. 
551 ;  Walker  v.  Jones,  23  id.  628 ;  Crain  v.  Grain,  17  Tex. 
8 :  21  id.  790 ;  MiUiccm  v  MiUiccm,  24  id.  426 ;  Gage  v.  Gagey 
12  N.  fl.  371;  Allison  v.  Allison,  4  Hawks  [N.  C]  141- 
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Bitter' 8  Appeal,  59  Pa.  St.  9 ;  Stevenson  v.  Huddleston,  13 
B.  Mon.  299 ;  Edwards  v.  Smith,  35  Miss.  197 ;  HaU  v.  Burkr 
ham,  59  Ala.  349 ;  Hart  v.  Bust,  46  Tex.  556;  Habergham 
v.  Vincent,  2  Ves.  Jr.  204.)  Although  a  testator,  through 
want  of  information  or  for  other  reasons,  prepare  his  will 
similar  to  a  deed,  as  if  he  seal  it,  which  is  not  essential  to  the 
will,  or  if  it,  in  other  particulars,  resembles  a  deed,  it  is  not 
in  any  particular  of  the  same  nature  as  a  deed,  and  will  have 
no  validity.  (1  Jarman  on  Wills,  35,  note ;  Piatt  v.  McCvJr 
lough,  1  McLean,  69 ;  Avery  v.  Pixley,  4  Mass.  460 ;  Williams 
v.  Burnett,  Wright,  53;  Padfidd  v.  Padfidd,  72  HI.  322.), 
Eliza  F.  Wuesthoff  was  not  authorized  to  receive  payment  of 
the  policy.  (N.  J.  Eev.  Stat.  374,  §  1 ;  K  J.  Rev.  Stat.  1877, 
p.  762,  §  48 ;  Same  in  Revision,  1846,  tit.  9,  chap.  2,  §  1 ; 
N.  J.  Revision  of  1877,  §§  760,  42;  In  re  Sackett,  1  Tucker, 
84;  Schouler  on  Dom.  Rel.  [3d  ed.]  §  299;  In  re  Prot.  K 
School,  47  K  T.  561 ;  Emg  v.  Londale,  2  Burr,  477 ;  Code 
Civ.  Pro.  §  2838 ;  2  Rev.  Stat.  chap.  8,  tit.  3,  §  38 ;  MorreU 
v.  Dickey,  1  Johns.  Ch.  153 ;  Williams  v.  Stows,  6  id.  .353 ; 
McLockley  v.  Beid,  4  Brad.  334 ;  Hatchett  v.  Birney,  65 
Ala.  39  ;  Sherman  v.  Wright,  49  K  T.  227 ;  People  v.  Smith, 
43  111.  219 ;  Graves  v.  Am.  Ex.  Bk.,  17  N.  Y.  205 ;  Bobin- 
son  v.  Weeks,  6  How.  Pr.  161 ;  Southwestern  B.  B.  Co.  v. 
Chapmcm,  46  Ga.  538 ;  McCarthy  v.  Boundtree,  19  Mo.  345  ; 
Wadsworth  v.  ConneU,  104  HI.  369.)  The  defendant  should 
pay  not  only  principal,  but  also  interest  thereon  from  the  day 
the  payment  became  due.  (Harris  v.  Mvlock,  9  How.  Pr. 
405;  Sanders  v.  Norton,  4  J.  B.  Marshall  [Ky.]  464; 
Zoder  v.  Hatfield,  71  N.  T.  105;  Marsh  v.  Hague,  1 
Edw.  Ch.  188 ;  Palmer  v.  Trevor,  1  Yt.  261 ;  Snett  v.  Dee, 
2  Salk.  415 ;  Dams  v.  CrcmdaU,  101  N.  Y.  311 ;  Park  on 
Ins.  429 ;  Angel  on  F.  &  L.  Ins.  336 ;  Kent's  Com.  438 ; 
Marshall  Ins.  767 ;  Hughes  Ins.  497 ;  Reynolds  L.  Ins.  34 ; 
Bunyon  L.  Assur.  2 ;  Bliss  on  Life  Ins.  §  433 ;  Ellis  on  F.  &  L. 
Ins.  152,  note ;  Reynolds  L.  Ins.  chap.  10 ;  Dana  v.  Fiedler, 
12  N.  Y.  40;  Adams  v.  Fort  Plain  Bank,  36  id.  255; 
Roberts  v.  Willis,  1  Spencer,  Ch.  [K  J.]  602 ;  In  re  N '.  T. 
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Prot.  E.  P.  School,  47  N.  Y.  556.)  The  rule  in  New  Jersey, 
as  in  New  York,  is  that  every  statute  should  be  so  constructed 
as  to  suppress  the  mischief  and  advance  the  remedy.  (Smith 
v.  Tucker,  2  Harr.  [N.  J.]  82,  84 ;  Randolph  v.  Lamed,  12 
C.  E.  Green  [N.  J.],  557 ;  Jvliand  v.  Rathbone,  39  KY.  369.) 

Edward  Salomon  for  respondent.  The  complaint  was 
properly  dismissed,  because  no  notice  and  proof  of  death  were 
ever  given  to  the  defendant  by  the  plaintiffs  or  in  their 
behalf,  except  those  of  Eliza  F.  Wuesthoff,  as  their  guardian, 
whose  action  as  such  they  seek  to  repudiate.  (Paley  on  Agency, 
Lloyd,  171,  172  [343-346];  Fisher  v.  CutheU,  5  East,  49; 
Cole  v.  £ally  1  Camp.  478:  Coore  v.  Calloway,  1  Eep. 
115;  Freeman  v.  Boynton,  7  Mass.  483;  Bh.  of  Utica  v. 
Smith,  18  Johns.  230;  Bliss  v.  Cottle,  32  Barb.  322,  325, 
326,  327;  Story  on  Agency,  §§  250,  251a;  Hamlin  v.  Sears, 
82  N.  Y.  331 ;  Farmers  Loam,  &  Trust  Co.  v.  Walworth, 
1  id.  433 ;  May  on  Ins.  §§  463,  465 ;  O'Reilly  v.  Guardian 
Mut.  Ins.  Co.,  60  N.  Y.  172 ;  Kernochom  v.  N.  T.  Bowery 
Fire  Ins.  Co.,  17  id.  433.)  The  complaint  was  properly  dis- 
missed, because,  except  Mrs.  Wuesthoff,  no  general  guardian 
of  the  plaintiffs,  or  any  guardian  authorized  to  receive  pay- 
ment of  the  policy,  has  ever  existed.  •  (Revision  of  N.  J.  759, 
§  36;  Code  Civ.  Pro.  §§  2822,  2823,  2825,  2826,  2827,  2838, 
2839,  2840 ;  Bogardus  v.  N.  Y.  Life  Ins.  Co.,  101  N.  Y. 
328 ;  Segdhm  v.  Meyer,  94  id.  473 ;  1  Bliss  Code,  220,  234; 
Pierce  v.  Hichcock,  2  N.  Y.  388 ;  Finslar  v.  Malkin,  12 
N.  Y.  Week.  Dig.  530 ;  Jones  v.  Fetch,  3  Bosw.  63 ;  Code, 
§§  446, 448.)  Eliza  F.  Wuesthoff,  considered  as  a  testamentary 
guardian  under  the  laws  of  New  Jersey,  was  authorized  to 
receive  payment  of  this  policy.  (18  How.  104 ;  9  Wall.  741 ; 
20  N.  Y.  103;  56  Ala.  312;  Revision  of  N.  J.  464,  §  1; 
p.  1247,  §  22 ;  p.  755,  §  14 ;  p.  783,  §  136 ;  Swords  v.  Owen, 
43  How.  Pr.  176.)  The  will  of  Frederick  Wuesthoff  may  be 
considered  as,  and  wafe  in  fact,  also  "  his  deed,  executed  in  his 
lifetime,"  disposing  of  the  custody  and  tuition  of  his  children 
during  their  minority ;  and,  therefore,  no  acceptance  in  the 
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Orphan's  Court  or  security  was  required  of  Mrs.  Wuesthoff. 
(Revision  of  N.  J.  464,  §  1,  and  p.  762,  §  48 ;  Co.  litt 
171 ;  2  Black.  Com.  [Sharswood's  ed.]  294,  308,  and  notes ; 
4  Kent's  Com.  450,  455 ;  Sauverbye  v.  Arden,  1  Johns. 
Ch.  240;  Scrugham  v.  Wood,  15  Wend.  545;  Dietz  v. 
FarUh,  44  Super.  Ct.  190.)  There  is  no  inconsistency  or 
incongruity  in  treating  this  will  of  Frederick  Weusthoff  as 
his  deed  also,  so  far  as  the  appointment  of  a  guardian  for  his 
i  children  is  concerned.  {Ex  pwrte  Earl  of  Ilchester,  7  Vesey, 
367;  Earl  of  Shaftshury  v.  Lady  Himnam,  Finch's  Rep'ts, 
323;  2  Kents  Com.  225;  MacPherson  on  Infants,  81; 
Schouler's  Dom.  Eel.  393, 394 :  Doe  v.  Cross,  8  Q.  B.  [Ad.  &  E.] 
714 ;  BoUnson  v.  Schly,  6  Ga.  515 ;  Taylor  v.  Kelly,  31  Ala. 
59 ;  JSmnebrew  v.  Kmnebrew,  35  id.  628 ;  Revision  of  N.  J. 
151, 155, 159, 1279.) 

Wm.  B.  Hornblower  for  respondent,  the  New  York  life 
Insurance  Company.  The  statute  of  New  Jersey  as  to  declar- 
ing acceptance  and  giving  a  bond  before  the  testamentary 
guardian  acts  as  such,  is  directory  and  not  mandatory.  (Sedg- 
wick on  Stat.  Const.  [2d  ed.]  316;  In  re  IT.  T.  Prot  K 
School,  47  N.  Y.  556;  1  R.  S.  604,  §  7;  Inre  D.  dk  H.  B. 
B.  Co.,  19  Wend.  135, 143;  In  re  Douglass,  58  Barb.  174; 
Bex  v.  Inhab.  of  Birmingham,  8  B.  &  C.  29,  35 ;  Cole  v 
Green,  6  Man.  &  G.  872,  890 ;  Bex  v.  The  Justices  of 
Leicester,  7  B.  &  C.  6;  9  D.  &  R.  772.)  The  steps  in  the 
Orphan's  Court  are  but  formal  acts  required  by  the  statute  as 
directory  and  not  essential  to  the  vesting  in  the  guardian. 
{In  re  Van  Bbuton,  2  Green,  220;  2  Kent's  Com.  225; 
Williamson  Exrs.  [6th  Am.  ed.]  293,  302 ;  Schuyler  on  Admrs. 
§  194.)  The  position  of  the  testamentary  guardian  before 
giving  bond  is  analogous  to  that  of  an  assignee  for  the  benefit 
of  creditors  under  our  general  assignment  act  before  giving 
bond.  His  title  vests  immediately  on  the  execution  of  the 
instrument  and  even  before  its  recording  in  accordance  with 
the  statute.  (Bishop  on  Debt,  §  264,  266.)  The  laws  of 
New  York  and  not  the  laws  of  New  Jersey  apply  in  this  case. 
Siosxls— Yol.  LXII.      74 
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(2  Kent's  Com.  225 ;  Woodworth  v.  Spring,  4  Allen,  321, 324 ; 
Story's  Confl.  Laws.  §  499 ;  MarreU  v.  Dickey,  1  Johns.  Ch. 
153;  Johnson  v.  BeatUe,  10  CI.  &  Fin.  42, 113,  145;  Story's 
Confl.  Laws  [8th  ed.]  §  504a;  Hoyt  v.  Sprague,  103  U.  S. 
613;  In  re  Hubbard,  82  N.  Y.  90;  Kraft  v.  Wickey,  4  Gill 
&  J.  322,  331. 

Andrews,  J.  Two  questions  are  presented,  first,  as  to  the 
validity  of  the  payment  made  December  19,  1877,  by  the 
defendant  to  Eliza  F.  Wuesthoff,  the  testamentary  guardian 
of  the  plaintiffs,  of  the  amount  of  the  policy  on  the  life  of  their 
father,  Frederick  Wuesthoff,  and  second,  assuming  that  such 
payment  was  not  a  valid  discharge  of  defendant's  obligation 
under  the  policy,  whether  the  plaintiffs  can  now  maintain  an 
action  to  enforce  the  defendant's  liability. 

The  policy  provides  that  in  case  of  the  death  of  the  mother 
of  the  plaintiffs  before  the  death  of  Frederick  Wuesthoff,  the 
insurance  upon  his  death  "  shall  be  payable  to  her  children 
for  their  use,  or  to  their  guardian  if  under  age,  payment  to  be' 
made  in  sixty  days  after  due  notice  and  proof  of  the  death  of 
the  said  Frederick  Wuesthoff."  Frederick  Wuesthoff  died  at 
Newark,  New  Jersey,  August  28, 1877.  He  resided  there  in 
1864,  when  the  policy  was  issued  and  continued  to  reside  there 
until  his  death.  The  policy  recites  his  residence  at  that  place. 
His  first  wife,  the  mother  of  the  plaintiffs,  died  in  1870.  He 
remarried  and  by  his  will  executed  under  seal  August  16, 1877, 
which  was  duly  proved  and  recorded  in  New  Jersey,  he  devised 
all  his  real  and  personal  property  to  Eliza  F.  Wuesthoff,  his 
wife  by  his  second  marriage,  and  appointed  her  sole  executrix 
of  his  will,  and  also  the  guardian  of  his  three  infant  children 
(the  plaintiffs),  the  eldest  being  then  of  the  age  of  about 
sixteen  years.  On  the  14th  of  September,  1877,  Eliza  F. 
Wuesthoff,  as  guardian,  served  on  the  defendant  notice  and 
proof  of  death  of  Frederick  Wuesthoff,  stating  the  date  and 
place  of  his  death,  and  that  she  as  guardian  for  the  children 
was  the  legal  owner  of  the  policy.  Upon  the  request  of  the 
company  she  also  furnished  proof  of  the  death  of  Amalie 
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Wuesthoff,  the  wife  of  Frederick  Wuesthoff  by  his  first 
marriage,  and  the  names  and  ages  of  her  children,  and  also 
delivered  to  the  company  a  certified  copy  of  the  will.  There- 
after, December  19,  1887,  the  defendant  paid  to  Eliza  F. 
Wuesthoff  $5,000,  the  full  amount  of  the  policy,  taking  her 
receipt  as  guardian.  Eliza  F.  Wuesthoff ,  after  the  death  of 
her  husband,  qualified  as  executrix  of  the  will  and  assumed  the 
administration  of  his  estate,  but  she  never  formally  signified 
her  acceptance  of  the  office  of  guardian  or  gave  a  guardian's 
bond. 

There  can,  we  suppose,  be  no  doubt  that  the  plaintiffs  were 
the  persons  who,  by  the  contract  of  insurance,  in  the  situation 
existing  at  the  time  of  the  death  of  Frederick  Wuesthoff,  were 
entitled  to  the  benefit  of  the  insurance.  They  were  the  legal 
beneficiaries  of  the  fund.  The  contract  of  the  defendant  was 
in  legal  effect  a  contract  to  pay  to  the  plaintiffs  in  the 
contingency  which  happened,  and  the  clause  providing  that 
payment  should  be  made  to  "  their  guardian,  if  under  age," 
did  not  change  the  force  or  effect  of  the  obligation.  It 
expressed  in  terms  what  in  the  absence  of  express  words 
would  be  the  legal  consequence  that  an  obligation  for  the 
payment  of  money  to  infants,  may  be  discharged  by  payment 
to  a.  guardian.  The  qualification  that  the  guardian  must  be 
duly  authorized  to  receive  the  payment  is  implied.  It  would 
be  contrary  to  the  nature  and  object  of  the  contract  to  construe 
it  as  authorizing  payment  of  a  debt  due  to  infants  to  be  made 
to  a  person  who  although  he  might  in  a  formal  or  even  in  a 
legal  sense  be  a  guardian,  nevertheless  had  no  authority  as  such 
to  collect  or  receive  the  money  or  debts  due  to  the  ward.  We 
think  it  cannot  be  questioned  that  the  contract  to  pay  the 
guardian  of  the  infant  beneficiaries,  means  a  guardian  legally 
authorized  to  receive  and  discharge  the  debt,  and  that  a- 
guardian  possessing  this  authority,  whether  a  general  or 
chancery  guardian,  a  testamentary  guardian  or  a  guardian 
ad  litem,  is,  within  the  meaning  of  the  policy,  a  guardian  to 
whom  payment  could  be  lawfully  made.  The  payment  upon 
which  the  defendant  relies  was  made  to  a  testamentary  guardian. 
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The  power  of  a  father  to  appoint  a  guardian  by  deed  or 
will  was  originally  given  by  statute  (12  Chas.  II),  which  has 
been  re-enacted  in  most  of  the  States  and  extended  in  some  of 
them  so  as  to  embrace  the  mother.  The  power  to  appoint  by 
deed  is  construed  as  meaning  a  testamentary  instrument  in  the 
form  of  a  deed,  to  operate  only  after  the  death  of  the  parent 
(2  Kent's  Com.  225.)  But  the  power  is  statutory  and  does 
not  exist  in  the  absence  of  a  statute  conferring  it.  The  power 
of  a  testamentary  guardian,  when  not  restricted,  extends  to 
the  control  of  the  person  of  the  ward  and  the  custody  and 
management  of  her  real  and  pergonal  property.  (Chapman  v. 
TMits,  33  N.  Y.  289.)  But  as  the  right  to  appoint  a 
testamentary  guardian  depends  on  statute,  it  follows  that  the 
whole  subject  is  within  the  control  of  the  legislature,  and 
that  it  may  not  only  regulate  and  restrict  the  power  of 
appointment,  but  may  define,  limit  and  regulate  the  authority 
of  the  guardian  and  prescribe  the  conditions  under  which  the 
-authority  shall  be  exercised.  The  statute  of  New  Jersey  in 
force  August  16,  1877,  provides  that  the  father  may,  by  his 
deed  executed  in  his  lifetime,  or  by  his  last  will  and  testament 
in  writing,  dispose  of  the  custody  and  tuition  of  his  minor 
child  or  children  during  their  minority,  and  that  the  person 
or  persons  to  whom  the  custody  of  such  child  or  children  may 
be  given,  shall  and  may  (among  other  things)  "  take  into  his, 
her  or  their  custody  for  the  use  of  such  child  or  children  the 
profits  of  all  lands,  tenements  or  hereditaments  of  such  child 
or  children,  and  also  the  custody  and  management  of  the 
goods,  chattels  and  personal  estate  of  such  child  or  children 
till  his  or  her,  or  their  respective  age  of  twenty-one  years,  and 
may  bring  such  action  or  actions  in  relation  thereto  as  by  law 
a  guardian  in  socage  might  do."  (Revision  of  New  Jersey 
Statutes,  664,  §  1.)  By  another  section  it  is  provided  that : 
"  Every  guardian  appointed  by  last  will  or  testament,  which 
shall  be  legally  proved  and  recorded,  shall  before  he  exercises 
any  authority  over  the  minor  or  his  estate,  appear  before  the 
Orphan's  Court  and  declare  his  acceptance  of  the  guardian- 
ship, which  shall  be  recorded,  jand  shall  give  bond  with  such 
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sureties  and  in  finch  sum  as  the  said  court  may  approve  of  and 
order,  for  the  faithful  execution  of  his  office,  unless  it  is 
otherwise  directed  by  the  testator's  will."  (Page  762,  §  48.) 
The  will  of  Frederick  WuesthofE  gave  no  direction  on  the 
subject,  and  it  is  conceded  that  Eliza  F.  Wuestoif,  the  guar* 
dian,  had  not  at  the  time  of  receiving  payment  on  the  policy, 
declared  her  acceptance  of  the  guardianship,  as  required  in 
this  section,  nor  had  she  given  any  bond\or  security  as  guar- 
dian, and  that  no  bond  or  security  has  eve^  been  given. 

It  is  insisted  in  behalf  of  the  defendant  that  the  authority 
of  the  guardian  under  the  New  Jersey  statute  is  derived  from 
the  will  or  deed  appointing  her,  and  that  by  force  of  the  will 
and  the  section  of  the  statute  first  cited,  Eliza  F.  "Wuesthoif , 
immediately  on  the  death  of  her  husband,  was  vested  with 
the  character  of  guardian,  or  at  least  she  became  such  on 
assuming  to  act  as  guardian  and  could  without  further  qualifi- 
cation lawfully  receive  and  discharge  the  debt  owing  by  the 
defendant  This  contention  wholly  ignores  section  48  as  a 
limitation  upon  the  powers  of  a  testamentary  guardian,  which 
requires  the  guardian  to  declare  his  acceptance  of  the  guar- 
dianship in  the  Orphan's  Court  and  the  execution  of  a  guar- 
dian's bond  "before  he  exercises  any  authority "  over  the 
person  or  estate  of  the  minor.  Section  48,  it  is  claimed,  is 
directory  merely,  and  a  compliance  with  its  provisions,  it  is 
insisted,  is  not  a  condition  precedent  to  the  right  of  a  guardian 
to  collect  and  discharge  a  debt  due  to  the  ward.  The  dis- 
tinction which  in  the  construction  of  statutes  is  sometimes 
made  between  directory  and  mandatory  provisions,  proceeds 
upon  the  supposed  intention  of  the  legislature,  and  a  discrimi- 
nation between  the  essential  and  the  immaterial  or  non-essen- 
tial provisions  of  the  statute,  or  where  the  statute  relates  to 
the  powers  and  duties  of  officers,  between  those  parts  which 
are  intended  as  a  mere  direction  to  the  officer  in  the  execution 
of  his  duties  and  those  which  relate  to  and  concern  his  sub- 
stantial authority.  The  exercise  by  courts  of  a  power  to  disre- 
gard a  particular  provision  of  a  statute  on  the  ground  that  it  is 
directory  merely,  is  a  delicate  one  and  should  be  applied  with 
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great  caution.  The  intention  of  the  legislature  is  the  cardinal 
consideration  in  the  construction  of  statutes,  and  whether  a  par- 
ticular provision  is  mandatory  or  directory  is  to  be  determined 
from  the  language  used  and  the  purpose  in  view.  Construing 
the  various  sections  of  the  New  Jersey  statute  together,  it  is 
plain,  we  think,  that  the  first  section  quoted  was  intended  to 
define  the  general  powers  of  a  testamentary  guardian,  and  that 
section  48  was  intended  to  prohibit  and  suspend  the  exercise 
by  a  testamentary  guardian  of  the  functions  of  his  office  until 
he  should  signify  his  acceptance  of  the  office  and  execute 
the  bond  required.  Obviously  the  object  of  the  legislature 
in  requiring  the  guardian  to  give  security,  was  the  pro- 
tection of  the  ward.  The  legislature  was  dealing  with  the 
interests  of  a  class  especially  entitled  to  the  protection  of  the 
law.  It  was  a  wise  safeguard  to  require  that  a  guardian, 
before  intermeddling  with  the  estate  of  the  ward,  should  give 
.security  for  its  faithful  administration,  unless  the  parent  dis- 
3>ensed  with  this  precaution.  It  is  impossible  to  suppose  that 
the  legislature,  in  enacting  section  48,  intended  simply  to 
impose  upon  the  guardian  the  duty  of  giving  security  and 
not  to  make  the  duty  imperative.  This  section  is  to  be  con- 
strued as  if  written  in  the  prior  section,  and  so  read  it  makes 
the  giving  of  security  a  necessary  qualification  and  a  pre- 
requisite to  the  exercise  of  any  authority  over  the  estate  of 
the  ward. 

But  it  is  insisted  that  the  capacity  of  the  guardian,  Eliza 
F.  "Wuesthoff,  to  collect  and  discharge  the  debt  owing  by 
the  defendant,  is  to  be  measured  and  determined  by  the 
powers  of  testamentary  guardians  appointed  under  the  law 
of  New  York,  the  domicile  of  the  debtor,  and  the  place 
where  the  policy  was  issued  and  where  the  debt  was  paid. 
The  law  of  this  State,  as  it  stood  in  1877,  at  the  time  of 
the  death  of  the  insured  and  of  the  payment  of  the  policy, 
authorized  a  father,  by  deed  or  last  will,  to  dispose  of  the 
custody  of  his  infant  child  during  his  minority,  and  declared 
that  every  such  disposition  from  the  time  it  takes  effect, 
.shall  vest  in  the  person  so  appointed  all  the  rights  and  powers 
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of  a  guardian,  with  the  right  to  the  custody  and  management 
of  the  personal  estate  of  the  ward.  (1  R  S.,  150,  chap.  8, 
tit.  3,  §§  1,  2,  3.)  No  formality  was  required  to  complete 
the  title  of  the  guardian,  nor  was  he  required  to  give  any 
security.  It  is  doubtless  true  that  if  this  had  been  the  case  of 
a  domestic  testamentary  guardianship,  the  payment  made  by 
the  defendant  would  have  been  authorized.  But  the  New 
York  statute  relates  exclusively  to  domiciliary  guardianships 
under  wills  or  deeds  of  residents  of  this  jurisdiction.  The 
defendant  cannot  invoke  the  statute  defining  the  powers  of 
domestic  guardians  to  justify  a  payment  to  a  guardian  appointed 
under  a  foreign  jurisdiction,  who  by  the  laws  of  the  sovereignty 
Appointing  him,  was  not  authorized  to  receive  it.  The  gemeral 
rule  is  well  settled  that "  a  guardian  appointed  by  virtue  of  the 
statute  of  another  State,  cannot  exercise  any  authority  here 
over  the  person  or  property  of  his  ward.  His  rights  and 
powers  are  strictly  local,  and  circumscribed  by  the  jurisdiction 
of  the  government  which  clothed  him  with  his  office." 
(  Woodworth  v.  Spring,  4  Allen  321 ;  Morrett  v.  Dickey,  1 
J.  Ch.  153 ;  Story  Con.  Laws,  §  499.)  A  debtor  in  this  State 
may  pay  a  foreign  guardian,  and  the  payment  will  be  a  good 
discharge  if  the  guardian,  by  the  law  of  the  State  from  which 
he  derives  his  appointment,  is  authorized  to  receive  it. 
(Parsons  v.  Lymcm,  20  N.  Y.  103.)  The  defendant  when  the 
payment  was  made  was  informed  that  the  deceased  was  a 
resident  of  New  Jersey  at  the  time  of  his  death,  and  that 
Eliza  F.  Wuesthoff  was  a  testamentary  guardian  appointed  in 
and  under  the  laws  of  that  state,  and  the  defendant  was 
chargeable  with  notice  that  the  powers  of  the  guardian  were 
regulated  by  and  depended  upon  the  law  of  the  domicile  of 
the  plaintiffs.  The  payment  was  at  the  peril  of  the  defendant. 
The  further  claim  that  the  appointment  of  Eliza  F.  Wuest- 
hoff was  by  deed  and  not  by  will,  and  therefore  that  the  case 
is  not  within  section  48,  which  relates  to  a  guardian  appointed 
"  by  last  will  and  testament,'5  is,  we  think,  untenable.  The  claim 
is  based  upon  the  fact  that  the  will  of  Frederick  Wuesthoff  is 
a  sealed  instrument.    It  is  conceded  that  if  the  seal  had  been 
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omitted  the  appointment  would  have  been  by  will,  and  bo 
within  section  48.  But  the  intention  that  the  instrument  should 
operate  as  a  will,  and  that  it  was  not  delivered  as  a  deed,  is 
conclusively  established.  It  recites  that  it  was  a  will.  It  was 
executed  a  few  days  before  the  testator's  death.  It  was  left 
for  safekeeping  with  the  physician  in  whose  office  it  was  drawn. 
The  unnecessary  addition  of  a  seal  does  not  change  the  essential 
character  of  the  instrument  or  justify  treating  it  as  in  part  a 
will  and  in  part  a  deed. 

The  second  general  question  relates  to  the  remedy.  The 
policy  is  payable  "  sixty  days  after  due  notice  and  proof  of 
the  death."  It  is  urged  that  as  no  notice  or  proof  of  death 
was  furnished,  except  what  was  given  by  the  guardian,  the 
plaintiffs  by  repudiating  her  act  in  receiving  payment,  also,  as 
a  consequence,  repudiates  her  act  in  giving  notice  of  proof  of 
death,  so  that  they  are  left  without  any  proof  in  the  case  of  the 
performance  of  this  precedent  condition  to  maintaining  the 
action.  It  is,  we  think,  a  sufficient  answer  to  this  proposition 
that  while  Eliza  F.  Wuesthoff  was  not,  by  the  appointment 
in  the  will  and  the  death  of  her  husband,  invested  with  any 
power  to  interfere  with  the  infants'  estate  before  giving 
security,  she  nevertheless  was  nominally  the  guardian  of  the 
children,  and  as  such  had  sufficient  authority  to  justify  her 
taking  a  step  in  the  interest  of  the  children,  designed  merely 
to  accelerate  the  maturing  of  the  claim  on  the  policy,  and  that 
the  company  having  accepted  and  acted  upon  the  notice  with- 
out objection  cannot  now  question  its  sufficiency. 

The  answer  to  the  further  point  that  there  must  be  some 
person  in  existence  authorized  to  receive  payment,  before  the 
company  is  liable,  has  already  been  indicated.  The  guardian 
ad  litem  is  a  guardian  within  the  meaning  of  the  policy.  He 
is  authorized  to  represent  the  infants  in  collecting  the  claim, 
and  payment  by  the  defendant  in  this  action  will  be  a  full 
discharge  of  its  obligation. 

We  are  constrained  for  the  reasons  stated  to  reverse  the 
judgment  below.  It  seems  a  hard  case.  The  defendant  on 
a  new  trial  may  be  able  to  show  that  the  money  paid  to  the 
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guardian  has  been  applied  in  whole  on  part  to  their  benefit  and 
support  of  the  infants,  under  circumstances  which  entitle  the 
defendant  to  an  equitable  counter-claim. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


The  People  ex  rel.  The  New  York  Electric  Lines  Com- 
pany, Appellant,  v.  Rollin  M.  Squire,  as  Commissioner, 
Respondent. 

The  act  of  1885  (Chap.  499,  Laws  of  1885),  entitled  "  an  act  providing  for 
placing  electrical  conductors  under  ground  in  cities  of  this  state  and  for 
commissioners  of  electrical  subways"  is  not  violative  of  the  provision  of 
the  State  Constitution  (Art.  8,  g  16),  declaring  that  no  local  or  private  bill 
shall  embrace  more  than  one  subject,  and  that  shall  be  expressed  in  the 
title.  Said  act  is  not  a  local  or  private  bill  within  the  meaning  of  the  con- 
stitutional provision,  and  it  embraces  but  one  subject  which  is  fairly 
expressed  in  the  title. 

A  law,  general  in  its  terms,  regulating  the  operation  of  all  corporations  of 
a  certain  kind  in  cities  of  a  certain  class  is  not  made  a  local  or  private  bill 
by  the  fact  that  such  companies  are  all  located  in,  or  that  the  specified 
class  of  cities  include  but  one  or  a  limited  number  of  the  cities  of  the  state. 

The  fact  that  said  act  (§  2)  charges  the  board  of  commissioners  of  electrical 
subways,  thereby  directed  to  be  appointed,  with  the  duty  of  enforcing 
the  provisions  of  the  act  of  1884  (Chap.  534.  Laws  of  1884),  and  declares 
that  the  said  act  of  1884  is  thereby  amended  so  as  to  conform  to  the  pro- 
visions of  the  act  of  1885,  does  not  render  the  latter  act  obnoxious  to  the 
constitutional  provision  (Art.  8,  §  17),  declaring*  that  no  act  shall  be 
passed  providing  that  any  existing  law  shall  be  deemed  part  thereof  or 
applicable  thereto,  "  except  by  inserting  it  in  such  act.'' 

The  fact  that  said  act  of  1885  directs  that  the  costs  and  expenses  of  each 
board  of  commissioners  appointed  under  it  shall  be  assessed  upon  the 
companies  "  operating  electrical  conductors  in  the  city,"  does  not  render 
the  act  void  as  imposing  a  tax  upon  the  companies  specified  without 
consent,  hearing  or  benefit,  in  violation  of  the  Constitution.  (Art.  1,  §  6.) 
No  tax  is  imposed  within  the  meaning  of  the  Constitution. 

It  seems  that,  conceding  said  provision  in.  relation  to  assessments  does  impose 
a  tax,  it  does  not  necessarily  invalidate  the  other  provisions  of  the  statute. 

The  said  act  of  1885,  so  far  as  it  affects  corporations  organized  before 
its  passage,  is  not  obnoxious  to  the  constitutional  prohibition  against  laws 
Sickels  —  Vol,  LXIL      75 
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impairing  the  obligations  of  contracts ;  it  does  not  annul,  destroy,  or 
materially  impair  or  restrict  any  franchises  or  contract  rights  previously 
secured,  but  seeks  to  regulate  and  control  their  exercise,  so  that  they 
shall  cease  to  constitute  a  public  nuisance. 

Regulations  of  the  character  provided  for  in  said  acts  are  strictly  police 
regulations,  such  as  are  within  the  legitimate  authority  of  the  legislature 
to  delegate  the  exercise  thereof  to  municipal  corporations. 

The  right  to  exercise  this  police  power  is  a  governmental  function  which 
cannot  be  alienated,  surrendered  or  abridged  by  the  legislature  by  any 
grant,  contract  or  delegation  whatsoever. 

The  relator  was  incorporated  under  the  general  act  of  1848  (Chap.  265, 
Laws  of  1848),  for  the  purpose  of  constructing  and  maintaining  electric 
conductors  to  be  placed  under  the  streets  in  the  city  of  New  York.  It 
received  from  the  common  council  of  the  said  city,  by  virtue  of  the  power 
conferred  on  that  body  by  the  act  of  1879  (Chap.  897,  Laws  of  1879),  per- 
mission to  construct  conduits  and  lay  wires  in  certain  streets,  the  work 
to  be  done  under  the  supervision  of  the  commissioner  of  public  works. 
In  1888  the  relator  filed  with  the  county  clerk  certain  maps,  etc.,  as 
required  by  the  ordinance,  and  in  1886  made  application  to  the  depart- 
ment of  public  works  for  permission  to  make  excavations  in  certain 
streets  in  order  to  lay  its  wires  and  conductors,  which  was  refused  on 
the  ground  that  the  relator  had  not  obtained  the  approval  of  the  subway 
commissioners  appointed  pursuant  to  said  act  of  1885,  as  required  by 
said  act.  In  proceedings  to  obtain  a  peremptory  mandamus  requiring 
said  commissioners  to  grant  the  permit,  held,  that  the  application  for  the 
writ  was  properly  denied. 

(Submitted  November  29,  1887;  decided  January  17,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas,  in  and  for  the  city  and  county  of  New  York, 
made  February  7,  1887,  which  affirmed  an  order  of  Special 
Term,  denying  an  application  for  a  peremptory  mandamus 
directing  defendant,  as  commissioner  of  public  works  in  and 
for  the  city  of  New  York,  to  grant  to  the  petitioner  a  written 
permit  to  make  excavations  iii  certain  streets  of  the  city  of 
New  York  "  for  the  purpose  of  laying  the  wires  on  their  con- 
ductors of  electricity." 

The  material  facts  are  stated  in  the  opinion. 

David  Leventritt  for  appellant.  The  subway  act  of  June 
13,  1885,  as  amended  by  chapter  503  Laws  of  1886,  is  a  local 
bill  and  violates  section  16,  article  3  of  the  Constitution  of 
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this  state.  (People  ex  rel.  v.  ATbertson,  55  N.  T.  55 ;  Ohio 
ex  rel.  v.  Covington,  29  Ohio,  110 ;  Dist.  Court  Case,  34  Ohio, 
441;  People  ex  rd.  v.  Allen,  42  N.  Y.  404;  Devine  v. 
Corners,  etc.,  84  HI.  590;  State  ex  rd.  v.  The  Judges,  21 
Ohio,  11;  31  id.  607;  People  v.  Hills,  35  K  Y.  449.) 
These  acts  of  1885  and  1886  are  unconstitutional,  because  they 
levy  a  tax  upon  telegraph  companies  without  equality  and 
without  consent,  hearing  or  benefit.  {Embury  v.  Conner,  3 
N.  Y.  511 ;  Stuart  v.  Palmer,  74  id.  183 ;  Sullivan  v.  City 
of  Oneida,  61  111.  248 ;  Const,  art.  1,  §§  6,  9 ;  U.  S.  Const, 
14th  amd't;  People  ex  rd.  v.  Hayden,  50  N.  Y.  530,  533; 
82  id.  196;  People  ex  rd.  v.  B'd  Suprs.  Kings  Co.,  52 
id.  556.)  By  its  incorporation  under  the  acts  of  the  legis- 
lature, particularly  chapter  397  of  the  Laws  6f  1879,  and 
its  further  contract  with  the  city,  the  relator  acquired  vested 
rights  before  the  passage  of  the  subway  act  of  1885.  (Chen- 
arogo  Bridge  Co.  v.  Binghamton  Bridge  Co.,  27  N.  Y.  91 ; 
Fletcher  v.  Peck,  6  Cranch,  87 ;  Dwrt.  Col.  v.  Woodward,  4 
Wheat  518 ;  Green  v.  Beddle,  8  id.  2 ;  Cordon  v.  The  Appeal 
Tax  Const.,  3  How.  [U.  S.] ;  Orleans  v.  Lottery  Co.,  119 
U.  S.  265.)  The  relator's  contract  with  the  city  was  complete 
upon  its  acceptance  of  the  franchise  to  lay  underground  con- 
ductors and  binding  itself  to  the  conditions,  restrictions  on 
payments  there  agreed  to.  (Coleman  v.  Eyre,  45  N.  Y.  39 ; 
Story  on  Con.  §  568 ;  Pollock  on  Con.  [Wald's]  176 ;  Ches.  A  O. 
C.  Co.,  etc.  v.  B.  <&  O.  R.  R.  Co.,  4  Gill  &  J.  [Md.]  1,  144, 
150 ;  Edgeware  Highway  Board  v.  Harrow  Gas  Co.,  L.  R. 
10  Q.  B.  92 ;  Milhau  v.  Sharp,  27  K  Y.  611 ;  Dillon  on  Corp. 
[3d  ed.]  §  308 ;  People  v.  Sturtevant,  9  K  Y.  273  ;  Mayor, 
etc.,  v.  Second  Ave.  R.  R.  Co.,  32  id.  261;  Brooklyn  v. 
City  R.  R.  Co.,  47  id.  476  ;  Matthew's  Admrs.  v.  Meek,  23 
Ohio,  292 ;  Philpot  v.  Guninger,  14  Wall.  570  ;  Pac.  R.  R. 
Co.  v.  Leavenworth  City,  1  Dillon,  393.)  The  legislature,  by 
the  subway  act  of  1885,  did  not  intend  to  make  it  retroactive 
so  as  to  apply  to  affect  the  relator's  vested  rights.  (Murray  v. 
2T.  Y.  C.  R.  R.  Co.,  3  Abb.  [Ct.  Ap.]  341 ;  Tracy  v.  Troy 
&  B.  R.  R.  Co.,  38  N.  Y.  433;  Farmers"  Bank  v.  Hale,  59 
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id  53 ;  Dash  v.  Van  Kleek,  7  John.  477 ;  Johnson  v.  BurriU, 
2  Hill,  238;  Butler  v.  Palmer,  1  id.  325;  McMannis  v. 
Butler,  49  Barb.  585 ;  Oanson  v.  City  of  Buffalo,  1  Keyes, 
460;  Berley  v.  Rampacher,  5  Duer,  188;  Conway  v. 
Cable,  37  Illinois,  82;  Devninger  v.  McConneU,  41 
id.  228;  Peop'e  ex  rd.  v.  Palmer,  52  K  Y.  84; 
fr  &  v.  CfentfraZ  P.  R.  R.  Co^  118  IT.  S.  235 ;  Sinking  Fund 
Cases,  99  id.  700 ;  Close  v.  Glenwood  Cemetery,  107  id.  466.) 
If  the  legislature  intended  to  apply  the  act  of  1885  to  the 
relator,  said  act  is  to  that  extent  unconstitutional  as  impairing 
the  obligation  of  contracts  prohibited  by  the  Constitution  of 
the  United  States.  (Donalds  v.  State  of  New  York,  86 
N.  Y.  36 ;  Chenango  Bridge  Co.  v.  Binghamton  Bridge  Co., 
27  id.  87;  Woolever  v.  Stewart,  36  Ohio,  146;  Hunter 
v.  Hatch,  45  111.  184;  Parrnlee  v.  Lawrence,  44  id.  406; 
People  v..  Secretary  of  State,  58  id.  90 ;  People  ex  rd.  v. 
Otis,  90  N.  Y.  48;  Ogden  v.  Saunders,  12  Wheat.  256; 
New  Orleans  v.  Louisiana  Lottery  Co.,  IT.  S.  Sup.  Ct. 
Dec.  6 ;  Matter  Cable  R,  Co.,  104  N.  Y.  1 ;  Broadway  R.  R. 
Case,  Alb.  Special  Term  Dec.  23, 1886 ;  Branson  v.  Kinsey, 
1  How.  [U.  S.]  317,  318;  Story  v.  N.  Y.  El.  R.  R.  Con  90 
N.  Y.  122 ;  Robinson  v.  Magee,  9  Cal.  81 :  McCracken  v. 
Haywood,  2  How.  [U.  S.]  614;  McCauley  v.  Brooks,r16  CaL 
37.)  The  police  power  does  not  and  was  not  intended  by  the 
legislature,  under  the  subway  act  of  1885,  to  apply  to  under- 
ground wiresj  but  to  the  nuisance,  obstruction  and  danger  of 
^existing  poles  and  wires  overhead.  (Chy  Lung  v.  Freenwn, 
r92  IT.  S.  275 ;  Morgan  v.  La.,  118  IT.  S.  455 :  Gibbons  v. 
'Ogden,  9  Wheat.  210 ;  Soon  Hing  v.  Crowley,  113  U.  S.  703 ; 
N.  O.  Gas  Co.  v.  Louisiana  Light  Co.,  115  IT.  S.  661,  674; 
Wynehamer  v.  People,  13  N.  Y.  378 ;  State  v.  Walruff,  26 
Fed.  Eep.  178 ;  Mahin  v.  Pfeiffer,  27  id.  892 :  People  v. 
Piatt,  17  Johns.  195 ;  People  v.  Jacobs,  98  N.  Y.  99, 107.)  The 
relator's  work  and  business,  and  the  means  and  manner  of 
carrying  it  forward,  not  being  a  nuisance  in  itself,  nor  of  such 
a  nature  as  to  create  a  nuisance,  the  right  to  its  property  and 
franchise  privileges,  and  the  pursuit  of  its  business  is  funda- 
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mental  (Const,  art.  1,  §  6 ;  Tick  Wo  v.  Hopkins,  118  IT.  S. 
370 ;  Ex  parte  Virginia,  100  id.  339 ;  Lvoe  Stock  Assn.  v. 
Crescent  City,  1  Abb.  [U.  S.]  398 ;  Slaughter  House,  Cases, 
16  Wall.  106 ;  Carfidd  v.  Coryell  4  WashC.  C.  380 ;  Matter 
of  Jacobs,  98  N.  Y.  99 ;  Bertholf  v.  O'Reilly,  74  id.  515 ; 
People  v.  Marx,  99  id.  377;  Kessinger  v.  Hinkhouse,  27 
Fed.  Rep.  883.) 

D.  J.  Deem,  for  respondent.  The  privileges  conferred 
upon  the  relator  by  the  resolution  of  the  common  council  are 
held  by  it  subject  to  be  affected  in  practice,  use  or  opera- 
tion, by  any  necessary  police  regulation  in  respect  thereto. 
Such  property  is  held  subject  to  the  power  of  the  state  to 
regulate  and  control  its  use  in  the  interest  of  the  public  wel- 
fare. {Presb.  Church  v.  Mayor,  etc.,  5  Cow.  538 ;  Britton  v. 
Mayor,  etc.,  21  How.  25 ;  People  v.  Morris,  13  Wend.  325 ; 
Thorp  v.  R.  cfe  B.  R.  R.  Co.,  77  Vt.  140.)  The  act  of  1885 
is  not  obnoxious  to  the  constitutional  objection  on  the  ground 
that  it  is  a  local  bill.  {N.  T.  El.  R.  Co.,  70  N.  Y.  327 ;  In  re 
Church,  92  id.  1.)  If,  when  any  invalid  provision  of  an 
act  is  stricken  out,  that  which  remains  is  complete  in  itself, 
and  s  is  capable  of  being  executed  in  accordance  with  the 
apparent  legislative  intent,  wholly  independent  of  that  which 
is  rejected,  the  aot  must  be  sustained.  {People  v.  Briggs,  50 
N.  Y.  553 ;  In  re  Middletown,  82  id.  196.) 

Ruger,  Ch.  J.  The  relator  was  incorporated  in  1882  for 
the  purpose  of  "  owning,  constructing,  using,  maintaining  and 
leasing  lines  of  telegraph  wires  or  other  electric  conductors 
for  telegraphic  and  telephonic  communication,  and  for  electric 
illumination,  to  be  placed  under  the  pavements  of  the  streets," 
etc.,  in  the  counties  of  New  York  and  Kings.  Their  organi- 
zation was  effected  under  chapter  265  of  the  Laws  of  1848, 
which,  by  a  general  law,  authorized  the  formation  of  cor- 
porations of  that  character,  and  in  1883  it  applied  to  and 
received  from  the  common  council  of  the  city  of  New  York, 
by  virtue  of  the  power  conferred  upon  such  council  by  chapter 
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397  of  the  Laws  of  1879,  permission  to  construct  conduits 
and  lay  wires  in  certain  streets  of  New  York,  under  certain 
conditions  named  in  the  ordinances,  which,  among  other 
things,  required  that  such  work  should  be  performed  under 
the  cpntrol  and  supervision,  of  the  commissioner  of  public 
works.  The  relator,  in  1883,  also  filed  with  the  clerk  of  New 
York  county  certain  maps,  plans  and  tabular  statements,  as 
required  by  the  ordinance,  and  proceeded  to  collect  the 
material  and  equipments  necessary  to  build  its  structures  and 
transact  its  business.  No  further  progress  seems  to  have  been 
made  by  the  relator  until  July,  1886,  when  application  was 
made  by  it,  to  the  department  of  public  works  of  New  York 
for  permission  to  open  some  of  the  streets  in  the  city,  for  the 
purpose  of  laying  therein  its  wires  and  conductors.  This 
permission  was  refused  upon  the  ground,  that  the  relator  had 
not  obtained  the  approval  of  the  subway  commissioners  of 
New  York  to  its  plans  and  construction. 

This  proceeding  was  brought  to  obtain  a  peremptory 
mandamus  requiring  the  commissioner  of  public  works,  to 
grant  a  permit  to  the  relator,  authorizing  it  to  excavate  in  the 
streets  of  the  city  to  enable  it  to  construct  conduits,  and  lay 
electric  wires  and  conductors  therein.  The  application  was 
denied  at  Special  Term,  and  the  General  Term,  upon  appeal 
to  that  court,  affirmed  the  order  denying  the  writ.  Section  1 
of  chapter  534  of  the  Laws  of  1884,  provides  that "  all  telegraph, 
telephonic  and  electric  light  wires  and  cables  used  in  any 
incorporated  city  of  this  State,  having  a  population  of  five 
hundred  thousand  or  over,  shall  hereafter  be  placed  under  the 
surface  of  the  streets,  lanes  and  avenues  of  said  city."  Section  2 
requires  that  "every  corporation  *  *  *  owning  or 
controlling  telegraph,  telephone,  electric  or  other  wires  or 
cables  *  *  *  shall  before  the  1st  day  of  November,  1885, 
have  the  same  removed  from  the  surface  of  all  streets  or 
avenues  in  every  such  city  of  this  state ; "  and  section  3  provides 
that  in  case  the  owners  of  such  property  do  not  comply  with 
the  provisions  of  the  act  within  the  time  limited,  the  local 
governments  of  the  said  cities  shall  cause  such  wires,  etc.,  to  be 
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removed  and  placed  under  ground.  These  provisions  do  not  seem 
to  have  been  impaired  in  any  material  respect  by  the  subsequent 
legislation  of  1885  and  1886,  and  by  express  terms  the  act  applies 
as  well  to  existing  companies,  as  those  thereafter  to  be  fbrmed. 

By  chapter  499,  Laws  of  1885,  it  was  provided  that  three 
persons  should  be  appointed  to  constitute  a  board  of  commis- 
sioners of  electrical  subways  in  cities  having  a  population 
exceeding  five  hundred  thousand.  By  section  2,  such  boards 
were  charged  with  the  responsibility  of  enforcing  the  pro- 
visions of  the  act  of  1884,  and  it  was  made  their  duty  to  cause 
to  be  removed  from  the  surface  of  the  streets,  etc.,  all  wires 
and  cables  used  in  the  business  of  such  electric  companies  and 
to  put  them  under  ground, where ver  practicable,  and  cause  them 
to  be  there  operated  and  maintained,  and  said  act  of  1884  was 
declared  to  be  amended  to  conform  to  the  provisions  of  this  act 
Section  3  of  said  act  provided  that  "  when  any  company  opera- 
ting or  intending  to  operate  electrical  conductors  in  any  such 
city,  shall  desire  or  be  required  to  place  its  conductors  or  any 
of  them  underground  *  *  *  it  shall  be  obligatory  upon 
such  corporation  to  file  with  said  board  of  commissioners, 
a  map  or  maps,  made  to  scale,  showing  the  streets  or  avenues  or 
other  highways  which  are  desired  to  be  used  for  such  purpose, 
and  giving  the  general  location,  dimensions  and  course  of  the 
underground  conduits  desired  to  be  constructed.  Before  any 
such  conduits  shall  be  constructed  it  shall  be  necessary  to  obtain 
the  approval  of  said  board,  of  said  plan  of  construction  so  pro- 
posed by  such  company."  By  section  10  "  all  acts  and  parts 
of  acts  inconsistent  herewith  are  hereby  repealed." 

These  acts  seem  to  have  been  intended  to  apply  to  all  com- 
panies, and  to  whatever  stage  of  their  organization  they  may 
have  reached.  It  is  not  claimed  by  the  relator  that  it  has  ever 
filed  with  the  board  of  commissioners  its  maps  and  plans  as 
required  by  said  act,  or  that  it  has  obtained  from  them  an 
approval  of  such  maps,  etc.,  and  it  is  therefore  clear  that 
section  3  of  the  act  of  1885  constitutes  an  insuperable 
objection  to  the  relator's  application,  unless  for  some  reason  it 
be  adjudged  to  be  void  for  unconstitutionality. 
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The  relator  has  met  this  question  squarely,  and  challenges 
the  constitutionality  of  the  act  upon  several  grounds,  which 
may  be  summarized  as  follows : 

1st.  That  it  violates  section  16  of  article  3,  in  that  it  is  a 
local  bill  and  embraces  more  than  one  subject,  not  expressed 
in  its  title. 

2d.  That  it  violates  section  17  of  article  3,  providing  that 
"no  act  shall  be  passed  which  shall  provide  that  any  existing 
law,  or  any  part  thereof,  shall  be  made  or  deemed  a  part  of 
said  act,  or  which  shall  enact  that  any  existing  law,  or  any 
part  thereof,  shall  be  applicable  except  by  inserting  it  in  such 
act." 

3d.  That  said  act  levies  a  tax  upon  such  companies,  in  that 
it  is  provided  that  the  cost  and  expenses  of  such  board  of 
commissioners  are  authorized  to  be  assessed  by  the  comptroller 
of  the  state,  when  paid  by  him,  upon  the  several  companies 
operating  electrical  conductors  in  any  such  city  of  the  state, 
which  shall  be  required  to  place  and  operate  its  conductors 
underground. 

4th.  That  if  said  act  of  1885  applied  to  the  relator,  it  was 
unconstitutional,  as  it  impaired  the  rights  which  it  had  secured 
by  virtue  of  the  grant,  from  the  authorities  of  New  York  to 
construct  conduits  and  lay  wires  and  conductors  in  the  streets 
of  that  city,  and  its  acceptance  thereof. 

We  are  of  the  opinion  that  none  of  the  points  taken  by  the 
appellant  are  tenable.  It  is  convenient  to  consider  these 
questions  in  the  order  in  which  they  have  been  stated : 

First.  The  act  referred  to  is  not  subject  to  the  condemnation 
expressed  in  section  16,  article  3,  for  the  reason  that  it  is 
neither  a  private  or  local  bill,  nor  does  it  embrace  more  than 
one  subject.  The  three  acts  of  1884, 1885  and  1886  all  relate 
to  the  same  subject,  viz.,  that  of  placing  all  electrical  wires 
find  conductors  in  cities  exceeding  five  hundred  thousand  popu- 
lation, under  the  surface  of  streets,  etc.,  subject  to  the  control 
of  the  local  authorities ;  and  no  provision  is  incorporated  in 
either  of  these  acts  which  is  not  strictly  incidental  to  the  gen- 
eral object  intended  to  be  accomplished.    They  relate  simply 
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to  the  mode  and  manner,  in  which  the  provisions  of  the  several 
acts  in  relation  to  the  location  and  removal  of  electrical  wires 
and  conductors  shall  be  applied  and  enforced,  and  constitute 
but  one  subject  of  legislation. 

Neither  is  the  act  a  local  or  private  one  within  the  meaning 
of  ,the  section  referred  to.  Such  was  the  decision  of  this  court. 
{A  the  Matter  of  the  N.  T.  EL  R.  R.  Co.,  70  N.  Y.,  327, 
and  In  the  Matter  of  Churchy  92  N.  Y.,  1.)  This  act  is  gen- 
eral  in  its  terms,  applying  to  all  cities  in  the  state,  of  a  certain 
class  and  to  every  corporation,  carrying  on  a  business  requiring 
the  use  of  electrical  wires  or  conductors  in  such  cities.  That 
the  number  of  such  cities  is  limited  or  restricted,  does  not 
make  the  bill  a  private  or  local  one,  within  the  constitutional 
meaning  and  intent  of  these  words,  was  expressly  decided  in 
the  cases  referred  to. 

How  many  companies  there  are  to  which  this  bill  applies 
we  have  no  means  of  determining,  but  the  fact  that  a  general 
law  is  passed  regulating  the  operations  of  all  such  companies, 
in  cities  of  the  class  referred  to,  does  not  constitute  it  a  private 
or  local  bill,  although  it  may  happen  that  such  companies  are 
all  located  in  one  or  more  cities  of  the  state. 

Second.  Neither  do  we  think  the  act  obnoxious  to  the 
objection  that  it  incorporates  in  its  provisions  a  prior  act  with- 
out inserting  such  act  therein.  The  act  is  neither  within  the 
letter  or  spirit  of  the  constitutional  provision.  There  was  no 
attempt  to  re-enact  the  law  of  1884  by  the  law  of  1885.  The 
act  of  1884  was  a  law  by  the  force  of  its  own  enactment  and 
so  continues.  It  has  never  been  repealed  or  re-enacted.  The 
act  of  1885  treats  that  of  1884  as  a  valid  and  existing  law,  and 
purports  simply  to  provide  methods,  by  which  it  may  be  more 
conveniently  carried  out  and  enforced.  It  might  be  better, 
perhaps,  to  have  all  laws  relating  to  this  subject  incorpo- 
rated in  a  single  act,  but  I  apprehend  it  is  no  objection  to  a 
law,  under  the  Constitution,  that  other  laws  on  the  same  sub- 
ject exist  in  other  volumes  of  the  statutes,  or  that  the  arrange- 
ment and  location  of  such  laws  are  faulty,  or  perhaps  intricate 
and  awkward,  or  involve  labor  and  trouble  to  determine  what 
Sickels— Vol,  LXIL       76 
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in  fact  the  law  is.  The  object  and  intent  of  the  constitutional 
provision  was  to*  prevent  statute  laws  relating  to  ,one  subject 
from  being  made  applicable  to  laws  passed  upon  another  sub- 
ject, through  ignorance  and  misapprehension  on  the  part  of  the 
legislature,  and  to  require  that  all  acts  should  contain  within 
themselves  such  information  as  should  be  necessary  to  enable 
it,  to  act  upon  them  intelligently  and  discreetly.  It  is  obvious 
that  it  does  not  apply  to  an  act  purporting  to  amend  CTigting 
laws,  for  in  such  a  case  no  intelligent  legislation  could  be  had  at 
all  without  a  knowledge  of  the  law  intended  to  be  amended. 
It  must  be  presumed  that  the  legislature  is  informed  of  the 
condition  of  a  law  which  it  is  called  upon  to  amend.  It  could 
never  have  been  contemplated  by  the  f  ramers  of  the  Constitu- 
tion that  any  legislator  would  remain  ignorant  of  the  provis- 
ions of  a  law  which  it  was  proposed  to  change,  or  would  require 
the  provisions  of  such  a  law  to  be  transcribed  into  the  proposed 
legislation  to  enable  him  to  act  upon  it  judicious  and  intelli- 
gently. Such  a  construction  would  lead  to  innumerable 
repetitions  of  laws  in  the  statute  books  and  render  them  not 
only  bulky  and  cumbersome,  but  confused  and  unintelligible 
almost  beyond  conception. 

Third.  The  claim  that  this  law  is  void  because  it  imposes  a 
tax  on  the  companies  referred  to,  cannot  be  maintained.  The 
act  of  1884  imposes  the  duty  upon  such  companies  to  remove 
and  cause  to  be  laid  underground,  all  such  wires  and  cables  as 
are  required  in  their  business,  and  there  is  no  reason  why 
such  companies  should  not  be  subjected  to  the  payment  of  all 
expenses,  incurred  in  the  construction  of  works  required  to 
carry  on  their  own  business. 

This  question  has  received  a  practical  construction  in  the 
legislation  of  the  state  by  its  laws  imposing  upon  banking  and 
insurance  corporations  the  expenses  incurred  by  the  govern- 
ment in  the  management  and  regulation  of  such  institutions 
and  their  business  operations.  It  has  never  been  supposed 
that  these  laws  imposed  a  tax  within  the  meaning  of  the  Con- 
stitution. A  further  answer  to  this  point  is  found  in  the 
circumstance  that  even  if  it  be  admitted  that  the  law  does 
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impose  a  tax,  it  does  not  necessarily  invalidate  the  other  pro- 
visions of  the  statute.  The  comptroller  of  the  state  is  required 
to  pay  these  expenses  in  the  first  instance,  and  no  question 
arises  over  the  liability  of  the  companies  until  they  are 
called  upon,  by  the  comptroller,  to  refund  to  him  the  amount 
of  such  expenses:  This  provision  of  the  statute  may  be 
eliminated  from  it  without  impairing  in  the  least  the  general 
scheme  of  the  act,  and  upon  well  settled  principles  when  this 
can  be  done,  it  affects  so  much  of  the  act  only,  as  may  be 
declared  unconstitutional. 

Fowrth.  The  relator  also  claims  that  the  act  is  obnoxious  to 
the  clause  of  the  Constitution  which  forbids  the  enactment 
of  any  law  impairing  the  obligation  of  contracts.  It  may 
be  said  in  reference  to  this  claim  that  the  contract  itself  pro- 
vides that  the  work  of  removal  and  replacement  and  of  mak- 
ing excavations  in  the  streets,  avenues,  etc.,  of  the  city  by 
any  telegraph  company  for  the  purpose  of  laying  its  wires, 
shall  be  subject  to  the  control  and  supervision  of  the  commis- 
sioners of  public  works,  and  such  commissioners  might  well 
require,  in  the  exercise  of  their  discretion,  that  the  locality, 
time,  mode  and  manner  of  performing  such  work  should  be 
approved  by  the  officers  having  the  general  supervision  of 
that  subject  in  the  city,  before  authorizing  a  single  company, 
among  the  many  claiming  such  privileges,  to  tear  up  its 
streets  and  construct  trenches  through  its  various  thorough- 
fares and  avenues,  at  their  own  will  and  pleasure. 

But  we  are  of  the  opinion,  for  other  reasons,  that  this  legis- 
lation did  not  and  was  not  intended  to  materially  impair  or 
restrict  the  enjoyment  of  the  franchise  secured  by  the  relator. 
The  necessity  of  these  acts  sprung  out  of  a  great  evil,  which, 
in  recent  times  has  grown  up  and  afflicted  large  cities  by  the 
multiplication  of  rival  and  competing  companies,  organized 
for  the  purpose  of  distributing  light,  heat,  water,  the  trans- 
portation of  freight  and  passengers,  and  facilitating  commu- 
nication between  distant  points,  and  which  require  in  their 
enterprises  the  occupation  not  only  of  the  surface  and 
air  above  the  streets,  but  indefinite  space  under  ground. 
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This  evil  had  become  so  great  that  every  large  city  was 
covered  with  a  net  work  of  cables  and  wires  attached  to  poles, 
houses,  buildings  and  elevated  structures,  bringing  danger, 
inconvenience  and  annoyance  to  the  public.  Extensive  spaces 
Tinder  ground  were  also  required  to  lay  pipes  and  build 
trenches  and  arches,  to  transact  the  business  of  the  various 
corporations  requiring  them.  These  works  not  only  called 
for  great  skill  to  harmonize  the  various  and  conflicting  claims 
of  competing  companies  to  rights  above  as  well  as  beneath  the 
ground,  but  a  comprehensive  plan  and  supervision,  to  prevent 
the  constant  disruption  of  the  streets  and  the  interruption  of 
travel.  The  necessity  of  a  remedy  for  these  public  annoy- 
ances had  long  been  felt  and  it  finally  culminated  in  the 
enactment  of  the  several  statutes  referred  to. 

These  statutes  were  obviously  intended  to  restrain  and  con- 
trol, as  far  as  practicable,  the  evils  alluded  to,  by  requiring  all 
such  wires  to  be  placed  underground  in  such  cities,  and  be 
subject  to  the  control  and  supervision  of  local  officers,  who 
could  reconcile  and  harmonize  the  claims  of  conflicting  com- 
panies, and  obviate,  in  some  degree,  the  evils  which  had 
grown  to  be  almost,  if  not  quite,  intolerable  to  the  public 
The  scheme  of  these  statutes  was  not  to  annul  or  destroy  the 
contract  rights  of  such  companies,  but  to  regulate  and  control 
their  exercise.  They  did  not  purport  to  deny  them  any  privi- 
leges theretofore  granted,  but  they  did  require  that  they  should 
be  exercised  with  due  regard  to  the  claims  of  others,  and  in 
such  a  way  that  they  should  cease  to  constitute  a  public 
nuisance,  and  should  be  enjoyed  in  such  a  manner  as  to  incon- 
venience and  endanger  the  general  public  as  little  as  possible. 

That  regulations  of  the  character  provided  for  in  these 
acts  are  strictly  police  regulations,  and  such  as  no  chartered 
rights  can  nullify  or  override,  is  too  clear  to  admit  of  dispute. 
The  primary  and  fundamental  object  of  all  public  highways 
is  to  furnish  a  passage-way  for  travelers  in  vehicles,  or  on 
foot,  through  the  country.  (Bonder's  Institutes,  §  442.) 
They  were  originally  designed  for  the  use  of  travelers  alone. 
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But  in  the  course  of  time  and  in  the  interest  of  the  general 
prosperity  and  comfort  of  the  public  they  have  been  put, 
especially  in  large  cities,  to  numerous  other  uses ;  but  such 
uses  have  always  been  held  to  be  subordinate  to  the  original 
design  and  use.  Thus  they  have  been  appropriated  in  recent 
times  for  the  reception  of  sewers,  water  pipes,  gas  pipes,  pipes 
for  heating  and  manufacturing  purposes,  underground  rail- 
roads, trenches  for  wires  for  telegraph,  telephone  and  other 
purposes,  which  all  require  in  their  construction  the  disrup- 
tion of  the  pavements  and  the  temporary  interruption,  at 
least,  of  the  rights  of  travelers  in  the  public  highways.  The 
due  and  orderly  arrangement  of  the  various  and  conflicting 
claims  to  privileges  in  the  streets  of  large  cities,  would  seem 
imperatively  to  require  the  creation  of  a  neutral  board,  with 
controlling  authority,  to  form  a  comprehensive  plan  by  which 
these  various  enterprises  may  be  harmonized  and  carried  on 
without  detriment  to  each  other,  and  with  due  regard  to  the 
rights  of  the  public.  Such  power  is  pre-eminently  a  police 
power,  and  it  is  within  the  legitimate  authority  of  a  legisla- 
ture to  delegate  its  exercise  to  municipal  corporations. 

An  elementary  writer  has  said  that  "  the  police  of  a  state, 
in  a  comprehensive  sense,  embraces  its  system  of  internal 
regulation  by  which  it  is  sought  not  only  to  preserve  the 
public  order  and  to  prevent  offenses  against  the  state,  but  also 
to  establish,  for  the  intercourse  of  citizen  with  citizen,  those 
rules  of  good  manners  and  good  neighborhood  which  are  cal- 
culated to  prevent  a  conflict  of  rights  and  to  insure  to  each 
the  uninterrupted  enjoyment  of  his  own,  so  far  as  is  reason- 
ably consistent  with  a  like  enjoyment  of  rights  by  others." 
(Coolev  on  Const.  limitations,  572.) 

Justice  Shaw  said,  in  Commonwealth  v.  Alger  (7  Cush.  84) 
that  it  was  "a  well-settled  principle,  growing  out  of  the 
nature  of  well  ordered  civil  society,  that  every  holder  of 
property,  however  absolute  and  unqualified  may  be  his  title, 
holds  it  under  the  implied  liability  that  his  use  of  it  shall  not 
be  injurious  to  the  rights  of  the  oommunity.    All  property 
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in  this  commonwealth  *  *  *  is  held  subject  to  those 
general  regulations,  which  are  necessary  to  the  common  good 
and  general  welfare." 

Ch.  J.  Redfield,  in  Sharp  v.  Rutland  &  Burlington 
R.  R.  Co.  (27  Vt.  149),  says:  "This  police  power  of  the 
state  extends  to  the  protection  of  the  lives,  limbs,  health, 
comfort  and  quiet  of  all  persons,  and  the  protection  of  all 
property  within  the  state." 

The  right  to  exercise  this  power  cannot  be  alienated,  sur- 
rendered or  abridged  by  the  legislature  by  any  grant,  contract 
or  delegation  whatsoever,  because  it  constitutes  the  exercise  of 
a  governmental  function,  without  which  it  would  become 
powerless  to  protect  those  rights  which  it  was  especially  designed 
to  accomplish.  Thus  it  was  held  in  Presbyterian  Church  v. 
City  of  New  York  (5  Cow.  540),  where  the  corporation  had 
granted,  with  a  covenant  for  quiet  enjoyment,  a  piece  of  land 
to  the  plaintiff  to  be  used  for  church  purposes  and  as  a  cemetery, 
that  the  power  of  the  municipal  government  to  pass  an  ordi- 
nance forbidding  the  use  of  such  premises  as  a  cemetery  for 
the  interment  of  the  dead  constituted  no  breach  of  the  covenant 
It  was  said  that  "  the  defendants  are  a  corporation,  and  in  that 
capacity  are  authorized  by  their  charter  and  by-laws  to  purchase 
and  hold,  sell  and  convey  real  estate  in  the  same  manner  as 
individuals.  *  *  *• '  They  are  also  clothed,  as  well  by  their 
charter  as  by  subsequent  statutes  of  the  state,  with  legislative 
powers,  and  in  the  capacity  of  a  local  legislature  are  particularly 
charged  with  the  care  of  the  public  morals  and  the  public  health 
within  their  jurisdiction.  *  *  *  They  had  no  power  as  a 
party  to  make  a  contract  which  should  control  or  embarras 
their  legislative  powers  and  duties."  To  the  same  effect  is 
People  v.  Morris  (13  Wend.  325). 

In  Wynehamer  v.  People  (13  N.  Y.  421)  Judge  Com- 
btook  says,  in  speaking  of  rights  of  property :  "  The  sub- 
stantial right  cannot  be  destroyed ;  its  enjoyment  is  not  an 
offense.  *  *  *  At  tlie  same  time  the  mode  of  enjoyment 
in  its  broadest  sense,  is  subject  to  legislation,  though  it  be 
affected  very  injuriously,  provided  a  substantial  right  is  left. 
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The  claim  made  by  the  relator  in  this  case  would  authorize  it 
to  tear  up  the  streets  of  the  city  at  such  times,  in  such  places 
and  under  such  circumstances  as  it  might  itself  determine, 
regardless  of  the  public  convenience  and  welfare,  and  the  rights 
of  other  claimants  to  the  occupation  thereof,  and  place  it 
beyond  the  reach  of  all  power  by  the  legislature  to  regulate 
the  mode  and  manner  of  the  enjoyment  of  its  rights. 

We  do  not  think  such  a  claim  can  be  sustained.  m  It  is  neither 
within  the  terms  of  its  contract,  and  if  it  were  it  is  still 
subject,  in  the  respects  mentioned,  to  the  police  power  of 
the  State. 

The  order  of  the  General  Term  should  be  affirmed,  with 
costs. 

All  concur. 

Order  affirmed. 


The  People  ex  rel.  Jamks  IT.  Breslin,  Eespondent,  v. 
Abraham  R.  Lawrence,  Justice  of  the  Supreme  Court, 
Appellant. 

Where,  upon  hearing  on  habeas  corpus  before  a  justice  of  the  Supreme 
Court,  the  relator  was  remanded  to  custody,  and  the  General  Term,  on 
certiorari,  directed  to  said  justice  as  such,  reversed  the  order  and  directed 
the  discharge  of  the  prisoner.  Held,  that  said  justice  was  not  the  proper 
person  to  take  an  appeal  to  this  court;  that  the  decision  affected  no  sub- 
stantial right  of  his  within  the  meaning  of  the  Code  of  Criminal  Pro- 
cedure (§  510),  or  of  any  person  of  whom  he  was  the  legal  representative 
or  agent. 

R  seems  the  appeal  in  such  case  should  be  taken  "  in  the  name  of  the 
People  "  by  the  attorney  general  or  the  district~attorney.  (Code  of  Civ. 
Pro.,  §  8050.) 

(Argued  November  29, 1887;  decided  January  17, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  24, 1887,  which  reversed  an  order  of  "Hon.  Abba- 
ham  R.  Lawbenoe,  Justice  said  Court,"  the  nature  of  which, 
as  well  as  the  material  facts  are  stated  in  the  opinion. 
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Noah  Dams  for  appellant.  The  appeal  was  properly  taken 
in  the  name  of  the  appellant.  (People  ex  rd.  MunseU,  v. 
Court  of  Oyer  and  Terminer,  101  IT.  Y.  245  ;  People  ex  rd. 
N.  T.  Society,  etc.  v.  GUmore,  88  id.  626 ;  People  ex  rd  Law- 
rence v.  Grady,  56_id.  182.) 

Robert  G.  IngersdU  for  respondent.  The  appeal  was  not 
properly  taken.  (Code  Crim.  Pro.,  §  519 ;  Code  Civ.  Pro.,  §§ 
2058,  2059.) 

Danforth,  J.  The  relator  was  arrested  by  virtne  of  a 
warrant  issued  by  a  police  justice  in  the  city  of  New  York, 
charging  the  sale  of  wines  and  liquors  on  Sunday  in  violation 
of  the  statute,  and  after  pleading  not  guilty,  was  upon  habeas 
corpus  before  Judge  Lawrence,  remanded  to  custody.  On  the 
application  of  the  prisoner  the  Supreme  Court  at  General 
Term  allowed  a  writ  of  certiorari,  directed  "  To  the  Honor- 
able  Abraham  K.  Lawrence,  a  Justice  of  the  Supreme  Court 
of  the  State  of  New  York,"  requiring  him  to  return  to  that 
court  the  record  of  the  habeas  corpus  proceedings.  He  did 
so,  and  upon  consideration  had,  the  order  of  Justice  Lawrence 
was  reversed,  and  the  prisoner  ordered  to  be  discharged  from 
custody.  A  notice  was  then  served  upon  the  relator's  attorney, 
signed  "E.  Henry  Lacombe,  counsel  to  the  corporation,"  and 
stating  that  "Abraham  R.  Lawrence,  one  of  the  Justices  of  the 
Supreme  Court,  appeals  to  the  Court  of  Appeals  -from  the  order 
of  the  General  Term,"  above  described.  The  counsel  in 
support  of  the  appeal  in  this  court  also  describe  themselves 
as  "  counsel  to  the  corporation." 

We  have  considered  the  case  with  a  desire  to  reach  the 
question  which  lies  at  the  bottom  of  the  proceedings  and  by 
construing  the  excise  act  now  in  force,  dispose  of  a  matter  of 
public  importance,  but  the  respondent  meets  the  appeal  not 
only  on  that  point,  but  by  very  earnest  argument  insists  that 
the  appellant  has  misconceived  the  statute  by  which  the  juris- 
diction of  this  court  is  regulated.  The  argument  has  not  been 
successfully  answered.    The  appellant  claims  that  the  appeal 
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can  stand  upon  the  authority  of  section  519  of  the  Code  of 
Criminal  Procedure.  This  section  declares  that  an  appeal  may 
be  taken  from  the  judgment  of  the  Supreme  Court  in  the 
following  cases,  and  no  other : 

First  From  a  judgment  affirming  or  reversing  a  judgment 
of  conviction. 

Second.  From  a  judgment  affirming  or  reversing  a  judgment 
for  the  defendant  on  a  demurrer  to  the  indictment,  or  an  order 
of  the  court  arresting  the  judgment. 

Third.  From  a  final  determination  affecting  the  substantial 
right  of  a  defendant. 

The  last  subdivision  is  the  one  invoked  as  embracing  the 
case  before  us.  The  appellant  is  Abraham  K.  Lawrence, 
not  as  an  individual,  but  in  his  judicial  character  as  a  "  justice 
of  the  Supreme  Court/'  He  was  styled  defendant  in  the 
court  below  in  that  character  only,  and  the  object  of  the  pro- 
ceedings in  the  General  Term  was  to  procure  a  reversal  of  an 
order  made  by  him  in  his  judicial  capacity.  We  are  unable 
to  discover  that  he  had  an  interest  in  maintaining  the  order, 
or  that  it  affects  any  right  peculiar  to  himself.  Nor  can  he 
be  regarded,  as  the  appellant  claims,  in  the  light  of  a  repre- 
sentative of  parties  who  may  be  really  interested,  and  as  such 
"  represent  the  substantial  right  of  all  parties  who  prosecute 
or  defend  in  his  name."  We  find  no  provision  of  law  or 
practice  which  makes  him  &  vicarious  agent  or  officer.  On 
the  contrary,  the  Code  of  Civil  Procedure  (§  2059),  vests  that 
function  in  other  officers  by  declaring  that  "  an  appeal  from  a 
final  order  discharging  a  prisoner  committed  upon  a  criminal 
accusation,  or  from  the  affirmance  of  such  an  order,  may  be 
taken  in  the  name  of  the  People  by  the  attorney  general  or 
the  district  attorney."  This  provision  took  the  place  of  sec- 
tion 70,  part  3,  chapter  14,  title  1,  article  2,  page  573,  Revised 
Statutes,  which  made  it  the  duty  of  the  attorney  general  to 
prosecute  a  writ  of  error  to  the  court  for  the  correction  of 
errors  in  case  of  the  discharge,  by  the  Supreme  Court,  of  a 
prisoner  from  a  commitment  upon  a  criminal  accusation. 
Hence  the  appellant  is  not  only  not  aggrieved,  he  is  in  no  sense 
Siokels— Vol.  XTJT.       77 
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entitled  to  represent  those,  if  any  there  are,  who  have  cause  to 
complain  of  the  order  made  by  the  Supreme  Court. 

The  learned  counsel  for  the  appellant  cites  in  support  of  the 
appeal,  People  ex  rd.,  etc.  v.  OHmore  (88  N.  Y.  626),  In 
that  case,  although  the  order  was  not  reviewable  on  its  merits, 
the  appeal  was  entertained  because  the  court  below  had,  without 
authority,  imposed  costs  upon  the  relator,  and  so  much  of  its  deci- 
sion was  reversed.  In  the  case  before  us  no  costs  were  imposed 
by  the  Supreme  Court,  and  neither  in  that,  nor  in  the  other 
cases  also  cited  (MunselPs  Cases,  101  N.  Y.  245  ;  Lawrence 
Case,  56  id.  182),  was  the  point  now  before  us  presented. 
Whether  it  could  have  been  it  is  unnecessary  to  inquire. 

The  objection  to  the  proceeding  now  before  us  relates  to 
matter  of  substance.  We  think  it  must  prevail,  and  the 
appeal  be  dismissed. 

All  concur. 

Appeal  dismissed. 


Andrew  Smith,  Respondent,  v.  The  Hector,  Wardens  and 
Vestrymen  of  St.  Philip's  Church  of  the  City  of  New 
York,  Appellants. 

A  lease  for  a  term  of  twenty-three  years  contained  a  covenant  on  the  part 
of  the  lessee  to  build  on  the  demised  premises  within  six  years  from  its 
date  a  building  as  specified,  and  in  default  of  such  erection  it  was  declared 
that  the  estate  granted  should  cease.  If  the  building  should  be  erected 
within  the  time  specified  and  should  be  standing  at  the  expiration  of  the 
the  term,  the  lease  provided  that  the  lessors  would,  at  their  option,  either 
grant  a  new  lease  for  a  further  term,  or  pay  the  fair  value  of  the  dwell- 
ing; the  rent  for  the  new  term  or  the  value  of  the  building  to  be  determ- 
ined by  appraisers,  one  to  be  selected  by  each  party.  In  case  of  default 
by  either  party  in  nominating  an  appraiser  the  one  nominated  by  the 
other  was  to  select  the  other.  In  case  of  the  disagreement  of  the  apprai- 
sers they  were  to  appoint  an  umpire,  the  decision  of  the  majority  to  be 
final.  Before  the  expiration  of  the  six  years  the  lessor  executed  to  S., 
assignee  of  the  lessee,  a  release,  which,  after  reciting  the  covenant  to 
build,  released  S.  therefrom,  and  declared  that  the  lease  should  "  in  all 
its  parts ''  thereafter  be  acted  upon  "  the  same  as  though  such  covenant 
had  not  been  inserted  therein;  "  also  that  the  purpose  of  the  release  was 
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to  exonerate  8.,  his  heirs  and  assigns  from  all  obligation  arising  from  or 
growing  out  of  the  covenant.  Before  expiration  of  the  term  8.  did  erect 
upon  the  premises  a  dwelling-house  of  the  description  specified  in  the 
lease.  In  an  action  to  compel  a  specific  performance  by  the  lessors,  held, 
that  the  release  discharged  8.  from  any  obligation  to  build,  and  if  at  the 
expiration  of  the  lease  no  building  erected  under  and  as  authorized  by 
the  provisions  of  the  lease  had  been  standing  on  the  premises,  the 
defendant  would  neither  have  been  bound  to  renew  the  lease  or  pay  the 
value  of  any  building  But  held,  that  the  right  to  build  during  the  term 
was  preserved,  and  S.,  having  availed  himself  of  it,  was  entitled  to  the 
exercise  by  the  defendant  of  the  option  either  to  pay  the  appraised  value 
or  to  renew  the  lease 

The  lease  contained  a  covenant  on  the  part  of  the  lessee  or  assigns,  that  he 
or  they  would  not  let  all  or  any  part  of  the  premises,  or  assign  or 
transfer  the  lease  without  first  having  obtained  the  consent  of  the  lessors 
in  writing.  The  building  erected  by  8.  was  an  apartment-house;  he 
occupied  one  range  of  rooms,  the  others  he  let  to  tenants  by  the  month 
by  verbal  lease.  This  was  known  by  defendant,  and  for  eight  years  after 
the  erection  it  received  rent  from  8.  without  objection.  Held,  that  this 
was,  in  effect,  a  license  to  use  and  occupy  the  premises  as  an  apartment- 
house,  and  estopped  defendant  from  claiming  a  forfeiture  of  the  lease, 
because  of  such  use. 

As  to  whether  the  consent  by  defendant  to  the  assignment  to  plaintiff  w£» 
not  a  waiver  of  the  covenant  qutere. 

The  judgment  authorized  defendant  to  appoint  an  appraiser  to  act  with 
one  appointed  by  plaintiff,  and  in  case  of  neglect  so  to  do,  provided  that 
the  appraiser  named  by  plaintiff  might  select  another  to  act  with  him 
in  fixing  the  valuations  and,  when  determined,  required  defendant  either 
to  pay  the  value  of  the  building  or  execute  a  new  lease.  It  was  claimed 
here  by  defendant  that  an  action  for  specific  performance  could  not  be 
maintained  by  plaintiff  until  after  he  had  procured  the  valuation  to  be 
made  in  the  manner  specified  in  the  lease.  Held,  that  as  the  objection 
was  not  taken  on  the  trial  it  was  not  available  here. 

Also,  KM,  the  rule  that  a  court  of  equity  will  not  entertain  an  action  for 
specific  performance  of  an  agreement  to  arbitrate  did  not  apply,  as  the  judg- 
ment did  not  compel  defendant  to  appoint  an  arbitrator,  and  the  appraisers, 
when  appointed,  will  be  appraisers  selected  by  the  parties  in  precise 
accordance  with  their  agreement. 

Also,  held,  that  defendant  could  not  refuse  to  give  a  new  lease  and  turn  the 
plaintiff,  for  his  remedy,  to  an  action  at  law  on  the  covenant. 

But,  held,  this  was  not  a  case  for  an  extra  allowance  under  the  Code  of 
Civil  Procedure  (§  8252). 

Also,  hdd,  that  the  judgment  should  be  modified  by  incorporating  a  pro- 
vision for  the  appointment  of  an  umpire  in  the  contingency  mentioned 
in  the  lease. 

(Argued  November  29,  1887;  decided  January  17,  1888.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas,  in  and  for  the  city  and  county  of  New  York^ 
entered  upon  an  order  made  November  6,  1885,  which  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decison  of  the 
court  on  trial  without  a  jury. 

This  action  was  brought  to  compel  a  specific  performance 
on  the  part  of  defendant  as  lessor  of  certain  covenants  in  & 
lease  executed  by  it  to  Thomas  Kiernan. 

The  material  portions  thereof  are  set  forth  in  the  opinion^ 
which  also  contains  a  substantial  statement  of  the  facts. 

Sidney  S.  HwrrU  for  appellants.  The  plaintiff  cannot 
maintain  this  action,  because  he  failed  to  perform  the  condition 
precedent  to  his  right  to  a  new  lease.  (17  John.  405 ;  11  Hun, 
211 ;  Wood's  Land,  and  T.  667 ;  Milnes  v.  Gery,  14  Ves.  400  ; 
Wilds  v.  Davis,  3  Mer.  507 ;  Collins  v.  Collins,  26  Beav.  306  ; 
Vickers  v.  Vichers,  5  Cli.  [L.  R.]  648  ;  Earl  Dumly  v.  London, 
3De.G.J.&S;24;  2  H.  L.  [L.  R]  43 ;  Hopkmsv.  Gtiman, 
22  Wis.  476;  People's  Bomh  v.  Mitchell,  73  N.  Y.  406.) 
The  decree  is  erroneous  in  substance  because  it  compels  the 
appointment  of  an  arbitrator  by  defendants ;  a  court  of  equity 
will  not  compel  the  appointment  of  an  arbitrator.  (Greaaon 
v.  Eetdtas,  17  N.  Y.  491 ;  Whitloch  v,  Duffidd,  Hoffman 
Ch.  R  110 ;  Price  v.  Williams,  cited  6  Vesey,  818  ;  Tobey 
v.  Co.  of  Bristol,  3  Story,  800,  820,  823;  Robinson  v. 
Eetdtas,  4  Edw.  Ch.  67;  Street  v.  Eighy,  6  Vesey,  815 ;. 
Noyes  v.  March,  123  Mass.  286 ;  Connor  v.  Drake,  1  Ohia 
St.  166 ;  Eing  v.  Howard,  27  Mo.  21.)  A  decree  of  specific 
performance  cannot  be  made  to  compel  the  execution  of 
a  lease  where  its  terms  are  uncertain  when  the  decree  is 
made.  {Duffidd  v.  WhiOoch,  Hoff.  Ch.  R  110;  49  N.  Y. 
499,  503,  505 ;  Woods  Land,  and  T.  §  197.)  The  defend- 
ants are  not  obligated  to  give  a  new  lease,  as  they  have  no 
longer  the  option  to  pay  for  the  building.  All  obligation 
to  give  a  new  lease  was  dependent  upon  the  alternative  right 
or  privilege  to  defendants  of  paying  for  the  building  erected 
under  the  lease,  which  no  longer  exists.     {Grecbson  v.  Eetetias> 
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17  N.  Y.  406 ;  Bruce  v.  Fulton  Bank,  79  id.  163;  Abed 

v.  ,  13  Johns.  K.  298 ;  FimJcdmier  v.  Bates,  92 

ML  Y.  178 ;  Bleeker  v.  /Sm^A,  13  Wend.  530,  535 ;  24  Hun, 
617 ;  Doe  v.  Bliss^  4  Taunton,  735.)  The  under-letting  was 
of  the  land,  as  well  as  of  the  apartments  in  the  building, 
and  the  covenant  against  under-letting  applied.  {Pearce  v. 
Golden,  8  Barb.  522 ;  Keer  v.  Merchants  Exc.  3  Edw.  Ch.  315 ; 
Wmston  v.  Cornish,  5  Ohio,  303 ;  Graves  v.  Berdan,  29  Barb. 
100, 103-104;  Timms  v.  Baker,  49  L.  T.  [N.  S.]  106 ;  Doe 
v.  Worsdey,  1  Camp.  20;  Roe  v.  ,&&»,  1  M.  &  S.  297; 
Inman  Stamp,  1  Starkie,  12  ;  1  C.  &  J.  391 ;  Brown  on  Stat 
of  Frauds,  §  20  ;  Addison  on  Conts.  §§  201,  719  ;  Kutter  v. 
Smith,  2  Wallace,  491.) 

EmUe  BeneviUe  for  respondent.  The  purpose  and  effect 
of  the  release  was  to  relieve  the  lessee,  Smith,  from  the 
obligation  to  erect  the  building  mentioned  in  the  lease  within 
the  period  of  six  years,  and  to  extend  the  time  for  such  erection, 
•during  the  entire  term  of  the  lease.  {Burr  v.  American 
JSpvral  Sprmg  Co.,  81  K  Y.  175.)  The  intent  of  the 
parties  as  to  what  part  of  the  lease  should  be  affected  by 
the  execution  of  the  release,  being  established,  this  intent 
should  be  permitted  to  prevail.  (3  K.  S.  [7th  ed.]  2205,  §  2 ; 
Coleman  v.  Reads,  97  N".  Y.  545.)  By  acquiring  the  right  to 
occupy  apartments  in  a  house  for  a  period  of  time,  the  tenant 
does  not  acquire  any  interest  in  the  land  on  which  the  building 
in  which  his  apartments  may  be  situated  is  standing,  and  if 
this  be  the  case  the  tenant  of  such  apartments  acquired  by  his 
lease  ng  right  or  interest  in  the  demised  premises.  Keer  v. 
Merchants  Exs.  Co.,  3  Edw.  Ch.  315 ;  Wmston  v.  Cornish, 
5  Ohio  Rep.  303 ;"  Doe  ex  rd.  Fredand  v.  Burt,  1  T.  R.  701.) 
The  lease  gives  the  right  to  sublet  apartments  in  the  buildings 
erected  by  the  lessee,  since  it  permits  the  erection  of  a  dwelling 
or  tenement  house,  the  apartments  whereof  are  specially  des- 
tined to  be  sublet.  (Bare  v.  Borton,  5  Barn.  &  Adol.  715 ;  2 
Pars,  on  Cont.  516 ;  Trustees  of  Columbia  College  v.  Thatcher, 
87  "N".  Y.  811.)    Actual  performance  of  an  act,  which  is  the 
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consideration  of  an  agreement,  supplies  the  place  of  a  previous* 
agreement,  to  perform'  such  act.  {Bechwiih  v.  Bracketby 
97  N.  T.  52.)  Even  if  any  technical  formality  in  respect  to 
the  notice  for  a  renewal  had  not  been  fully  complied  with  by 
the  respondent,  equity  would  give  relief .  (Reid  v.  St.  Johny 
2  Daly,  213 ;  Story  Eq.  Jur.  §  1319.) 

Andrews,  J.  The  true  construction  of  the  release  executed 
by  the  defendant  to  the  plaintiff,  July  22,  1864,  as  bearing 
upon  the  covenant  of  renewal  contained  in  the  lease  from  the 
defendant  to  Thomas  Kiernan,  assignor  of  the  plaintiff,  dated 
July  1,  1862,  constitutes  one  of  the  material  questions  in  this 
case.  The  lease  was  for  a  term  of  twenty-three  years ;  it  con- 
tained among  other  covenants  by  the  lessee,  a  covenant  for 
himself,  his  administrators  and  assigns,  to  erect  and  build,  or 
cause  to  be  erected  and  built,  on  the  demised  premises  "  within 
Ax  years  from  the  date  of  the  lease,  a  good  and  substantial 
brick  dwelling-house  of  at  least  four  stories  in  height  above 
the  basement,"  and  the  covenant  was  followed  by  the  provis- 
ion that  "  in  default  of  the  erection  of  such  dwelling-house 
these  presents  and  the  estate  hereby  granted  shall  thenceforth 
cease  and  be  void."  The  lease  then  further  declares  in  sub- 
stance that  it  is  mutually  agreed  between  the  parties  that  if 
the  lessee,  his  executors,  administrators  or  assigns  shall, 
"  within  the  time  aforesaid  "  erect  such  dwelling-house,  and 
the  same  shall  be  standing  on  the  premises  at  the  expiration 
of  the  term,  and  the  lessee  shall  faithfully  fulfill  and  perform 
all  his  other  covenants  in  the  lease,  the  lessors  shall  and  will 
at  the  expiration  of  the  term,  "  at  their  option,'*  either  grant 
a  new  lease  for  the  further  term  of  twenty  years  at  such 
annual  rent  as  shall  be  agreed  upon  by  the  parties,  or  other* 
wise  settled  and  ascertained  as  provided  in  the  lease,  but  not 
less  than  the  rent  reserved  therein,  or  then  pay  the  just  and 
fair  value  of  the  dwelling-house,  to  be  ascertained  as  provided. 
The  lease  further  provides  for  the  appointment  of  appraisers 
"to  value  such  dwelling-house  in  its  then  actual  condition 
(i.  e.j  at  the  time  of  the  arbitration),  and  also  to  determine 
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what  would  be  reasonable  yearly  rent  for  said  lot  during  the 
next  ensuing  term  of  twenty  years,"  each  party  to  nominate 
one  and  to  signify  such  nomination  to  the  other  at  least  one 
year  before  the  expiration  of  the  current  term,  and  in  default 
of  such  nomination  by  either  party  for  thirty  days  after  the 
time  so  limited,  the  nominee  of  the  other  party  was  authorized 
to  associate  with  himself  another  person  for  the  purpose  of 
the  valuation,  and  in  case  of  the  disagreement  of  the  apprai- 
sers, they  to  appoint  an  umpire,  the  decision  of  the  majority 
to  be  final  and  conclusive.  The  lease  also  prescribed  that  for 
the  purpose  of  fixing  the  rent  for  the  renewal  term  the  lot 
should  be  considered  and  valued  as  vacant  and  unoccupied, 
and  that  five  per  cent  on  such  estimated  value  should  be  the 
annual  rent  in  case  of  renewal. 

The  lessee,  on  the  14th  day  of  December,  1863,  with  the 
consent  of  the  lessor,  assigned  the  lease  to  the  plaintiff.  On 
the  22d  of  July,  1864,  the  defendant  executed  to  the  plaintiff 
a  release  under  seal,  which  after  reciting  in  totidem  verbis  the 
covenant  of  the  lessee  to  build  on  the  demised  premises  con- 
tained in  the  lease,  and  also  the  provision  that  the  lease  should 
be  forfeited  in  case  the  house  was  not  erected  and  built  within 
the  time  specified,  proceeds  as  follows :  "  Now  this  agreement 
witnesseth,  that  the  said  parties  of  the  first  part  in  considera- 
tion of  the  premises  and  of  the  sum  of  one  dollar  to  them  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  hereby 
release  and  discharge  the  said  Smith,  his  heirs  and  assigns,  of 
and  from  the  said  covenant  and  agreement  to  build  in  said 
lease  contained,  and  the  said  lease  in  all  its  parts  shall  hereafter 
be  acted  upon  by  the  respective  parties,  the  same  as  though 
such  covenant  had  not  been  inserted  therein,  and  all  other  parts 
of  said  lease  shall  be  interpreted  accordingly,  this  release  being 
given  to  exonerate  said  Smith,  his  heirs  and  assigns  of  and 
from  all  obligations  arising  from  or  growing  out  of  the  said 
agreement,  in  said  lease  contained.  In  witness  whereof,"  etc. 
Thereafter,  in  1876,  the  plaintiff  erected  on  the  demised 
premises  a  four  story  brick  dwelling-house,  of  the  description 
mentioned  in  the  lease,  and  in  April,  1884,  appointed  an 
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arbitrator  under  the  provisions  of  the  lease  and  notified  the 
defendant  thereof,  but  the  defendant  declined  to  appoint  an 
arbitrator  or  to  renew  the  lease  on  the  grounds,  first,  that  the 
release  of  July  22,  1864,  by  its  true  construction  abrogated 
and  annulled  the  convenant  for  renewal,  and  also  the  alternative 
and  dependent  obligation  to  pay  for  any  building  erected  on 
the  premises,  and  second,  that  the  plaintiff  by  under-letting  the 
premises  without  the  consent  of  the  lessor,  in  violation  of  a 
covenant  in  the  lease,  had  thereby  incurred  a  forfeiture. 

The  learned  trial  judge  construed  the  release  as  operating 
merely  to  release  the  plaintiff  from  the  obligation  to  build 
within  six  years  from  the  date  of  the  lease,  and  as  extending 
the  time  so  as  to  give  to  the  plaintiff  the  entire  remainder  of 
the  term  of  twenty-three  years  within  which  to  perform  the 
covenant,  but  held  that  it  did  not  otherwise  discharge  or  affect 
the  covenant  and  that  the  plaintiff  remained  bound  to  build  at 
some  time  within  the  term.  The  language  of  the  release  does 
not,  we  think,  justify  this  interpretation.  The  operative 
words  of  the  instrument  are  in  the  most  general  and  compre- 
hensive language.  The  plaintiff  is  released  "  from  the  said 
covenant  and  agreement  to  build  in  the  said  lease  contained." 
It  declares  that  "  the  lease  in  all  its  parts  6hall  hereafter  be 
acted  upon  by  the  respective  parties  the  same  as  if  the  cove- 
nant had  not  been  inserted  therein,"  and  by  the  final  clause 
it  declares  that  the  purpose  of  the  release  is  "  to  exonerate  the 
said  Smith,  his  heirs  and  assigns  from  all  obligation  arising 
from,  or  growing  out  of  the  said  agreement  in  said  lease  con- 
tained." The  recital  it  is  true  refers  to  the  time  within  which, 
by  the  lease,  the  building  was  to  be  erected,  but  only  as  a  part 
of  the  covenant,  the  whole  of  which  is  embraced  in  the  recital. 
We  think  the  release  wholly  discharged  the  plaintiff  from 
any  obligation  to  build,  and  that  thereafter  the  lease  stood  as 
though  no  covenant  to  build  had  been  inserted.  We  concur 
in  the  proposition  of  the  learned  counsel  for  the  defendant, 
that  the  main  consideration  for  the  conditional  covenant  of 
renewal  by  the  lessee  was  the  enhancement  of  the  value 
of  the  demised  premises  by  the  erection  of  the  building  men- 
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tioned  in  the  lease,  and  also  in  the  proposition  that  if  no 
building  was  standing  on  the  demised  premises  at  the  expira- 
tion of  the  term,  or  if  a  building  was  standing  thereon  at  that 
time,  but  one  not  erected  under  the  provisions  of  the  lease, 
that  in  either  case  the  plaintiff  would  be  remediless  and  that 
the  defendant  would  not  be  bound  either  to  renew  the  lease 
or  to  pay  the  value  of  the  building.  The  covenant  to  build, 
contained  in  the  lease  at  the  time  of  its  execution,  imposed 
upon  the  lessee  the  burden  of  making  a  valuable  erection 
upon  the  demised  premises,  for  the  expense  of  which  he  was 
to  be  reimbursed  at  the  end  of  the  term,  either  by  receiving 
its  value  or  by  a  renewal  of  the  lease  for  a  long  term,  during 
which  the  rental  value  of  the  property  above  the  ground  rent 
would,  as  he  manifestly  contemplated  would  be  the  case, 
repay  him  for  the  expenditure.  On  the  other  hand,  if  the 
defendant  elected  to  renew  the  lease  at  a  small  ground 
rent,  it  would  receive  the  premises  at  the  end  of  the  renewal 
term,  increased  in  value  by  the  building  erected  by  the 
lessee,  free  from  any  obligation  to  pay  its  value.  We  are  of 
•opinion  that  if  the  effect  of  the  release  of  July  22,  1864, 
was  not  only  to  discharge  the  plaintiff  from  any  obligation 
to  build,  but  also  to  deprive  hijn  of  any  right  under  the 
lease  to  build  during  the  term,  the  further  result  would  follow 
that  the  covenant  on  the  part  of  the  defendant  to  renew  the 
lease  or  to  pay  the  value  of  the  building,  at  the  expiration  of 
the  term,  would  also  fall  with  the  failure  of  the  consideration 
upon  which  it  was  based.  The  erection  of  a  building  by  the 
plaintiff,  not  authorized  by  the  lease,  would  be  a  mere  volun- 
tary act  which  would  furnish  no  consideration  for  and  give 
no  right  to  a  renewal.  The  obligation  to  build  was  discharged 
by  the  release ;  but  the  right  to  build  during  the  term  was, 
we  think,  preserved,  and  the  plaintiff  having  built  became 
entitled  to  the  exercise  by  the  defendant  of  the  option  pro- 
vided by  the  lease.  Striking  out  of  the  lease  the  covenant  of 
the  lessee  to  build,  there  remains  the  agreement  that  if  the 
lessee  shall  build  and  the  building  shall  be  standing  on  the 
^demised  premises  at  the  end  of  the  term,  the  defendant 
Siokels  —Vol.  LXH.       78 
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would  either  pay  the  appraised  value  or  renew  the  lease. 
This  construction  gives  full  effect  to  the  release,  and  is  the 
practical  construction  put  upon  it  by  the  parties.  The  plaint- 
iff erected  a  building  in  1876,  and  the  defendant  in  1884, 
before  any  question  had  arisen,  applied  to  the  plaintiff  to 
be  informed  whether  he  intended  to  renew  the  lease*  It 
is  familiar  law  that  if  one  person  agrees  to  do  a  particular 
thing,  provided  another  shall  do  a  certain  other  thing,  per- 
formance by  the  latter  supplies  the  lack  of  a  previous  promise 
to  do  the  thing  and  entitles  him  to  enforce  the  agreement  of 
which  his  act  was  the  consideration.  {Beckwith  v.  Bracket^ 
97  N.  Y.  52.)  We  are  of  opinion,  therefore,  that  in  the 
absence  of  any  other  defense  the  plaintiff  is  entitled  to  the 
exercise  of  the  option  reserved  to  the  defendant. 

The  lease  contained  a  covenant  by  the  lessee,  his  executory 
administrators,  or  assigns,  that  he  or  any  of  them  "  shall  not, 
or  will  not  at  any  time  or  times  hereafter,  during  the  term 
hereby  granted,  lease,  let  or  demise  all  or  any  part  of  the  said 
premises,  nor  assign,  transfer  or  make  over  the  same  or  the 
present  lease,  or  any  of  the  renewals  of  his  or  their  term,  to 
any  person  or  persons  whomsoever  without  the  consent  of  the 
parties  of  the  first  part,  their  successors  or  assigns,  in  writing 
under  their  seal,  for  that  purpose  first  had  and  obtained."  It 
was  shown  on  the  trial  that  the  house  erected  by  the  plaintiff 
was  an  apartment-house  and  that  the  plaintiff  occupied  one 
range  of  rooms  and  let  the  other  apartments  to  tenants  by  the 
month,  by  verbal  lease,  the  rent  being  exacted  each  month  in 
advance.  It  further  appeared  that  the  house  had  been  occu- 
pied in  this  manner  from  the  time  it  was  built  in  1876,  and 
that  in  November  of  each  year  down  to  and  including  Novem- 
ber, 1884,  the  plaintiff  paid  to  the  defendant  the  rent  due 
under  the  lease,  which  was  at  all  times  received  without  objec- 
tion, and  the  evidence  justifies  the  conclusion  that  it  was 
received  by  the  defendant  with  full  knowledge  of  the  character 
of  the  house,  and  that  it  was  occupied  as  an  apartment-house. 
Subsequent  to  the  commencement  of  this  action  rent  fell  due,, 
which  was  not  received,  and  it  is  claimed  by  the  defendant. 
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that  it  is  entitled  to  insist  that  the  lease  was  forfeited  by  the 
under-letting  of  apartments  in  the  house  after  November  1, 
1884,  and  that  the  receipt  of  rent  up  to  that  time  did  not 
operate  to  waive  a  subsequent  breach  of  the  condition.  For- 
feitures are  not  favored  vxADurrypvPs  Case  (2  Coke,  119)  is  & 
notable  instance  of  the  strong  leaning  of  courts  against  enforcing 
them.  Following  the  principle  of  that  case  it  was  held  in 
Brummdl  v.  Maopherson  (14  Ves.  173),  that  a  condition 
against  assignment  in  a  lease  was  determined  forever  by  the 
consent  of  the  lessor  to  an  assignment,  although  "  to  one  par- 
ticular person  subject  to  the  covenants  in  the  original  lease." 
The  defendants  on  the  14th  of  December,  1863,  consented 
in  writing  that  Kiernan,  the  original  lessee,  might  assign  the 
lease  to  the  plaintiff  upon  the  condition  that  the  assignee 
should  perform  the  covenants  in  the  lease. 

But  passing  the  question  of  the  effect  of  this  consent  upon 
the  rights  of  the  parties,  we  are  of  opinion  that  the  con- 
duct of  the  defendant  in  receiving  for  a  series  of  years  with- 
out objection,  the  rent  due  on  the  lease,  with  knowledge  of  , 
the  actual  situation,  should,  if  necessary,  be  construed  as  a 
license  to  use  and  occupy  the  building  as  an  apartment  house, 
and  not  as  a  mere  waiver  from  time  to  time  of  a  particular 
antecedent  breach  of  the  covenant.  The  construction  of  the 
house  indicated  that  it  was  designed  for  permanent  use  as  an 
apartment  house.  It  is  consistent  with  the  circumstances  and 
with  fair  dealing  to  construe  the  acts  and  silence  of  the  defend- 
ant as  an  assent  that  the  somewhat  peculiar  interest  created 
by  the  letting  of  the  apartments  from  time  to  time  for  brief 
periods,  was  not  an  under-letting  or  parting  with  any  interest 
in  the  demised  premises,  within  the  meaning  of  the  covenant. 
The  interest  of  an  occupier  of  an  apartment  is  peculiar.  He 
has  simply  the  right  to  occupy  designated  rooms  during  the 
time  specified,  but  a  destruction  of  the  building  ends  the 
right  {Kerr  v.  Merchant?*  Et.  Bank,  3  Edw.  Ch.  315;. 
Graves  v.  B&rdan,  29  Barb.  100),  and  thereafter  he  would 
retain  no  interest  in  the  lot.  Letting  rooms  to  lodgers  is  held 
not  to  be  a  breach  of  a  covenant  against  under-letting.    (Doe  v. 
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Laming,  4  Camp.  73 ;  see  also  WiUan  v.  Martin,  1  Denio, 
60S;  White  v.  Maynwrd,  111  Maes.  250.)  The  plaintiff  at 
all  times  occupied  a  part  of  the  premises,  and  the  defendant 
had  the  protection  which  his  personal  oversight  would  afford. 
It  would  be  inequitable  to  permit  the  defendant  to  insist 
upon  a  forfeiture,  when  by  its  conduct  it  had  sanctioned  the 
construction  which  the  plaintiff  had  placed  upon  the  covenant. 
The  final  question  relates  to  the  right  of  the  plaintiff 
to  the  relief  given  by  the  judgment  which  in  substance 
authorizes  the  defendant  to  appoint  an  appraiser  within 
a  specified  time,  to  act  in  conjunction  with  the  appraiser 
appointed  by  the  plaintiff  in  fixing  the  values  specified  in  the 
lease,  and  in  case  the  defendant  neglects  to  make  such  appoint- 
ment, the  judgment  provides  that  the  appraiser  named  by  the 
plaintiff  may  associate  with  himself  another  appraiser  to  fix 
the  valuations,  and  that  when  the  valuations  are  determined, 
the  defendant  is  required  either  to  pay  the  value  of  the  building 
as  ascertained,  or  execute  a  new  lease  in  accordance  with  the 
provisions  of  the  covenant  of  renewal  in  the  orignal  lease. 
It  is  insisted  that  the  plaintiff  cannot  maintain  an  action  for 
specific  performance  until  he  has  procured  the  valuation 
to  be  made  in  the  manner  pointed  out  by  the  lease.  This 
objection  is,  in  substance,  that  the  action  is  premature.  But 
the  objection  was  not  taken  on  the  trial,  and  it  seems  that  the 
action  was  brought  on  the  invitation  of  the  counsel  for  defend- 
ant "  to  facilitate  the  settlement  of  the  points  of  difference  " 
between  the  parties.  It  is  further  insisted  that  a  court  of 
equity  will  not  entertain  a  bill  for  the  specific  performance  of 
an  agreement  for  arbitration.  The  judgment  does  not  compel 
the  defendant  to  appoint  an  arbitrator.  It  permits  the  defend- 
ant to  name  an  appraiser,  and  if  it  fails  to  do  so,  provides  for 
an  appointment  in  behalf  of  the  plaintiff  in  the  manner  pro- 
vided in  the  lease.  The  appraisers  when  appointed  will  be 
the  appraisers  selected  by  the  parties  in  precise  accordance 
with  their  agreement.  It  is  further  insisted  that  the  defend- 
ant having  refused  to  renew  the  lease,  the  only  remedy  of 
the  plaintiff  is  an  action  to  recover  the  value  of  the  building. 
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The  contract  binds  the  defendant  either  to  pay  such  value, 
or  execute  a  new  lease.  It  is  bound  to  perform  its  contract 
by  availing  itself  of  one  or  the  other  of  these  alternatives.  It 
cannot  refuse  to  give  a  new  lease  and  turn  the  plaintiff  out  of 
possession,  leaving  him  for  his  remedy  to  an  action  at  law  on 
the  covenant. 

We  think  this  was  not  a  case  for  a  statutory  allowance  under 
section  3252  of  the  Code.   (See  Gray  v.  Bcbjohn,  1  Bosw.  618.) 

The  judgment  should  be  modified  in  this  respect,  and  also 
by  incorporating  therein  the  provision  for  the  appointment  of 
an  umpire  in  the  contingency  mentioned  in  the  lease,  and  as. 
so  modified,  it  should  be  affirmed  with  costs. 

All  concur. 

Ordered  accordingly. 
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Causes  Decided  During  the  Period  Embraced  in  this 
Volume,  and  Not  Reported  in  Full. 


Kenneth  F.  Maolennan,  Respondent,  v.  The  Long  Island 
Railroad  Company,  Appellant. 

(Argued  May  9, 1887;  decided  October  11, 1887.) 

K  B.  Hinsdale  for  appellant. 

Oliver  W.  West  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


George  H.  Bartholomew,  Appellant,  v.  The  Mercantile 
Marine  Insurance  Company,  Respondent. 

(Argued  June  15, 1887;  decided  October  11, 1887.) 

«/.  Scmford  Potter  for  appellant. 

M.  A.  Sheldon  for  respondent. 

Agree  to  affirm  and  for  judgment  absolute  against  plaintiff 
on  stipulation, 

All  concur ;  no  opinion. 
Judgment  accordingly. 
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Edmund  Richardson,  Appellant,  v.  Henry  R.  Jackson  et  aL> 

Respondents. 

(Argued  June  15, 1887;  decided  October  11, 1887. 

Stephen  P.  Nash  and  Aaron  Perwwngton  Whitehead  for 

appellant. 

Henry  B.  Jackson  and  John  &  Ward  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Merchants'  Steamship  Company,  Respondent,  v.  Thk 
Commercial  Mutual  Insurance  Company,  Appellant 

(Argued  June  17, 1887;  decided  October  11, 1887.) 

David  WiUcox  for  appellant. 

George  Zabrishie  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Sarah  E.  Bauous,  Appellant,  v.  James  Bare  et  aL, 
Respondents. 

(Argued  June  20,  1887;  decided  October  11,  1887.) 

Robert  JET.  McCldlam  for  appellant. 

A.  D.  Wait  for  respondents. 

Agree  to  affirm  on  opinions  of  General  and  Special  Terms. 
All  concur  except  Earl,  J.,  dissenting ;  Ruger,  Ch.  J.,  not 
sitting,  and  Andrews,  J.,  not  voting. 
Judgment  affirmed. 
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Srba    Jane  Gbdney,  Appellant,  v.  Daniel   Rogers, 
Respondent. 

(Argued  June  27,  1887;  decided  October  11.  1887.) 

Erastus  P.  Hourt  for  appellant. 

h  Countryman  for  respondent. 

Agree  to  affirm  on  opinion  at  Special  Term. 
All  concur. 
Judgment  affirmed. 


Remhab  Staal,  Respondent,  v.  The  Grand  Street  and 
Newtown  Railroad  Company,  Appellant. 

In  an  action  to  recover  damages  for  personal  injuries  caused  by  defendant's 
negligence,  where  no  evidence  is  given  as  to  the  circumstances  and  condi- 
tion in  life  of  the  plaintiff,  his  earning  power,  skill  and  capacity,  no 
damages  for  future  pecuniary  loss  can  be  awarded. 

(Argued  July  1, 1887;  decided  October  11, 1887.) 

The  following  is  the  opinion  nerein : 

"  The  plaintiff  brought  this  action  to  recover  damages  for 
injuries  which  he  claimed  to  have  sustained  while  alighting 
trom  one  of  the  defendant's  cars  in  which  he  was  a  passenger, 
and  he  recovered  a  judgment  which  has  been  affirmed  at  the 
General  Term/ 

'•  This  appeal  brings  to  our  attention  only  exceptions  to  the 
charge  of  the  trial  judge  relating  to  the  damages  which 
the  jury  might  award.  That  portion  of  the  charge  and  the 
exceptions  thereto  are  as  follows:  That  the  plaintiff  'is 
entitled  to  recover,  as  damages  in  this  action,  compensation — 
first,  for  the  pain  and  suffering  that  he  has  encountered; 
second,  as  this  injury  is  to  some  extent  at  least  permanent,  he 
is  entitled  to  compensation  for  the  results  which  will  flow  in 
the  future  from  this  injury ;  that  is,  for  any  suffering  and 
inconvenience  he  will  have  m  hfe  resulting  from  this  injury, 
and  for  pecuniary  loss  on  account  of  the  injury  caused  by  the 
Siokels  —Vol.  LXII.       79 


626  MEMORANDA  OF 

diminution  in  his  ability  to  earn  a  livelihood  There  is  no 
hard  role  to  be  laid  down  to  you  in  this  case.  You  must  say, 
under  all  the  circumstances,  considering  what  pain  he  has 
suffered,  what  his  loss  has  been,  in  his  circumstances  in  life, 
the  chances  of  what  money  he  would  make,  and  his  age,  con- 
sidering the  injury  and  the  results  of  that  injury,  what  would 
be  a  fair  compensation.  All  that  is  left  to  the  good  sense  of 
the  jury.'  The  counsel  for  defendant  then  excepted  'to 
that  part  of  your  honor's  charge  in  which  you  say  that  the 
jury  may  allow  him  his  pecuniary  losses  resulting  from  his 
disabilities  owing  to  this  accident,'  and  he  requested  the  judge 
to  charge  that  '  the  jury  should  take  into  consideration  the 
great  age  of  the  plaintiff  as  affecting  future  continuance  of 
life.'  The  judge  replied:  'I  charge  that;  and  I  will  say 
further,  that  in  this  case  there  is  no  proof  of  loss  shown  by 
what  his  income  was  up  to  that  time.  What  the  court  there- 
fore told  you  as  to  pecuniary  losses  was  in  connection  with 
the  future.'  To  that  defendant's  counsel  excepted,  and 
requested  the  judge  to  charge  that  the  jury  could  not  "  make 
further  allowance  to  the  plaintiff  for  expenses  of  treatment  or 
care  for  the  past  or  future.'  In  reference  to  this  request  the 
judge  said :  '  I  charge  that  for  the  past.  For  future  expenses 
the  jury  have  a  right  to  consider  the  expenses  of  this  injury 
if  they  find  this  renders  the  plaintiff  to  any  extent  helpless, 
and  also  to  consider  to  what  expenditures  to  make  him  com- 
fortable he  will  have  to  go ; '  and  to  that  defendant's  counsel 
excepted. 

"  This  is  the  entire  charge  relating  to  the  damages,  and  that 
it  may  be  appreciated,  it  must  be  stated  that  immediately  after 
the  injury  the  plaintiff  was  taken  to  a  charity  hospital,  where 
he  remained  about  three  months,  that  he  then  went  to  another 
charity  hospital  where  he  remained  several  months,  and  that 
he  then  went  to  the  county  alms  house  where  he  remained 
until  the  time  of  the  trial,  not  having  at  any  time  been  sub- 
jected to  any  personal  expenses.  There  was  proof  that  the 
plaintiff  was  a  fresco  painter,  and  that  for  some  time  before 
his  injuries  he  had  been  employed  by  a  person  who  was 
engaged  in  the  business  of  painting. 
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"  No  special  damages  and  no  pecuniary  losses,  past  or  future 
were  alleged  in  the  complaint.  There  was  no  proof  whatever 
as  to  the  plaintiffs  circumstances  in  life  except  that  before  the 
injury  his  4  general  health  was  very  good.'  There  was  no  proof 
touching  his  age,  habits,  capacity,  ability  to  work,  skill  in  his 
trade,  his  wages  or  his  earnings  or  the  compensation  he  was 
able  to  earn  or  his  chances  of  getting  work.  There  was  not 
even  any  proof  that  he  had  earned  or  that  he  was  able  to  earn 
a  livelihood. 

"The  judge  recognizing  the  rule  laid  down  in  Leeds  v. 
Metropolitan  Oas  Light  Company  (90  N.T.  26)  finally  charged 
that  the  proof  did  not  authorize  the  jury  to  award  any  damages 
for  inability  to  work  and  earn  wages  prior  to  the  trial.  But 
he  charged  that  they  could  allow  such  damages  for  the  future, 
that  is,  that  they  could  take  into  account  as  a  distinct  item  of 
damages  the  plaintiffs  pecuniary  loss '  on  account  of  the  injury 
caused  by  the  dimunition  in  his  ability  to  earn  a  livelihood,' 
and  '  the  chances  of  what  money  he  would  make '  but  for  the 
injury. 

"  This  charge  was  clearly  in  conflict  with  the  rule  laid  down 
in  the  case  cited.  In  that  case  we  held  that  where  loss  of 
time  is  claimed  as  an  item  of  damages  in  such  a  case  as  this, 
if  plaintiff  fails  to  prove  the  value  of  the  time  lost  or  facts  on 
which  an  estipiate  of  such  value  can  be  founded,  only  nominal 
damages  for  that  item  can  be  given.  There  it  was  proved  that 
the  plaintiff  was  engaged  in  business  at  the  time  of  the  injury 
and  that  he  had  not  been  able  to  attend  to  his  business  since ; 
but  it  was  not  shown  what  his  business  was,  or  the  value  of  his 
time  or  any  facts  as  to  his  occupation  from  which  the  value 
could  be  estimated.  The  court  charged  that  the  plaintiff  if 
entitled  to  a  verdict  was  l  entitled  to  recover  compensation  for 
the  time  lost  in  consequence  of  confinement  to  the  house  or  in 
consequence  of  his  disability  to  labor  from  the  injury  sustained. 

"  The  charge  was  held  to  be  erroneous  as  the  jury  was  left  to 
guess  at  or  speculate  upon  the  value  of  the  lost  time  without 
any  basis  in  that  respect  for  their  judgment  to  rest  upon.  It 
is  true  that  the  charge  there  related  to  past  loss.  But  if  a  jury 
cannot  without  any  adequate  basis  guess  or  speculate  in  such 
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an  action,  as  to  the  pecuniary  loss  suffered  by  the  plaintiff 
before  the  trial,  we  can  perceive  no  reason  for  not  applying- 
the  same  rule  to  future  pecuniary  loss.  Before  damages  for 
future  pecuniary  loss  can  be  awarded,  there  should  be  some 
proof  such  as  a  party  can  always  give  of  his  circumstances  and 
condition  in  life,  his  earning  power,  skill  and  capacity.  So 
much  is  left  to  the  arbitrary  judgment  of  jurors  in  this  class 
of  cases  that  the  rule  which  requires  such  proof  of  pecuniary 
loss  should  not  be  relaxed. 

"  The  judgment  should,  therefore,  be  reversed,  and  a  new~ 
trial  granted,  cost  to  abide  event." 

Albert  G.  McDonald  for  appellant. 

A.  Simla,  Jr.  for  respondent. 

Eakl,  J.,  reads  for  reversal  and  new  trial. 
All  concur,  except  Ruger,  Ch.  J.,  and  Danfobth,  J.,  dis- 
senting. 

Judgment  reversed. 


Mabtin  Chornelius,  Respondent,  v.  David  C.  Holton  et  al.fI 

Appellants. 

(Argued  October  8,  1887;  decided  October  18,  1887.) 

Joseph  A.  Skoudy  for  appellants. 

J.  Edward  Swanstrom  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


"William  O.  Douglass,  Respondent,  v.  Edwin  B.  Low,  as 
General  Guardian,  etc.,  Appellant. 

(Argued  October  4,  1887;  decided  October  18„  1887.) 
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Richard  Z.  Sand  for  appellant 
JS.  A.  Kellogg  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


JJezaleel  H.  Dupignao,  Appellant,  v.  Mabgabetta  Dupignao 
et  aL,  Respondents. 

(Argued  October  4, 1887;  decided  October  18,  1887.) 

Louis  C.  Waehner  for  appellant. 

James  Troy  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Michael  L.   Hunt,  Appellant,  v.  The  City  of  Oswego, 

Respondent. 

(Submitted  October  4,  1887;  decided  October  18,  1887.) 

This  case  presented  the  same  question  and  was  decided  on 
authority  of  Gage  v.  Village  of  Hornettwitte  (106  N.  Y.  667). 

W.  JB.  Renyon  for  appellant. 

EUsha  B.  Powell  for  respondent. 

Rugeb,  Ch.  J.,  reads  mem.  for  reversal  of  order  of  General 
Term,  and  affirmance  of  that  of  Special  Term. 
All  concur. 
Ordered  accordingly. 
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John  Bbooks  Lkavitt,  Respondent,  v.  Lewis  S.  Chase, 

Appellant 

(Argued  October  4,  1887;  decided  October  18, 1887.) 

Abram  Kling  for  appellant. 

Austen  G.  Fon  for  respondent. 

Agreed  to  modify  order  by  striking  out  provision  for  short 
notice  of  trial,  and  for  affirmance,  as  modified 
All  concur. 
Ordered  accordingly. 


Fleming  Stanhope  Philips,  Respondent,  v.  The  Germanic 
Bank,  Appellant. 

An  ex  parte  order  was  made  by  a  justice  of  the  Supreme  Court  for  the 
examination  of  one  of  defendant's  officers  before  trial.  Upon  motion 
made  before  another  justice  on  the  papers  on  which  the  order  was 
granted,  and  other  affidavits  and  papers,  the  order  was  vacated.  The 
justice  who  granted  the  first  order  was  a  member  of  the  General  Term 
which  heard  an  appeal  from  the  second  order.  Hdd$  that  as  the  first 
order  was  not  under  review  by  the  General  Term,  the  objection  that  the 
court,  as  constituted,  was  violative  of  the  constitutional  prohibition 
against  a  judge  or  justice  sitting  in  General  Term  in  review  of  a  decision 
made  by  him  was  not  tenable.    (State  Const.,  §  8,  art.  6.) 

(Argued  October  4, 1887;  decided  October  18,  1887.) 

The  following  is  the  mem.  of  opinion  in  this  action : 
"  The  defendant  was  a  Massachusetts  corporation  and  the 
plaintiff  was  in  its  employment  under  a  contract  whereby  he 
was  to  receive  a  share  of  its  profits  as  compensation  for  his 
services,  and  he  commenced  this  action  to  recover  his  share  of 
the  profits.  On  the  18th  day  of  March,  1887,  Judge  Van  Brunt 
made  an  order  under  section  872  of  the  Code  of  Civil  Pro- 
cedure requiring  Herman  Stursburg,  who  was  one  of  the 
directors  and  the  treasurer  of  the  defendant,  to  appear  before 
him  or  some  other  judge  of  the  Supreme  Court  at  chambers 
on  the  28th  day  of  March,  1887,  for  the  purpose  of  being 
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examined  "  pursuant  to  the  provisions  of  the  Code  of  Civil 
Procedure  in  such  cases  made  and  provided."  Thereafter  on 
the  day  named  a  motion  was  made  on  behalf  of  the  defendant, 
before  Judge  Patterson  at  chambers,  to  vacate  Judge  Yah 
Brunt's  order.  That  motion  was  based  upon  the  papers  upon 
which  the  order  was  granted  and  the  affidavit  of  Stursberg 
and  other  papers,  and  after  hearing  counsel  for  both  parties  an 
order  was  granted  vacating  the  order  for  the  examination  of 
Stursberg  provided  the  defendant  stipulated  to  allow  an 
examination  of  its  books,  which  stipulation  was  given.  From 
that  order  plaintiff  appealed  to  the  General  Term,  and  there  the 
order  of  Judge  Patterson  was  reversed  and  the  order  of 
Judge  Van  Brunt  was  reinstated,  with,  costs  and  disburse- 
ments ;  and  the  examination  of  Stursberg  under  the  first  order 
was  set  down  for  the  15th  day  of  August,  1887.  The 
General  Term  was  composed  of  Judges  Van  Brunt,  Daniels 
and  Bartlbtt,  and  Judge  Van  Brunt  wrote  the  opinion. 
From  the  order  of  the  General  Term  the  defendant  appealed 
to  this  court,  and  the  point  is  now  made,  so  far  as  the  record 
appeare  for  the  first  time,  that  the  General  Term  was  not 
properly  constituted  for  the  reason  that  Judge  Van  Brunt  was 
a  member  thereof,  and  thus  that  section  8  of  article  6  of  the 
Constitution  was  violated,  which  provides  that  "  no  judge  or 
justice  shall  sit  at  a  General  Term  of  any  court  or  in  the 
Court  of  Appeals  in  review  of  a  decision  made  by  him  or  of 
any  court  of  which  he  was  at  the  time  a  sitting  member." 
The  answer  to  this  objection  is  that  Judge  Van  Brunt's  order 
was  not  under  review  at  the  General  Term,  but  the  order  of 
Judge  Patterson  was  the  subject  of  consideration.  That 
order  was  not  based  upon  the  same  papers  that  were  presented 
to  Judge  Van  Brunt,  but  upon  additional  papers ;  Judge 
Patterson  was  not  acting  upon  an  appeal  from  Judge  Van 
Brunt's  order,  and  was  not  strictly  sitting  in  review  of  his 
order,  but  upon  new  papers  he  heard  a  motion  to  set  it  aside. 
That  motion  was  a  new  and  distinct  proceeding,  not  a  con- 
tinuation of  the  proceeding  commenced  before  Judge  Van 
Brunt.  The  General  Term  had  no  occasion  to  determine 
whether  the  order  granted  ess  parte  by  Judge  Van  Brunt  was 
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well  granted  or  not.  On  the  papers  presented  to  him  there 
could  be  no  reasonable  dispute  that  it  was  well  granted.  The 
question  which  the  General  Term  had  to  determine  was 
whether  upon  all  the  papers  appearing  before  Judge  Patterson 
he  properly  vacated  the  previous  order,  and  we  are  therefore 
of  opinion  that  it  cannot  be  said  that  the  General  Term  was 
in  any  proper  sense  sitting  in  review  of  the  decision  made  by 
Judge  Van  Brunt. 

"  Whether  upon  all  the  papers  before  the  General  Term  there 
were  sufficient  facts  to  justify  the  examination  of  Stursberg 
under  the  section  referred  to  rested  in  its  discretion.  The 
papers  showing  a  formal  compliance  with  the  section,  the 
exercise  of  its  discretion  is  not  reviewable  here. 

"  The  appeal  should  therefore  be  dismissed.' 

Joseph  A.  Shoudy  for  appellant. 

Lamed  cfe  Curl/is  for  respondent. 

Earl,  J.,  reads  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed 


William  C.  Herring,  as  Trustee,  etc.,  Appellant,  v.  Mart  C. 
Berrian  et  al.,  [Respondents. 

(Argued  October  4,  1887;  decided  October  18,  1887.) 

S.  B.  Ten  Eyck  for  appellant. 

Ferdinand  Kurzmcm  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Louis  Schneider,  Respondent,  v.  Carl  L.  Quosbabth. 
Appellant. 

(Argued  October  5,  1887;  decided  October  18,  1887.) 
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Eugene  K.  Sackett  for  appellant. 

A.  BVumensteil  for  respondent. 

Agree  to  affirm ;  no  opinion. 
Ail  concur. 
Judgment  affirmed. 


John  A.  Kelly,  Respondent,  v.  Bridget  E.  Keabns, 
Appellant. 

{Argued  October  5,  1887;  decided  October  18,  1887.) 

Morris  dk  Pearsdll  for  appellant. 

Sidney  P.  Lowell  for  respondent. 

Agree  to  affirm ,  no  opinion. 
All  concur. 
'    Judgment  affirmed. 


Cobnelius  S.  Gboot  et  aL,  Respondents,  v.  Frederick  G. 
Agens,  Appellant. 

Where  one  who  ought  to  have  been,  but  was  not,  joined  as  a  party  plaintiff 
in  an  action  dies  before  the  trial,  and  the  plaintiffs  named  fully  own  nnd 
represent  the  cause  of  action,  the  fact  of  such  death  may  be  proved  In 
reply  to  a  plea  in  abatement,  setting  up  the  non- joinder. 

(Argued  October  6,  1887,  decided  October  26,  1887.) 

The  following  is  the  mem.  of  opinion  herein : 
"  The  complaint  in  this  action  contained  two  counts,  one 
for  the  purchase  and  sale  of  stocks  and  advance  of  moneys 
and  for  commissions  and  interest,  such  purchases  and  sales 
having  been  made  at  the  request  of  defendant,  whereby  the 
latter  had  become  indebted  to  the  plaintiffs  in  the  amount 
claimed ;  and  the  other  for  the  same  amount  upon  an  account 
stated.  The  answer  served  pleaded  the  non-joinder  of  Hop- 
Sickels— Vol.  LX1I.       80 
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per  as  a  party  plaintiff  in  abatement  of  the  action,  alleging 
that  he  was  a  partner  and  jointly  interested  with  the  plaintiffs 
in  the  demand  sued  upon,  and  was  living  at  the  commence- 
ment of  the  action.  Upon  the  trial  the  counsel  for  the  plain- 
tiffs, for  the  purpose  of  defeating  the  plea  in  abatement,  asked 
a  witness  if  Hopper  was  dead,  to  which  the  defendant  objected 
giving  as  a  reason  '  the  matters  arising  subsequent  to  the  com- 
mencement of  this  action  and  not  in  discharge  of  the  indebt- 
edness therein  created,  are  not  admissible,  especially  when  as 
in  this  case  a  plea  of  abatement  was  interposed  by  reason  of 
the  fact  that  Mr.  Hopper  was  living  at  the  time  when  the 
answer  was  served.*  The  objection  was  overruled  and  the 
defendant  excepted  and  now  claims  that  since  the  referee 
found  as  a  fact  that  Hopper  was  not  dead  at  the  date  of  the 
commencement  of  the  action,  the  plea  in  abatement  could  not 
be  defeated  by  the  evidence  objected  to.  The  point  is 
extremely  technical  and  without  any  merit  behind  it,  and  it 
is  not  unreasonable  to  treat  very  strictly  the  form  of  the 
objection.  It  was  unsound  on  its  face  for  two  reasons.  The 
question  did  not  ask  for  a  matter  '  arising '  subsequent  to  the 
commencement  of  the  action,  but  for  an  existing  fact  irrespec- 
tive of  the  question  when  it  arose  or  occurred ;  and  the  plea 
did  not  allege,  as  the  objection  assumes,  that  Hopper  waa 
living  when  the  answer  was  served.  There  is  no  finding  and 
no  proof  that  Hopper  was  living  at  that  date,  and,  unless  he 
was,  the  plea  of  non-joinder  had  no  force  when  it  was  made. 
But  if  that  had  been  true  we  see  no  good  reason  for  hesitating 
to  say  that  proof  of  Hopper's  death  at  the  date  of  the  trial 
was  admissible  and  a  complete  answer  to  the  plea  in  abate- 
ment. The  object  of  that  plea,  when  founded  upon  a  defect 
of  parties  plaintiff,  is  to  give  a  better  writ  and  so  protect  the 
defendant  by  a  correct  judgment.  But  if  before  the  judg- 
ment is  rendered  one  who  ought  to  have  been  joined  is  dead, 
and  the  named  plaintiffs  fully  own  and  represent  the  cause  of 
action,  there  can  be  no  better  writ,  and  all  force  and  effect  is 
gone  from  the  plea.  The  fact  which  has  happened  gives  to 
the  defendant  the  full  benefit  of  his  plea.  He  is  exactly  as 
safe  as  if  Hopper  had  lived,  and  the  plaintiffs,  by  amendment, 
had  joined  him  with  them.     If  he  had  been  joined  originally 
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and  then  died,  a  mere  suggestion  on  the  record  without  amend- 
ment or  supplemental  pleading  would  permit  the  action  to 
proceed  in  the  name  of  the  survivors ;  and,  on  the  other  hand, 
where  they  alone  sue  and  the  death  of  one  who  ought  to  have 
been  joined  obviates  the  defect  of  non-joinder,  we  see  no  reason 
why  it  may  not  be  proved  and  defeat  the  plea  which  has. 
become  useless  and  without  merit.  No  other  question  in  the 
case  requires  consideration. 
"  The  judgment  should  be  affirmed." 

Thomas  Darlington  for  appellant. 

Finch,  J.,  reads  mem.  for  affirmance  of  judgment,  with  costs. 
All  concur. 
Judgment  affirmed. 


Theodore  D.  Yores  etal.,  Respondent,  v.  J.  Franklin  Peck 
et  al.,  Appellants. 

(Argued  October  6,  1887  decided  October  25, 1867.) 

John  L.  Hill  for  appellants. 

James  Wood  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William  H.  Waring,  Respondent,  v.  Moses  Chamberlain, 

Appellant. 

(Argued  October  6.  1887.  decided  October  26, 1887.) 

Nelson  Smith  for  appellant 

Charles  K  Rushmore  for  respondent. 

Agree  to  affirm ;  no  opimon. 

All  concur  except  Rapallo  and  Peckham,  JJ.,  not  voting 

Judgment  affirmed. 
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John  G.  Habbottlb  et  aJL  Appellants,  v.  John  Fabbell  et  al. 
Respondents. 

(Submitted  October  7,  1887;  decided  October  26.  1887.) 

Haamibal  Smith  for  appellants. 

Porter  dk  Watts  for  respondents. 

Agree  to  dismiss  appeal  on  the  ground  that  the  amount  in 
•controversy  is  less  than  $500 ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Elisha  M.  Shubtleff,  Respondent,  v.  The  Utioa  and  Black 
Riyeb  Railroad  Company,  Appellant. 

(Submitted  October  7,  1887;  decided  October  26, 1887.) 

A.  M.  Becvrddey  for  appellant. 

Porter  ds  Watts  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


John  D.  Hamilton,  Appellant,  v.  William  Austin  et  aL. 
Respondents. 

(Argued  October  9, 1887;  decided  October  25,  1887.) 
George  F>  Hine  for  appellant. 

Wilham  O.  Tracy  for  respondents. 

Agree  to  affirm  and  for  judgment  absolute  against  appellant 
on  stipulation. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 
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The  Equitable  Life  Asst/baKce  Society  of  the  United- 
States,  Respondent,  v.  Charles  Von  Glahn,  Impleaded* 
etc.,  Appellant. 

A  mortgage  upon  real  estate  in  the  city  of  Brooklyn  contained  a  provision 
requiring  the  mortgagor  to  pay  all  taxes,  charges  and  assessments  on  the 
premises,  and  in  default  thereof  the  mortgagee  was  authorized  to  pay 
the  same  "  with  any  expenses  attending/'  and  any  amount  so  paid  was 
made  a  lien  upon  the  premises.  In  an  action  to  foreclose  the  mortgage 
it  appeared  that  there  were  numerous  taxes  and  assessments  charged  upon 
the  premises  which  the  mortgagor  did  not  pay,  some  of  which  were 
illegal;  that  the  mortgagee  employed  an  expert  to  investigate  and 
determine  what  were  legal  and  to  see  that  proper  deductions  were  made 
for  the  illegal  charges,  agreeing  to  pay  him  twenty-five  per  cent  of  the 
amount  he  might  succeed  in  having  deducted.  The  mortgagee  paid  the 
legal  liens  and  the  percentage  so  agreed  upon.  Held,  that  the  latter  was 
a  proper  item  of  expense,  and  when  paid  became  a  lien  upon  the  mort- 
gaged premises ;  and  that  a  tender  which  did  not  include  such  item  was- 
insufficient. 

(Argued  October  10, 1887;  decided  October  25,  1887.) 

The  following  is  the  opinion  in  this  action : 

"On  the  1st  day  of  November,  1869,  the  defendant^ 
Doscher,  owning  certain  real  estate  in  the  city  of  Brooklyn^ 
executed  to  the  plaintiff  a  mortgage  thereon,  to  secure  the 
sum  of  $4,000.  The  mortgage  contained  a  provision  that  the 
mortgagor  should  pay  'all  taxes,  charges  and  assessments 
which  may  be  imposed  by  law  upon  the  said  mortgaged 
premises  or  any  part  thereof,  and  in  default  thereof  that  it. 
shall  be  lawful,'  for  the  mortgagee,  '  to  pay  the  amount  of  any 
Buch  tax,  charge  or  assessment,  with  any  expenses  attending 
the  same,  and  any  amount  so  paid '  the  mortgagors  covenanted 
to  repay,  with  interest,  and  that  the  same  should  be  a  lien 
upon  the  premises.  On  the  5th  day  of  May,  1870,  Doscher 
executed  another  mortgage  on  the  same  real  estate  to  the 
defendant  Von  Glahn.  In  December,  1882,  Von  Glahn 
commenced  an  action  in  the  Supreme  Court  to  foreclose  his 
mortgage,  and  his  action  resulted  in  a  foreclosure  of  the  mort- 
gage and  a  sale  of  the  premises,  at  which  he  became  the 
purchaser  on  the  15th  day  of  March,  1883.  On  the  following, 
day  he  received  a  deed  and  took  possession,  and  has  ever  sincfr 
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been  the  owner  and  in  possession  of  the  premises.  On  the 
15th  day  of  March,  1883,  Yon  Glahn  informed  the  plaintiff 
of  his  purchase  and  possession  of  the  premises,  and  it  then 
insisted  upon  the  payment  of  its  mortgage.  On  the  9th  day 
of  April,  1883,  Von  Glahn  formally  tendered  to  it,  absolutely 
and  unconditionally,  $5,830  in  United  States  legal  tender  cur- 
rency, in  payment  of  its  mortgage,  which  it  refused  to  receive 
solely  upon  the  ground  that  the  sum  was  insufficient  in  amount 
The  total  amount  due  on  its  mortgage  at  the  time  of  the 
tender  was  $5,797.93,  unless  it  was  entitled  to  include  therein 
$58.48  paid  to  one  Mosscrop,  which  will  be  more  particularly 
referred  to  hereafter.  In  May  thereafter  it  commenced  this 
■action  to  foreclose  its  mortgage.  In  his  answer  Yon  Glahn 
alleged  as  a  defense  to  the  action  the  tender  of  the  amount 
due  upon  the  mortgage,  claiming  that  such  tender  operated 
to  release  the  mortgaged  premises  from  the  lien  of  the  mort- 
gage. At  the  Special  Term  the  defense  was  held  sufficient 
and  a  judgment  was  rendered  dismissing  the  complaint 
From  that  judgment  the  plaintiff  appealed  to  the  General 
Term  where  the  judgment  was  reversed  and  a  new  trial 
granted,  and  then  the  defendant  Yon  Glahn  appealed  to  this 
♦court. 

"It  is  unnecessary  for  us  to  determine  precisely  what  effect 
the  tender  of  Yon  Glahn,  which  was  not  kept  good,  had,  under 
the  circumstances  of  this  case,  because  there  is  another  ground 
upon  which  the  decision  of  the  General  Term  can  be  sustained. 
Upon  the  trial  it  appeared  that  there  were  taxes  and  water 
rates  for  five  consecutive  years,  commencing  in  the  year  1877, 
and  some  assessments  for  grading  and  paving  and  for  a  sewer, 
amounting  in  all  to  more  than  $1,000,  all  charges  upon  the 
land  which  were  due  and  unpaid,  and  which  the  mortgagor 
had  neglected  to  pay.  The  plaintiff  paid  such  taxes  and 
assessments,  and  in  reference  to  such  payment  the  trial  court 
found  as  follows : 

" '  Twelfth.  That  on  the  said  27th  day  of  June,  1882,  the 
plaintiffs,  in  order  to  prevent  the  accumulation  of  interest 
upon  said  unpaid  taxes,  water  rates  and  assessments,  and  in 
pursuance  of  the  powers  and  privileges  which  their  said  mort- 
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gage  by  the  said  tax  clause  therein  contained  conferred  upon 
them  and  vested  them  with,  resolved  to  pay  these  unpaid  liens, 
but  in  order  to  effect  such  payments  at  the  smallest  possible 
cost,  and  so  that  said  mortgaged  premises  should  receive  the 
greatest,  possible  benefit  therefrom,  they,  still  acting  by  virtue, 
and  in  pursuance  of  said  powers  and  privileges  with  which 
they  were  indued  as  aforesaid,  and  so  far  as  one  of  said  assess- 
ments was  concerned,  at  the  instance  also  of  said  John  H.  C. 
Doscher  who  continued  to  be  the  owner  of  said  mortgaged 
premises,  and  was  the  only  person  interested  therein  (except 
the  defendant  Anna  L.  C.  Doscher,  his  wife),  of  or  as  to  whom 
said  plaintiffs  had  any  knowledge  or  information  further 
resolved  that  before  they  paid  any  one  of  said  unpaid  liens,  they 
would  submit  the  matters  of  the  payment  of  them  all  to  one 
Thomas  D.  Mosscrop,  a  tax  searcher  in  the  said  city  of  Brooklyn, 
so  that  said  Mosscrop  might  endeavor  to  reduce,  or  cancel  any 
item  of  principal,  or  interest,  or  advertising  that  might  be 
illegally  charged  in  the  case  of  any  or  either  of  said  unpaid 
liens,  and  agreed  with  the  said  Mosscrop  to  pay  him  twenty-five 
per  cent  of  the  amount  he  might  succeed  in  having  deducted 
from  the  entire  amount  which  might  be  claimed  upon  said 
unpaid  liens.' 

"  In  pursuance  of  his  employment,  Mosscrop  examined  and 
investigated  each  of  the  taxes,  water  rates  and  assessments ; 
saw  that  proper  deductions  were  made  therefrom  under  the 
act,  Chapter  348  of  the  Laws  of  1882,  and  procured  accurate 
bills  of  the  amounts  which  should  be  paid  upon  the  same,  and 
took  them  to  the  plaintiff  who  then  paid  them,  and  also  paid 
him  for  his  services  $58.48  which  is  the  item  above  referred 
to  which  was  in  dispute  between  the  parties.  The  plaintiff 
claims  that  the  sum  thus  paid  to  Mosscrop  was  an  expense 
within  the  meaning  of  the  mortgage  attending  the  payment  of 
the  taxes,  water  rates  and  assessments. 

"  It  is  not  entirely  clear  what  expense  was  alluded  to  in  the 
phrase  in  the  mortgage  c  with  any  expense  attending  the  same.9 
If  its  meaning  is  doubtful  the  doubt  may  be  solved  in  favor 
of  the  mortgagee,  as  the  language  is  that  of  the  mortgagor. 
On  the  part  of  the  defendant  it  is  claimed  that  the  word 
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expense  had  reference  to  penalties,  the  expenses  of  redemption 
from  any  sale,  and  other  similar  expenses  attending  the  taxes,, 
and  not  an  expense  attending  the  ascertainment  and  payment 
of  them.  We  think  this  is  too  narrow  a  construction.  The 
word  '  expense '  is  quite  inapt  and  would  not  naturally  be  used 
to  cover  penalties,  and  as  both  mortgagor  and  mortgagee  were 
at  liberty  to  pay  the  taxes  and  both  interested  to  pay,  then  it 
cannot  be  presnmed  that  the  parties  contemplated  a  sale  of 
the  premises  for  non-payment  of  the  taxes,  and  expenses  thus 
made.  The  mortgage  made  it  the  express  duty  of  the  mort- 
gagor to  make  prompt  payment  of  these  charges,  and  authorized 
payment  by  the  mortgagee  only  in  case  of  his  default.  Any 
expense  which  by  his  default  he  imposed  upon  the  mortgagee 
was  probably  within  the  contemplation  of  the  parties,  and  it 
could  not  have  been  within  their  contemplation  that  the  mort- 
gagor could  voluntarily  omit  to  pay  the  taxes  and  thus  shift 
from  himself  to  the  mortgagee,  ignorant  of  the  facts  relating 
to  the  taxes,  the  burden  of  bearing  the  necessary  expense 
attending  their  payment.  It  is  just  that  the  mortgagor  should 
bear  such  expense.  Here  were  numerous  taxes,  water  rates 
and  assessments,  under  the  complicated  system  of  taxation  and 
assessment  existing  in  the  city  of  Brooklyn,  charges  upon  these 
lands.  While  the  mortgagee  had  the  right  to  pay  for  its  pro- 
tection these  charges  and  add  them  to  its  mortgage,  yet  it 
could  pay  only  such  as  were  legal  and  collectible,  and  as  the 
mortgagor  was  under  obligations  to  pay.  Hence  it  became 
important  that  they  should  be  carefully  scrutinized  to  ascertain 
how  much  was  due  for  them  and  to  protect  the  mortgagee 
from  any  illegal  exaction.  For.  that  purpose  it  was  entirely 
proper  for  it  to  employ  an  expert,  acting  in  good  faith,  and 
the  reasonable  expense  of  such  an  expert  became  a  fair  charge 
under  this  mortgage  against  the  mortgagor,  and  within  its 
terras  a  lien  upon  the  mortgaged  premises.  This  construction 
is  neither  inconvenient  nor  under  such  a  mortgage  dangerous. 
The  mortgagee  must  act  in  good  faith,  with  reasonable  judg- 
ment, and  the  expense  must  be  reasonable  in  amount.  When 
all  these  concur  there  is  no  reason  or  equity  in  imposing  the 
expense  upon  the  mortgagee  and  relieving  the  defaulting 
mortgagor  and  his  land  therefrom. 
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"  We  are,  therefore,  of  opinion  that  the  tender  was  insuffi- 
cient in  amount,  and  ineffectual ;  and  for  this  reason  the  order 
of  the  General  Term  should  be  affirmed  and  judgment  abso- 
lute rendered  against  the  appellant  upon  his  stipulation." 

Freling  H.  Smith  for  appellant. 

George  Waddmgton  for  respondent. 

Earl,  J.,  reads  for  affirmance  of  order  and  for  judgment 
absolute  against  appellant  on  stipulation. 

All  concur  except  Ruger,  Ch.  J.,  not  voting ;  Danforth,  J., 
concurring  in  result. 

Order  affirmed  and  judgment  accordingly. 


Frank  Harding,  Respondent,  v.  The  New  York,  Lake  Erik 
&  Western  Railroad  Company,  Appellant. 

(Argued  October  11,  1887;  decided  October  25,  1887.) 

George  F.  BrovmdL  for  appellant. 

Frcmk  Harding  respondent  in  person. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Theodore   Wackerman,  Respondent,  v.  John  P.   Zenner, 
Appellant. 

(Argued  October  11,  1887;  decided  October  25,  1887.) 

Addbert  Moot  for  appellant. 

Charles  H.  Ribbel  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
Sigkkls— You  LXII.        81 
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David  F.  Day,  Respondent,  v.  James  C.  Strong,  Impleaded, 
Etc.,  Appellant. 

(Argued  October  11, 1887 ;  decided  October  25,  1887.) 

James  C.  Strong,  appellant  in  person. 

R.  L.  Burrows  for  respondent. 

Agree  to  modify  judgment  by  conforming  the  interest  to 
the  statutory  rate  after  January  1,  1880,  and  to  affirm  as 
modified. 

All  concur 

Judgment  accordingly. 


Thomas  Swords  et  al.,  Respondents,  v.  The  Northern  Light 
Oil  Company,  et  al.,  Appellants. 

(Submitted  October  18,  1887;  decided  October  25,  1887.) 

George  A.  Black  for  appellants. 

Flamen    B.    Ccmctter    and    Mitchell    Z.    Erlwnger    for 
respondents. 

Agree  to  affirm,  with  leave  to  apply  to  the  court  for  leave 
to  anbwer. 

All  concur ;  no  opinion. 
Order  affirmed. 


In  the  Matter  of  the  Application  of  the  Niagara  Falls  abb 
Whirlpool  Railway  Company  to  Acquire  Lands. 

(Argued  October  18,  1887;  decided  October  25,  1887.) 

John  L.  Homer  for  appellant. 

E.  C.  Sprague  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Thomas  M.  Kino  et  aL,  Respondents,  v.  Reon  Barnes  et  aL, 

Appellants. 

(Argued  October  18.  1887;  decided  October  25,  1887.) 

Noah  Dams  for  appellants. 

W.   W.  MaaFcwlamd  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion 
All  concur. 
Appeal  dismissed. 


Jennie  E.  Wells,  Respondent,  v.  Henry  H.  "Wells, 
Appellant. 

(Argued  October  18,  1887;  decided  October  25,  1887.) 

M.  A.  Whitney  for  appellant. 

Dilworth  M.  Silver  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


In  the  Matter  of  the  Application  of  Erastus  H.  Munson  for 
the  Appointment  of  Commissioners,  etc. 

(Argued  October  18,  1887;  decided  October  25,  1887.) 

D.  J.  Dean  for  appellant. 

John  C.  Shaw  for  respondent. 

Agree  to  affirm  order  on  opinions  of  Daniels  and  Barrett, 
JJ.,  in  court  below. 
All  concur. 
Order  affirmed. 
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Amanda  C.  Pugslky,  Respondent,  v.  Pkbrin  H.  Sumner  et  aL, 

Appellants. 

(Argued  October  18,  1887;  decided  October  25,  1887.) 

Matthew  Daly  for  appellants. 

T.  Mitchell  Tyng  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Julius  Fortsmann  et  al.,  Respondents,  v.  Ruth  A.  Shultino, 
Administratrix,  et  al.,  Appellants. 

(Argued  October  18,  1887;  decided  October  25,  1887.) 

This  was  a  motion  to  dismiss  the  appeal  herein  on  the* 
ground  that  the  time  for  appealing  had  expired  when  notice 
was  served. 

The  following  is  the  mem.  handed  down : 

"  The  notice  of  the  order  and  its  entry  did  not  show  by 
indorsement  or  otherwise  the  office  address  or  place  of  busi- 
ness of  the  attorney  serving  it,  and  was,  therefore,  ineffectual 
to  limit  the  time  of  appeal.  (Kelly  v.  Sheehem,  76  N.  Y.  325  ; 
Bockes  v.  Hathom,  78  id.  222.) 

"  The  motion  to  dismiss  the  appeal  should,  therefore,  bo 
denied,  but  without  costs." 

Matthew  Hale  for  motion. 

Nathaniel  C.  Moak  opposed 

Per  Curiam,  mem.  for  denial  of  motion. 
All  concur. 
Motion  denied. 
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Thomas  M.  King  et  aL,  Respondents,  v.  Reon  Barnes  et  aL, 

Appellants.  lioTwa 

187    688 


An  appeal  may  not  be  taken  to  this  court  from  an  interlocutory  judgment.  j  ^   ^ 

(Code  of  Civ.  Pro.,  §§  190, 191.)  ! 

A  judgment  which,  although  it  finally  determines  certain  matters  in  con- 
troversy, orders  an  accounting  before  a  referee,  is  an  interlocutory  judg- 
ment. 

An  order  of  General  Term  reversing  an  order  made  on  trial  which  denied 
a  motion  to  amend  the  complaint,  and  granting  the  amendment,  when 
the  amendment  does  not  virtually  change  the  plaintiffs'  claim,  is  in  the 
discretion  of  the  court  and  is  not  reviewable  here.    (Code,  §  728.) 

The  judgment  of  the  General  Term  herein  ordered  that  certain  shares  of 
stock  should  be  delivered  by  one  of  the  defendants,  who  held  them  as 
depositary  or  custodian,  to  a  referee  appointed  by  the  judgment.  On 
appeal  by  defendants  to  this  court  they  gave  the  security  required  to  per- 
fect the  appeal.  (Code,  §  1326.)  They  then  moved  that  the  custodian 
be  required  to  deliver  the  stock  to  the  referee,  which  was  granted,  and 
the  stock  was  so  delivered.  On  motion  of  certain  of  the  defendants, 
plaintiffs  proceedings  on  the  judgment  were  stayed  until  the  hearing  and 
decision  of  said  appeal;  that  order  was  reversed  by  the  General  Term. 
Held,  that  the  General  Term  order  was  not  reviewable  here;  that  if  the 
proceedings  were  in  fact  stayed  by  the  Code  (§  1828),  the  appellants  were 
not  entitled  as  a  matter  of  right  to  an  order,  but  it  was  in  the  discretion 
of  the  court,  and  its  determination  was  not  reviewable  here. 

(Argued  October  18,  1887;  decided  October  26,  1887.) 

Thkee  appeals  and  three  motions  in  this  action  were  argued 
and  disposed  of  together.  As  to  the  appeals  the  following  is 
the  mem.  of  the  opinion : 

"First.  The  judgment  of  the  Special  Term  entered  on  the 
2d  day  of  August,  1886,  was  an  interlocutory  judgment.  It 
finally  determined  certain  matters  in  controversy  between  the 
parties,  but  it  ordered  an  accounting  between  them  and 
appointed  a  referee  for  that  purpose;  and  final  judgment 
could  not  be  entered  until  the  accounting  was  had  and  report 
made.  From  that  judgment  the  defendant,  Barnes,  appealed 
to  the  General  Term,  and  he  also  served  notice  of  a  motion  at 
the  General  Term  under  section  1001  of  the  Code  for  a  new 
trial  upon  the  exceptions.  The  motion  and  the  appeal  came 
on  to  be  heard  at  the  General  Term  at  the  same  time  and  the 
motion  was  denied  and  the  judgment  was  modified.    But  the 
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modification  of  the  judgment  in  no  way  affected  its  character 
as  an  interlocutory  judgment.  The  accounting  between  the 
parties  was  still  to  be  had  and  its  scope  was  enlarged  and  all 
questions  as  to  costs  and  expenses  of  the  reference,  as  to  the 
distribution  by  the  referee  of  moneys  which  should  come  into 
his  hands  under  the  judgment,  and  as  to  the  satisfaction  of  a 
certain  mortgage  for  $250,000,  were  reserved  and  thus  there 
was  to  be  further  judicial  action.  From  the  last  named  judg- 
ment Barnes  and  certain  of  the  other  defendants  appealed  to 
this  court,  and  Barnes  also  appealed  to  this  court  from  the 
order  of  the  General  Term  which  denied  his  motion  for  a 
new  trial.  The  plaintiffs  now  move  to  dismiss  the  appeal  to 
this  court  from  the  interlocutory  judgment  as  not  authorized. 
The  contention  of  the  appellants  is  that  it  is  final  and  not 
interlocutory.  As  we  have  come  to  the  conclusion  that  it  is 
interlocutory  the  appeal  therefrom  to  this  court  is  not  authorized 
by  the  Code,  and  it  must  be  dismissed  with  costs. 

"Second.  At  the  trial  the  plaintiffs  made  a  motion  to  amend 
their  complaint  by  inserting  therein  certain  additional  allega- 
tions. The  motion  was  denied  and  a  formal  order  denying  it 
was  entered.  From  that  order  the  plaintiffs  appealed  to  the 
General  Term,  and  it  reversed  the  order  and  allowed  the 
amendment.  The  amendment  did  not  substantially  change 
the  claim  of  the  plaintiffs,  and  it  was  therefore  within  the 
discretion  of  the  court  to  grant  it  under  section  723  of  the 
Code.  From  the  order  of  the  General  Term  certain  of 
defendants  appealed  to  this  court.  A  motion  is  now  made  to 
dismiss  the  appeal.  As  the  General  Term  had  power  in  its  dis- 
cretion to  grant  the  amendment,  its  order  is  not  appealable  to 
this  court,  and  the  appeal  must  be  dismissed,  with  costs. 

44  Third.  The  judgment  of  the  General  Term  ordered  that 
certain  shares  of  the  capital  stock  of  the  New  York  Transit 
and  Terminal  Company,  should  be  delivered  by  one  of  the 
defendants  in  whose  possession  it  was  as  a  mere  depositary  to 
the  referee  appointed  by  the  judgment  to  be  disposed  of  by 
him  as  directed  in  the  judgment.  Upon  the  appeal  of  the 
defendants  from  the  judgment  of  the  General  Term  to  this 
court  they  gave  the  security  requisite  to  perfect  the  appeal 
under  section  1326  of  the  Code.     They  then  made  a  motion 
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that  the  depositary  or  custodian  of  the  stock  should  in 
pursuance  of  the  judgment  be  required  to  deliver  the  stock  to 
the  referee,  and  that  motion  was  granted  and  the  stock  was  so 
delivered.  Certain  of  the  defendants  then  made  a  motion  that 
the  plaintiffs'  proceedings  upon  the  judgment  be  stayed  until 
the  hearing  and  decision  of  their  appeal  to  this  court,  which 
was  granted.  From  that  order  the  plaintiffs  appealed  to  the 
General  Term  and  there  the  order  was  reversed.  From  the 
order  of  reversal  the  defendants  appealed  to  this  court.  They 
claim  that  the  proceedings  were  stayed  under  section  1328  of 
the  Code  which  provides  as  follows :  *  If  the  appeal  is  taken 
from  a  judgment  or  order  directing  the  assignment  or  delivery 
of  a  document,  or  of  personal  property,  it  does  not  stay  the 
execution  of  the  judgment  or  order  until  the  thing  directed  to 
be  assigned  or  delivered  is  brought  into  the  court  below,  or 
placed  in  the  custody  of  an  officer  or  receiver  designated  by 
that  court ;  or  the  appellant  gives  a  written  undertaking  as 
prescribed  in  the  next  section.'  It  is  not  needful  now  for  us 
to  determine  whether  the  proceedings  are,  as  claimed  by  the 
appellants,  stayed  under  this  section ;  for  if  they  are,  the 
appellants  are  yet  not  entitled  as  matter  of  right  from  the  court 
to  an  order  staying  the  proceedings.  Whether  the  court 
below  would  grant  such  an  order  rested  in  itp  discretion,  and 
that  discretion  is  not  reviewable  here.  If  the  appellants  claim 
that  they  have  an  absolute  statutory  stay,  they  may  move  to 
set  aside  or  vacate  any  proceedings  taken  in  violation  of  the 
stay  or  treat  such  proceedings  as  void,  and  thus  their  right  to 
a  stay  and  the  construction  and  effect  of  the  section  quoted 
can  be  brought  before  the  courts  for  construction  and 
determination.  The  appeal  should,  therefore,  be  dismissed 
with  costs." 

Noah  Dams  for  appellants. 

W.  W.  MacFcvrland  for  respondents. 

Earl,  J.,  reads  mem.  disposing  of  the  matters  as  follows: 
1st.  Appeal  from  General  Term  order,  affirming  interlocu- 
tory judgment,  dismissed. 
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2d.  Appeal  from  General  Term  order,  reversing  order  of 
trial  court  and  allowing  amendment  of  complaint,  dismissed. 

3d.  Appeal  from  General  Term  order,  denying  stay  of  pro- 
ceedings, dismissed. 

4th.  Motion  to  amend  return  denied. 

5th.  Motion  to  consolidate  appeals  denied. 

6th.  Motion  to  stay  proceedings  denied 

All  concur. 

Ordered  accordingly. 


Moses    P.    Hall    et  al.,    Appellants,   v.   Abeam  Miller, 

Respondent. 

(Submitted  October  18,  1887;  decided  October  28,  1887.) 

D.  U.  Bolles  and  Thomas  Starrs  for  appellants. 

J.  fi.  Jewell  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Samuel  D.  Coykendall  et  al.,   Respondents,  v.  William 
Voorhis  et  al.,  Appellants. 

(Argued  October  18,  1887;  decided  October  28,  1887.) 

Samuel  J.  Crooks  for  appellants. 

B.  D.  Benedict  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Alphonzo  J.  Aldrich,  Respondent,  v.  The  Home  Insurance 
Company,  Appellant. 

(Argued  October  13,  1887;  decided  October  28,  1887.) 

L  N.  Ames,  for  appellant. 

Daggett  dk  Norton  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Horace  B.  Claflin  et  al.,  Respondents,  v.  Wesley  Milspaw 
et  al.,  Appellants. 

(Argued  October  18,  1887;  decided  October  28,  1887.) 

A.  Hazdtvne  for  appellants. 

A.  C.  Wade  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Ellen  Urquhaet,  Respondent,   v.   City  of  Oodensbusoh, 

Appellant. 

(Argued  March  18,  1887;  decided  November  29,  1887.) 

Edward  C.  James  for  appellant. 

Leslie  W.  Russell  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Eabl,  Finch  and  Peckham,  JJ.,  dis- 
senting. 

Judgment  affirmed. 
Sictkels— Vol.  LXIL        82 
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Sally  M.  Jeffebs  et  aL,  Appellants,  v.  Robert  N.  Jeffebs, 

Respondent 

A  water-course,  as  defined  in  the  law,  means  a  living  stream  with  defined 
128  jJ»|  banks  and  channel,  not  necessarily  running  all  of  the  time,  but  fed  from 

107   66o|  other  and  more  permanent  sources  than  mere  surface  water. 

149   173|  Natural  depressions  in  land  to  which  the  surface  water  from  adjoining 

lands  naturally  flows  are  not  thereby  made  water-courses  in  the  legal  and 

technical  sense  of  the  word. 

(Submitted  October  18,  1887;  decided  November  38, 1887.) 

This  action  was  brought  to  restrain  defendant  from  dis- 
charging surface  waters  collected  on  his  lands  through  an 
artificial  ditch  or  drain,  which  this  complaint  alleged  he  had 
dug  for  that  purpose  upon  plaintiffs  lands,  and  to  recover 
damages. 

The  court  found,  in  substance,  the  following  facts : 

"  The  parties  are  adjoining  proprietors,  the  plaintiffs'  farm 
lying  north  and  defendant's  south  of  the  center  of  a  certain 
highway. 

"  There  is  a  sluice  across  this  highway  on  the  lands  of  the 
parties,  through  which  there  is  an  old  natural  channel  and  water- 
course for  the  flow  of  waters  from  the  defendant's  land  at  the 
south  on  to  the  plaintiffs'  lands,  and  thence  by  a  ditch  and  natural 
way  across  the  lands  of  plaintiffs  and  over  one  or  two  other 
owners  northerly,  and  easterly  into  a  ditch  called  the  "  Sodus 
Ditch,"  which  drains  this  section  of  the  county  into  Sodus  Bay 
on  Lake  Ontario. 

"At  the  south  end  of  this  sluice  and  on  the  defendant's  land 
there  is  a  small  pond,  hole  or  depression  of  land  in  which  the 
waters  accumulate  before  running  over  and  through  said  sluice. 
From  this  pond  or  depression  there  is  a  water-course  or  channel 
ascending  gradually  through  a  hollow  or  ravine  on  the  defend- 
ant's land,  southerly,  a  distance  of  four  hundred  and  eighty 
feet  to  another  sluice  in  a  stone  fence,  running  east  and  west, 
through  which  sluice  and  into  the  channel  below  there  has 
always  been  a  flow  and  escape  of  the  surface  waters  falling  or 
collecting  upon  the  defendant's  land  south  of  said  stone  wall 
for  a  distance  of  about  twenty  rods,  at  which  distance  south  of 
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said  stone  wall,  and  running  east  and  west,  nearly  parallel  with 
stone  wall,  is  a  ridge  or  elevation  of  ground,  forming  a  divide 
or  water-shed,  south  of  which  the  surface  waters  flow  southerly 
and  into  Clyde  river,  and  north  of  which  ridge  or  elevation 
the  surface  waters  find  their  way  by  a  slight  descent  into  and 
through  the  sluice  under  said  stone  wall,  and  thence  into  the 
ravine  or  water-way  aforesaid,  and  northerly  through  the  same, 
and  thence  into  the  pond  through  the  said  sluice  in  the  high- 
way, and  on  to  and  in  and  through  an  old  water-course  over 
the  plaintiffs'  lands." 

"  The  court  further  found  that  between  the  stone  wall  and 
the  ridge  was  a  depression  in  the  soil,  usually  dry  in  dry 
weather,  but  which  in  times  of  heavy  rains  filled  with  surface 
water  from  the  adjacent  lands,  and  the  overflow  found  its 
way  into  the  sluice  by  the  stone  wall  down  the  ravine  and 
across  the  highway  on  to  plaintiff's  land ;  that  defendant  dug 
a  ditch  from  the  ravine  or  water-way  to  said  depression, 
which  drained  off  the  surface  waters  and  emptied  them  into 
i  the  open  water  channel '  whence  they  flowed  northerly  into 
the  pond,  and  after  filling  the  same  thence  northerly  through 
the  sluice  across  the  highway  into  *  an  open  ditch  and  water- 
course which  has  existed  on  plaintiff's  land  for  the  flow  of 
surface  waters  for  a  period  of  time  immemorial.'  " 

Further  facts  are  stated  in  the  opinion,  which  is  given  in 
full. 

"  The  principal  force  of  the  appellants'  argument  is  directed 
to  the  point  that  there  was  no  evidence  of  the  existence  of  a 
water-course  upon  the  defendant's  land,  into  which  his  ditches 
drained,  and  so  the  finding  of  the  trial  court  to  that  effect 
was  error.  The  argument  would  be  irresistible  if  the  finding 
meant  or  was  intended  to  mean  that  there  existed  on  defend- 
ant's land  a  water-course  as  defined  in  the  law.  That  means 
a  living  stream,  with  defined  banks  and  channel,  not  neces- 
sarily running  all  the  time,  but  fed  from  other  and  more  per- 
manent sources  than  mere  surface  water.  {BarJdey  v.  Wilcox, 
86  N.  Y.  140, 144.)  There  was  no  proof  in  the  case  of  the  exist- 
ence of  such  a  stream.  Everybody  agrees  that  all  the  water 
running  over  defendant's  premises  was  surface  water  and  the 
product  of  rains  or  melting  snow.     But  we  do  not  so  under- 
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stand  the  findings  excepted  to.  The  learned  judge  describes 
a  channel  or  water-course  formed  by  a  natural  depression  of 
the  land,  but  expressly  says  that  it  conducted  nothing  but  sur- 
face waters.  He  speaks  of  it  again  as  a  i  water  way,'  and  in 
no  respect  finds  that  this  channel  or  depression  was  a  water- 
course in  its  legal  and  technical  meaning.  The  exception, 
therefore,  was  not  well  taken. 

.  "  But  upon  the  finding  thus  understood  the  appellants  claim 
that  they  should  have  recovered,  and  that  the  judgment  for 
the  defendant  was  erroneous.  In  considering  this  question  it 
is  needed  that  we  understand  the  issues  presented  and  the 
course  of  the  trial.  The  plaintiffs'  cause  of  action  was  dis- 
tinctly and  definitely  stated  in  their  complaint.  They  alleged 
that  a  ridge  of  high  ground  runs  east  and  west  across  defend- 
ant's farm,  and  north  of  the  swamp  outlet  and  basin  to  which 
the  new  ditches  ran,  and  such  that  all  surface  waters  south  of 
the  barrier  naturally  flowed  to  the  south  or  remained  stagnant 
and  evaporated,  and  none  of  them  flowed  north  toward  plaint- 
iffs' farm,  or  could  so  flow,  except  by  the  aid  of  artificial 
changes  in  the  surface  of  the  ground;  that  this  protecting 
ridge  or  plateau  was  about  twenty  rods  south  from  plaintiffs' 
line ;  and  that  the  defendant  cut  his  ditch  through  this  ridge 
and  thus  turned  upon  them  water  which  never  before  ran  that 
way.  The  defendant  denied  that  he  had  cut  through  any  such 
ridge  or  brought  down  upon  his  neighbors  a  new  and  unaccus- 
tomed drainage,  and  the  issue  thus  framed  was  the  issue  tried 
and  to  which  the  findings  were  directed.  The  plaintiffs  made 
no  claim  in  their  pleading  that  the  defendant's  ditch  increased 
the  natural  and  usual  flow  over  their  land,  and  so  they  were 
injured,  but  claimed  damages  for  a  diversion  of  waters  upon 
them  which  naturally  ran  elsewhere.  They  obtained  a  tem- 
por^y  injunction.  The  affidavit  filed  for  that  purpose  states 
the  case  exactly  as  does  the  complaint,  and  seeks  to  shut  off  a 
foreign  and  artificial  drainage.  A  perusal  of  the  plaintiffs' 
proofs  shows  that  they  were  confined  to  the  issues  pleaded. 
That  evidence  established  that  the  surface  water  upon  some 
part  of  defendant's  land  had  always  drained  to  the  north, 
crossing  the  highway  in  a  sluice  which  had  long  been  main- 
tained, thence  following  a  ditch  across  plaintiffs'  land  and  that 
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If  their  neighbors,  until  it  reached  the  Sodns  ditch,  described 
as  the  drainage  channel  for  the  waters  in  that  region.  There 
was  no  direct  or  specific  proof  that  the  defendant's  ditch 
increased  the  normal  flow  of  surface  water  over  the  plaintiffs' 
land,  or  that  the  faint  trace  of  damage  to  their  wheat  was  due 
to  such  increase,  or  had  not  equally  occurred  in  former  years. 
The  plaintiffs'  proposed  findings  follow  the  line  of  the  issues, 
and  ask  the  court  to  determine  that  but  for  the  cutting  through 
the  ridge  or  plateau  none  of  the  swamp  or  basin  waters  would 
have  found  their  way  to  plaintiffs'  lands ;  that  the  defendant 
diverted  them  into  plaintiffs'  ditch  and  these  waters  occasioned 
the  injury.  The  trial  judge  decided  these  issues  in  favor  of 
defendant  and  with  abundant  evidence  to  sustain  his  conclusion. 
He  found  that  the  surface  waters  complained  of  had  long 
flowed  to  the  north  following  a  Natural  .depression  of  the 
ground,  and  more  or  less  found  their  way  through  the  highway 
sluice  into  plaintiffs'  ditch ;  that  some  water  from  defendant's 
land  had  always  flowed  that  way ;  and  refused  to  find  that  any 
ridge  had  been  cut  through,  or  any  new  drainage  area  had 
been  added  to  the  natural  flow.  The  court  did  find  that 
defendant's  drain  had  increased  the  natural  flow,  but  described 
it  as  a  slight  increase,  and  found  that  it  had  done  the  plaintiffs' 
no  substantial  or  material  damage.  These  findings  are  con- 
clusive. There  was  no  cause  of  action  alleged  for  an  increase 
of  the  natural  flow,  and  if  it  existed,  the  sufficient  answer  is 
that  it  did  no  damage.  There  may  be  still  another  answer 
founded  on  the  circumstances  of  the  case,  but  it  is  unnecessary 
to  go  further. 

"  We  find  no  error  in  the  judgment,  and  it  should  be 
affirmed,  with  costs." 

De  Z.  Stow  for  appellants. 

C.  H.  Boys  for  respondent. 

Finoh,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Martha  Albert,  Respondent,  v.  The  President,  Managers 
and  Company  of  The  Delaware  and  Hudson  Canal 
Company,  Appellant. 

(Argued  October  14,  1887;  decided  November  29,  1887.) 

Hamilton  Harris  for  appellant. 

Clarence  L.  Barber  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur  except  Peokham,  J.,  not  sitting. 

Judgment  affirmed. 


John  Giese,  Respondent,  v.  Benjamin  J.  Hall,  Appellant. 

(Argued  October  14,  1887;  decided  November  29,  1887.) 

William  W.  Goodrich  for  appellant. 

Stephen  JB.  Jacobs  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Discount  and  Deposit  Bank  op  Clarion,  Respondent,  v. 
Samuel  F.  Oosterhoudt  et  al.,  Executors,  etc.,  Appellants. 

(Argued  October  14,  1887;  decided  November  29,  1887.) 

J.  H.  Waring  for  appellants. 

C.  S.  Cory  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Isabella   Smith,  Appellant,  v.  The  City    of  Brooklyn, 
Respondent. 
(Argued  October  14,  1887;  decided  November  28, 1887.) 
Patrick  Keady  for  appellant. 
AVmet  F.  Jenks  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William  H.  Ensign  et  al.,  Appellants,  v.  John  L.  MoKinney 
et  al.,  Respondents. 

This  case  presented  similar  questions  and  was  argued  and 
decided  with  Ensign  v.  Bourse  (ante  p.  329.) 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Lawson  A.  Long,  Administrator,  etc. 

(Argued  October  18,  1887;  decided  November  38, 1887.) 

Frank  H.  Perkins  for  appellant. 

George  Gorham  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur  except  Earl  and  Danfobth,  J  J.,  dissenting. 

Judgment  affirmed. 


Mabvtn  S.  Robinson,  Respondent,  v.  Andrew  H.  Frank, 

Appellant 

(Submitted  October  18,  1887;  decided  November  38, 1887.) 

Defendant  contracted  to  sell  and  deliver  to  one  Frank, 
plaintiffs  assignor,  1,500  drag  sawing  machines.  The  con- 
tract contained  a  provision  that  in  case  defendant  should  fail 
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to  manufacture  and  deliver  the  machines  as  provided  for  and 
should  remain  in  default  for  thirty  days  after  written  notice, 
then  that  Frank,  without  further  notice,  might  sue  and  recover 
of  plaintiff  four  dollars  for  every  machine  not  delivered. 
Defendant  delivered  100  machines  under  the  contract,  and 
then,  as  the  trial  court  found,  absolutely  refused  to  manufac- 
ture and  deliver  any  more. 

This  action  was  brought  to  recover  pay  for  each  machine 
not  delivered.  The  defense  was  that  the  thirty  days  notice 
was  not  given  as  prescribed  in  the  contract. 

The  following  is  the  mem.  of  opinion : 

"  Very  likely  the  defendant  is  right  in  his  construction  of 
the  terms  of  the  contract,  and  that  the  notices  were  required 
in  conformity  with  his  views  of  its  requirements. 

"  We  think,  however,  there  was  sufficient  evidence  upon 
which  to  base  the  finding  of  the  trial  judge,  that  the  defend- 
ant ceased  and  refused  to  manufacture  the  machines  under 
the  contract,  and  so  Notified  the  plaintiff  or  his  agent.  The 
refusal  was. absolute  and  total,  and  it  is  not  pretended  that 
defendant  ever  withdrew  it.  It  was  ample  excuse  and  justifi- 
cation to  the  plaintiff  for  his  omission  to  make  any  further 
demand  or  to  serve  any  other  notices  than  the  last  one,  which 
it  is  admitted  or  proved  that  he  did  serve.  (Shaw  v.  Republic 
Life  Insurance  Co.,  69  N.  Y.  286.) 

"There  are  no  merits  in  the  appeal,  and  the  judgment 
should  be  affirmed,  with  costs." 

Rogers,  Locke  &  MUburn  for  appellant. 

Spencer  Clinton  for  respondent. 

Per  Curiam  mem.  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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James   F.   Brooks,   Respondent  v.  The  New  York,  Lake 
Erie  and  Western  Railroad  Company,  Appellant. 

(Argued  October  18,  1887;  decided  November  29,  1887.) 

&  C.  Spraffue,  for  appellant. 

Amasa  J.  Parker,  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


George   Streat,  Appellant,  v.  Victor  Henry  Rothschild 
et  al.,  Respondents. 

(Argued  October  20,  1887;  decided  November  29,1887.) 

William  King  Hail  for  appellant. 

S.  P.  Nash  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


John  Olsson,  Respondent,  v.  Thomas  Walsh  et  al.,  Appellants. 

(Argued  October  21,  1887;  decided  November  29.  1887.) 

e/.  C.  Shaw  for  appellants. 

J.  Edward  Swanstrom  for  respondent. 

Agree  to  affirm  order  and  for  judgment  absolute  against 
appellants  on  stipulation ;  no  opinion. 
All  concur. 

Order  affirmed  and  judgment  accordingly. 
Sickels— Vol.  LXII.        83 
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American   Exchange   in   Europe  (Limited),  Appellant,  v. 
William  IJ.  Robertson,  Respondent 

(Argued  October  21,  1887;  decided  November  29,  1887.) 

Alfred  Jaretzki  for  appellant. 

S.  P.  Nash  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Stephen  Sweet,  as  Survivor,  etc.,  Respondent,  v.  Alexander 
Taylor,  Appellant. 

(Submitted  October  21,  1887;  decided  November  29,  1887.) 

//.  //.  Morse  for  appellant. 

George  II.  Decker  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Julius  Catlin,  Jr.,  et.  al.,  Appellants,  v.  George  Frederick 
Vietor  et  al.,  Respondents. 

(Argued  October  21,  1887;  decided  November  29  1887.) 

Aaron  Pennington  Whitehead  for  appellants. 

Charles  M.  Da  Costa  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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John  Consalus,  Respondent,  v.  Isaac  MoConihk  et  al, 
Impleaded,  etc.,  Appellants. 

(Argued  October  24,  1887;  decided  November  29,  1887.) 

Charles  &  Patterson  and  Grin  Gambell  for  appellants. 

E.  F.  Bullard  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Joseph  H.  Berry  et  al.,  Respondents,  v.  Andrew  Brown, 

Appellant. 

It  teems  an  agreement  by  a  third  person  with  an  out-going  member  of  a 
firm  to  relieve  him  from  and  indemnify  him  against  the  firm  debts,  where 
no  consideration  passed  to  the  promissor,  cannot  be  enforced  against  him 
by  a  creditor  of  the  firm. 

It  seem*,  also,  such  an  oral  agreement  is  void  under  the  statute  of  frauds. 

(Argued  October  25.  1887:  decided  November  29,  1887.) 

The  following  is  the  mem.  of  opinion  in  this  action : 
"  This  action  was  brought  by  the  plaintiffs,  who  held  claims 
against  the  firm  of  Zeiss  &  Company,  which  firm  was  com- 
posed of  Zeiss  and  Maria  A.  Brown,  the  wife  of  the  defendant, 
to  recover  upon  such  claims  against  the  defendant  on  the  ground 
that  he  had  assumed  the  payment  of  them.  It  was  alleged  in 
the  complaint  that  on  or  about  the  8th  day  of  January,  1881, 
Zeiss  sold  all  his  interest  in  the  firm  property  to  the  defendant 
and  that  as  part  of  the  consideration  of  the  sale,  the  defendant, 
agreed  to  pay  all  the  firm  debts,  including  the  claims  of  the 
plaintiffs.  The  defendant  put  in  issue  all  the  material  allega- 
tions of  the  complaint. 

"  Upon  the  trial  it  appeared  that  Zeiss  and  Mrs.  Brown 
entered  into  co-partnership  for  the  purpose  of  manufacturing 
and  selling  varnish  at  Windsor,  in  Canada,  for  the  term  of 
three  years  commencing  July  1, 1878,  and  ending  July  1, 1881 ; 
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that  Mrs.  Brown  contributed  her  own  capital  to  the  firm; 
that  the  defendant  had  no  interest  therein,  but  that  he  held  a 
power  of  attorney  under  seal  to  act  for  his  wife.  The  firm 
business  was  conducted  until  January,  1881,  when  the  defend- 
ant opened  negotiations  with  Zeiss  for  the  sale  by  him  of  his 
interest  in  the  firm  and  his  retirement  therefrom.  The  negotia- 
tions terminated  in  the  execution  of  a  written  agreement  dated 
January  11,  1881,  by  which  Zeiss  sold  out  all  his  interest  in 
the  firm  business  and  assets  to  Mrs.  Brown,  she  agreeing  as  the 
consideration  of  the  sale  to  her  to  pay  him  the  sum  of  $300, 
to  allow  him  to  retain  $700  which  he  had  wrongfully  taken  of 
the  funds  of  the  firm,  and  to  assume  and  pay  all  the  debts  of 
the  firm.  The  agreement  was  under  seal  between  Mrs.  Brown 
of  the  first  part,  and  Zeiss  of  the  second  part,  and  it  was  first 
signed  by  '  Maria  A.  Brown  for  Andrew  Brown  attoney  in 
fact,'  and  then  by  *  W.  Zeiss,'  and  it  was  acknowledged  by  the 
defendant  as  attorney  for  his  wife  and  by  Zeiss  before  a  notary 
public.  It  is  not  alleged  that  there  was  any  fraud  in  the 
draft  or  execution  of  this  agreement.  It  was  read,  over  to 
Zeiss  and  he  testified  that  he  understood  it.  He  made  objec- 
tions to  some  of  the  language  used  in  it  and  looked  it  over 
himself.  The  defendant  and  the  attorney  who  drew  the 
agreement  testified  that  it  expressed  truly  the  whole  agreement 
between  the  parties.  Yet  Zeiss  was  permitted  to  testify 
that  he  did  not  understand  it  as  written,  and  that  he 
understood  he  was  making  the  sale  to  Kruger  &  Company, 
although  that  name  did  not  appear  in  the  writing  and  was  not 
metioned  at  the  time  the  writing  was  signed.  But  he  did 
not  testify  that  he  made  the  sale  to  the  defendant  or  that  he 
understood  that  he  made  it  to  him.  He  testified,  however, 
that  Kruger  &  Company,  to  whom  he  supposed  he  was  making 
the  sale,  were  to  assume  and  pay  the  firm  debts.  It  is  clear 
from  his  evidence  that  he  understood  and  that  it  was  agreed 
that  the  purchaser,  whoever  he  was,  was  to  assume  and  pay 
the  firm  debts.  But  he  also  testified  that  the  defendant  said 
during  the  negotiations  and  before  the  execution  of  the  written 
agreement,  that  he,  Zeiss,  *  should  be  relieved  from  all  indebt- 
edness of  the  firm ; '  that  he,  the  defendant,  '  would  see  that 
the  creditors  are  paid ; '  that  it  was  the  agreement  that  he 
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4  was  to  pay  the  debts.'  It  is  left  uncertain  which  of  these 
phrases,  if  any  of  them,  was  used  by  the  defendant.  It  is 
not  a  fair  inference  from  the  situation  or  from  anything  said 
or  done  during  the  negotiations  that  the  defendant,  who  had 
no  personal  interest  in  the  firm,  who  was  not  under  any  lia- 
bility for  the  firm  debts,  and  was  not  the  purchaser  of  the 
interest  of  Zeiss  in  the  firm  assets,  meant  or  was  understood 
by  Zeiss  to  bind  himself  personally  for  the  payment  of  all  the 
firm  debts. .  He  was  present  at  the  negotiation  as  the  attorney 
of  his  wife,  and  was  acting  for  her,  and  the  fair  construction 
of  all  the  language  imputed  to  him  is  that  he  was  speaking 
and  acting  for  her  when  he  gav&  the  assurance  that  all  the 
debts  should  be  paid,  and  that  assurance  was  carried  out  and 
embodied  in  the  written  agreement.  By  this  construction 
the  language  imputed  to  the  defendant  is  brought  into  har- 
mony with  the  written  agreement,  and  with  the  undisputed 
facts  surrounding  and  attending  upon  its  execution.  The 
burden  was  upon  the  plaintiffs  to  show  that  the  defendant 
agreed  for  himself  to  be  personally  bound  to  pay  the  firm 
debts,  and  a  careful  scrutiny  of  the  record  satisfies  us  that 
there  is  scarcely  a  scintilla  of  evidence  to  prove  such  an 
agreement,  and  the  jury  should  not  have  been  permitted  to 
find  it. 

"  But  suppose  the  plaintiffs  are  right  in  their  contention 
that  the  defendant  used  the  language  imputed  to  him  by  Zeiss 
and  above  quoted,  meaning  thereby  to  bind  himself  person- 
ally, then  we  think  it  cannot  be  said  that  his  agreement  was 
made  for  the  benefit  of  the  plaintiffs.  It  was  an  agreement 
for  the  benefit  of  Zeiss  to  rqlieve  him  from  and  indemnify 
him  against  the  debts  of  the  firm,  with  no  intention  to  secure 
any  benefit  to  the  firm  creditors;  and  as  the  sale  was  not 
made  to  the  defendant  and  no  consideration  whatever  passed 
to  him,  these  plaintiffs,  strangers  to  the  agreement,  cannot 
enforce  ft  against  him.  (Merrill  v.  Green,  55  N.  Y.  270 ; 
Sim&oto  v.  Brown*  68  id.  355.) 

"  But  the  plaintiffs  have  to  encounter  a  still  further  diffi* 
culty.  The  agreement  imputed  to  the  defendant  is  invalid 
under  the  statute  of  frauds,  because  not  in  writing.  As 
before  stated  the  sale  was  not  to  the  defendant.     He  took  no 
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interest  in  the  property  conveyed,  and  received  no  benefit 
from  it,  as  all  the  firm  property  was  subsequently  sold  and  its 
proceeds  applied  upon  firm  debts.  He  was  not  antecedently 
liable  for  the  payment  of  the  firm  debts  and  had  no  personal 
interest  in  their  payment.  The  liability  of  Zeiss  for  the  debts 
was  not  extinguished,  but  remained  in  full  force  unaffected  as 
between  him  and  the  firm  creditors.  The  defendant's  promise, 
therefore,  assuming  that  it  was  made,  was  to  answer  for  the 
debts  of  Zeiss,  or  for  the  default  of  Kruger  &  Company  or  for 
the  default  of  Mrs.  Brown,  and  in  either  event  it  was  invalid 
under  the  statute  of  frauds.  It  matters  not  that  there  was  a 
consideration  of  harm  to  ZeiSs  from  his  transfer  of  the  prop- 
erty ;  there  was  no  consideration  of  benefit  to  the  defendant 
For  the  conclusion  we  thus  reach  the  cases  of  Mattory  v.  Gil* 
lett  (21  N.  Y.  412),  and  Belknap  v.  Bender  (75  id.  446),  are 
ample  authorities. 

"  The  plaintiffs  should  therefore  have  been  nonsuited,  and 
hence  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event." 

Joseph  R.  Choate  and  James  F.  Gluck  for  appellant 

Spencer  Clinton  for  respondents. 

Earl,  J.,  reads  for  reversal  and  new  trial* 
All  concur. 
Judgment  reversed. 


Louis  J.  Simonin,  Respondent,  v.  The  New  York,  Lake 
Erie  and  Western  Railroad  Company,  Appellant. 

(Submitted  October  26,  1887;  decided  November  20, 1887.) 

B.  F.  Tracy  for  appellant. 

Charles  J.  Patterson  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Merchants'  Loan  and  Trust  Company,  Appellant,  v.  Henry 
Clair,  Respondent. 

(Argued  October  25,  1887;  decided  November  29,1887.) 

This  action  was  brought  by  plaintiff,  a  corporation  organized 
under  the  laws  of  New  Jersey,  upon  a  promissory  note  made 
by  defendant.  ' 

The  following  is  the  mem.  of  opinion : 

"  The  plaintiff,  on  the  trial  of  this  action,  after  making  a 
"prima  facie  case  for  a  recovery  instead  of  resting,  seems  to 
have  unmade  it.  The  suit  was  on  a  promissory  note  which 
was  fully  proved,  together  with  the  due  incorporation  of  the 
plaintiff.  Without  pausing  at  this  point  and  leaving  the 
burden  of  the  defense  tfpon  the  defendant,  the  plaintiff  pro- 
ceeded to  throw  doubt  upon  his  own  case.  He  put  in  evidence 
an  order  of  the  Court  of  Chancery  of  New  Jersey,  in  which 
state  the  plaintiff  had  been  incorporated,  appointing  a 
receiver  of  the  corporate  property,  founded  upon  a  petition 
alleging  the  insolvency  of  the  company,  and  that  it  had 
suspended  business  for  want  of  funds.  This  order  directed 
the  receiver  to  collect  and  turn  into  money  the  assets  of  the 
corporation  and  pay  the  proceeds,  not  to  it,  but  to  the  credi- 
tors of  the  company.  This  might  have  been  an  interlocutory 
order  under  the  law  of  New  Jersey,  but  for  the  apparent  pur- 
pose of  showing  the  foreign  law  which  authorized  the  order, 
the  plaintiff  read  in  evidence  a  statute  of  New  Jersey  pro- 
viding for  the  appointment  of  a  receiver  "  when  any  corpora- 
tion shall  be  dissolved."  The  only  admissible  inference  from 
this  proof  was  that  the  receiver  had  been  appointed  under  the 
New  Jersey  law  after  or  upon  the  dissolution  of  the  corpora- 
tion, and  that  the  plaintiff  had  no  longer  a  corporate  existence. 
At  this  point  the  plaintiff  rested  and  the  defendant  moved  to 
dismiss  the  complaint.  The  plaintiff,  with  its  attention  drawn 
to  the  difficulty,  instead  of  proving  some  other  law  under 
which  the  receiver  had  been  appointed  and  consistent  with  the 
life  of  the  corporation,  stood  upon  the  case  as  made  and  his 
complaint  was  dismissed.  That  seems  to  us  to  have  been  a 
correct  decision. 
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"  The  whole  argument  for  the  plaintiff  proceeds  upon  the 
assumption  that  the  corporation  had  not  been  dissolved.  That 
may  have  been  the  truth,  but  upon  the  evidence  which  the 
plaintiff  himself  gave,  the  inference  is  the  other  way. 

'*  The  judgment  should  be  affirmed  with  costs." 

John  A.  Mopes  for  appellant. 

Ddo8  Me Curdy  for  respondent. 

Per  curiam  mem.  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Henry  C.  Dart,   Respondent,  v.  William  E.  Laimbeer, 

Appellant. 

(Argued  October  25,  1887;  decided  November  29,  1887.) 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  the  breach  of  a  copartnership 
agreement.  The  alleged  agreement  was  for  a  copartnership 
for  one  year  in  the  flour  business,  defendant  to  furnish  the 
capital  and  plaintiff  to  manage  the  business.  It  appeared  that 
the  business  was  carried  on  under  the  agreement  for  about 
four  months,  when  defendant  refused  to  go  any  further  with 
it,  instructed  the  salesmen  to  sell  no  more  goods,  stopped 
deliveries  and  sold  the  machinery. 

The  following  is  the  opinion : 

"  The  defendant  objects  to  the  recovery  in  this  action  on 
two  grounds :  First.  That  there  was  not  evidence  sufficient  to 
go  to  the  jury  to  show  that  there  would  have  been  any  profits 
from  the  business  of  the  firm  from  March  to  the  end  of  the 
year  in  case  the  partnership  had  not  been  dissolved.  Second. 
That  there  was  error  in  the  reception  of  a  copy  of  a  letter 
written  by  defendant  to  one  Perot. 

"  In  regard  to  the  first  we  think  there  was  evidence  sufficient 
to  go  to  the  jury  upon  the  question  of  f  uture  profits.  The 
plaintiff  himself  while  on  the  stand  swore  that  the  business 
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of  the  firm  went  on  from  November  up  the  time  x>f  the  disso- 
lution in  March  very  prosperously  —  increasing;  that  there 
were  no  signs  of  diminution ;  that  the  trade  was  in  town  and 
out  of  town  and  that  they  had  their  salesmen  out ;  that  the 
firm  sold  two  classes  of  flour,  called  the  barrel  flour  and  the 
package  flour,  the  former  in  the  summer  and  the  latter  in 
the  winter ;  that  for  barrel  flour  the  summer  was  the  best 
season  and  the  package  flour  sold  best  in  the  winter.  He 
proved  by  another  witness,  who  was  a  salesman  and  who  went 
into  the  employ  of  the  firm  in  February,  1880,  that  he  sold 
the  flour  of  the  firm  in  Jersey  City  where  he  had  a  good 
trade ;  that  he  started  with  one  hundred  and  sixty  stores,  sold 
considerable  and  had  a  great  deal  more  sold  when  in  March 
the  defendant  told  him  to  stop  and  said  that  he  would  not  send 
out  any  more  goods  and  that  no  more  orders  would  be  filled. 
The  witness  also  stated  that  he  had  a  considerable  trade  in 
barrel  flour,  and  as  the  city  trade  fell  off  the  country  trade 
increased  —  just  doubled,  and  that  his  trade  was  increasing, 
with  a  prospect  that  it  would  continue  to  increase  during  the 
year,  and  at  that  time  the  defendant  stopped  the  business. 
The  plaintiff  also  proved  by  another  witness,  who  was  in  the 
employ  of  the  firm,  that  the  best  part  of  the  year  for  the  busi- 
ness commences  about  September  and  lasts  until  about  January, 
and  then  there  is  a  slack  for  a  while  and  then  picks  up  again 
about  the  first  of  February  and  continues  to  be  better  until 
the  summer.  lie  further  testified  that  there  was  no  reason 
that  he  knew  of  why  this  business,  if  it  had  gone  on,  would 
not  have  been  a  good  business  from  April  to  November,  or 
why  it  would  not  have  been  a  success  from  the  time  it  stopped 
in  March  until  the  following  November,  and  so  far  as  he  6aw 
the  plaintiff  conducted  the  business  properly. 

"  The  plaintiff  also  produced  and  read  in  eviaence  what  he 
claimed  was  a  copy  of  a  letter  written  by  the  defendant  to  a 
man  named  E.  L.  Perot,  dated  the  19th  of  April,  1880,  in 
which  letter  he  stated  that  the  books  of  the  firm  showed  a 
profit  of  four  hundred  and  odd  dollars  per  month ;  that  he 
was  settling  up  the  accounts  and  hoped  it  would  prove  what 
the  books  showed.  The  plaintiff  also  proved  that  on  the  first 
of  January,  after  the  concern  had  been  in  operation  two 
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months,  a  statement  of  the  affairs  of  the  firm  was  made  by 
the  bookkeeper,  and  such  statement  was  present  at  the  time 
that  the  partners  had  a  conversation  in  regard  to  the  state  of 
the  business.  This  statement  was  then  looked  at  and  it  was 
proved  and  not  contradicted  that  it  showed  a  profit  for  the 
two  months  of  some  $1,600,  and  that  the  defendant  stated, 
"  that  is  doing  very  well  indeed,  that  is  satisfactory.,,  Some 
conversation  was  had  between  the  partners  at  that  time  in 
regard  to  what  disposition  should  be  made  of  the  profits.  It 
was  understood  that  this  $1,600  of  profit  was  based  upon  the 
condition  of  the  firm,  as  shown  by  the  books,  in  which  the 
accounts  due  the  firm  and  amounting  to  six  or  eight  thousand 
dollars  were  regarded  as  assets  to  the  full  amount,  and  if  those 
accounts  were  not  all  collected  the  amount  of  the  profits  would 
be  reduced  accordingly. 

"  This  substantially  was  the  character  of  the  evidence  given 
by  the  plaintiff  for  the  purpose  of  furnishing  a  basis  for  the 
jury  to  come  to  a  conclusion  as  to  the  amount  of  damages 
which  he  sustained  by  reason  of  a  dissolution  of  the  partner- 
ship before  the  time  agreed  upon. 

"  A  motion  for  a  nonsuit  on  the  ground,  among  others,  that 
no  sufficient  evidence  had  been  given  upon  which  to  base  any 
claim  to  recover  for  prospective  or  future  profits,  was  denied 
by  the  court. 

"  The  defendant,  in  order  to  meet  this  evidence,  proved  by 
an  expert  who  had  made  an  examination  of  the  books  (there 
being  no  substantial  dispute  but  what  the  books  had  been 
properly  and  accurately  kept),  that  when  the  statement  was 
made  of  the  condition  of  the  concern  on  the  1st  of  January, 
1880,  after  it  had  been  in  existence  for  two  months,  and  which 
statement  showed  an  apparent  profit  of  $1,600 ;  that  it 
appeared  (as  already  stated)  that  such  profit  was  based  upon 
the  assumption  that  the  accounts  which  appeared  as  outstand- 
ing were  all  good  and  collectible.  Another  statement  was 
made,  as  from  the  books,  up  to  the  2d  of  March,  1880,  in 
which  it  appeared  that  the  profits  for  the  two  months  from 
January  to  March,  based  upon  the  same  assumption  of  the 
collectibility  of  the  accounts,  amounted  to  only  ninety-seven 
dollars.     The  expert  further  testified  from  an  examination  of 
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the  books  that  the  entries  therein,  as  they  stood  on  the  day  he 
examined  them  and  long  after  the  dissolution  of  the  company, 
disclosed  a  deficiency  of  $2,665  as  a  result  of  the  business  of 
the  firm  during  the  time  of  its  existence.  This  was  based 
upon  all  the  entries  in  the  books  containing  a  statement  of  all 
the  business  of  every  name  and  nature  and  all  the  receipts 
and  disbursements.  It  would  thus  appear  that  after  the  dis- 
solution of  the  firm,  when  the  property  of  the  firm  was  sold 
and  the  accounts  were  in  course  of  collection,  the  result  at 
the  time  when  the  balance  was  struck  was  as  defendant  stated 
above,  viz.,  a  loss  instead  of  a  profit  upon  the  business  done. 

"  The  explanation  as  to  how  there  could  have  been  a  profit 
of  $1,600  on  the  first  of  January,  and  of  $97  on  the  first 
of  March  for  the  two  months  immediately  preceding,  and  yet 
when  the  firm  was  dissolved  and  proceedings  taken  to  wind 
it  up  that  a  loss  should  be  the  result,  is  made  to  appear  by  the 
evidence  on  the  part  of  the  plaintiff.  The  proof  on  the  part 
of  the  defendant  simply  showed  that  the  accounts  had  not  all 
been  collected  at  the  time  when  the  expert  witness  examined 
the  books.  But  there  was  no  evidence  that  the  accounts 
themselves  were  not  against  solvent  debtors  who  would  have 
paid  if  the  business  had  continued.  The  plaintiff  showed 
that  by  suddenly  dissolving  the  firm  and  breaking  up  the 
business  in  March,  after  its  existence  of  but  four  months, 
losses  occurred  to  the  firm  on  that  account  It  would  seem 
that  the  business  of  the  firm  was  made  up  of  small  accounts 
against  a  large  number  of  customers,  and  that  a  sudden  disso- 
lution and  going  out  of  business  had  the  effect  upon  their 
various  customers  of  making  them  negligent  in  paying  the. 
firm  debts,  and  the  amounts  in  each  case  were  too  small  to 
make  it  worth  while  to  attempt  to  collect  them  by  legal  pro- 
ceedings. Hence  one 'source  of  loss  on  winding  up  the  con- 
cern. 

"  It  would  seem  also  that  there  had  been  a  loss  upon  the 
sale  of  the  personal  property  of  the  firm,  including  the 
machinery,  and  quite  large  expenses  had  been  incurred  in 
fitting  up  the  store  which  had  gone  into  the  machinery 
account,  and  in  closing  the  firm  business  at  the  end  of  four 
months,  the  profits  realized  had  not  been  sufficient  to  counter- 
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balance  the  loss  upon  the  sale  of  the  property  of  the  firm  and 
to  make  up  the  amount  expended  by  way  of  repairs,  etc.,  to 
the  store.  So  that  as  a  final  result  the  firm  sustained  a  loss 
instead  of  securing  a  profit  from  its  four  months  business. 
This  does  not  necessarily  affect  the  correctness  of  the  assump- 
tion of  profit  made  in  the  statements  of  January  and  March, 
1880.  The  loss  on  the  sale  of  the  firm's  property  and  the 
amount  expended  for  repairs,  should  have  been  offset  against 
a  year's  profits  instead  of  four  months,  and  therefore  but  one- 
third  of  those  amounts  ought  in  any  event  tp  be  charged 
against  those  assumed  profits.  Then  again  there  is  not  any 
evidence  that  the  accounts  could  not  have  been  readily  col- 
lected in  case  the  business  had  gone  on.  And  lastly,  upon  the 
evidence  on  the  part  of  the  plaintiff  there  was  the  fair  pros- 
pect of  the  increase  of  business  and  a  consequent  increase  of 
profits  during  the  next  eight  months.  All  this  evidence,  we 
think,  was  quite  sufficient  to  explain  why  upon  the  assumption 
of  the  accounts  being  good  there  should  have  been  a  profit  in 
January  and  again  in  March  appearing  by  the  books,  and'  yet 
upon  an  undue  and  premature  winding  up  of  the  business  of 
the  firm  there  should  subsequently  appear  to  have  been  a  loss 
instead  of  a  profit  upon  the  whole  business. 

"  This  evidence  in  relation  to  the  firm  having  realizes  any 
profits  from  their  business  during  the  four  months  is  only 
material  as  bearing  upon  the  possibilities  or  probabilities  of 
the  same  fortune  attending  it  during  the  eight  succeeding 
months.  It  is  not  as  a  measure  of  damages  that  the  evidence 
is  given,  but  only  as  a  fact  from  which  inferences  might  be 
drawn  by  the  jury  as  to  what  was  reasonable  and  probable » 
about  the  amount  of  profits  to  be  realized  from  the  business 
during  the  eight  succeeding  months  had  the  firm  continued 
business.  If,  as  matter  of  fact,  there  had  been  a  loss  during 
those  four  months,  if  there  were  evidence  satisfactorily  explain- 
ing such  loss  and  also  showing  an  inherent  probability  or 
almost  certainty  of  a  change  in  the  future,  and  that  the 
succeeding  months  would  have  resulted  in  a  business  profit, 
the  plaintiff  would  still  have  been  entitled  to  a  verdict. 

"  Upon  the  whole  we  think  there  was  evidence  sufficient  to 
go  to  the  jury  upon  the  question  of  probability  of  profits 
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during  the  eight  months  unexpired  at  the  time  of  the  dissolution 
of  the  firm,  and  that  the  verdict  of  the  jury  should  not  be 
disturbed  on  that  ground.  The  verdict  shows  that  the  parties 
entered  into  an  agreement  to  continue  as  partners  for  one  year, 
and  that  the  firm  was  broken  up  and  dissolved  after  four 
months  by  the  act  and  fault  of  the  defendant.  Under  such 
circumstances  courts  ought  not  to  be  too  precise  and  exacting 
in  regard  to  the  evidence  upon  which  to  base  a  claim  for 
damages  resulting  from  loss  of  future  profits.  As  was  said 
in  Bagley  v.  Smith  (10  N.  Y.  499),  "  it  is  the  misconduct 
of  the  defendant  which  has  rendered  the  inquiry  necessary," 
and  it  may  be  added  has  also  made  it  quite  difficult.  Within 
the  rule  as  to  prospective  projects  laid  down  in  Wakeman  v. 
Wheeler,  etc.  Co.  (101  N.  Y.  205),  we  think  the  plaintiff  by  his 
proof  brought  this  case.  Upon  the  second  ground,  viz.,  the 
admission  of  the  Perot  letter,  we  think  there  is  no  cause  for  a 
reversal  of  this  judgment. 

"  Whether  there  was  error  or  not  in  the  admission  of  a  copy 
of  the  letter,  as  claimed  by  the  defendant's  counsel,  for  the 
reason  that  a  sufficient  ground  was  not  laid  for  the  admission 
of  secondary  evidence  of  its  contents,  we  think  it  perfectly 
plain  that  no  harm  could  have  resulted  from  its  admission. 
We  do  not  decide  that  it  was  error  to  admit  it,  but  assuming 
error  we  say  no  harm  could  have  been  caused  by  it.  The  letter 
simply  stated  that  the  books  showed  a  profit  of  four  hundred 
and  odd  dollars  per  month.  The  books  were  subsequently 
put  in  evidence  by  the  defendant  and  evidence  was  given  on 
his  part  proving  that  the  books  did  show  a  profit  of  that 
average  amount  per  month,  upon  the  assumption  already  stated 
of  the  collectibility  of  the  accounts,  and  of  course  without 
considering  the  possible  loss  arising  from  a  sale  of  the  firm's 
property  on  a  premature  winding  up  of  the  concern.  It  is 
evident  that  the  defendant  in  writing  the  letter  understood 
exactly  that  the  profit  was  based  wholly  upon  this  assumption 
of  collectibility,  which  fact  explains  the  expression  used  in  the 
letter,  '  I  am  settling  up  the  accounts  and  hope  it  will  prove 
what  the  books  show.'  Any  one  reading  it  would  see  that 
the  profits  appearing  from  the  books  were  based  upon  the 
assumption  that  the  accounts  should  prove  collectible. 
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"  There  is  nothing  else  material  in  the  letter.  The  expression 
used  therein  that  'one  thing  is  sure  the  capital  is  always 
intact '  is  obviously  but  the  expression  of  an  opinion,  and  is 
followed  up  by  the  further  statement  that  'a  personal 
investigation  of  the  whole  matter  would  I  think  be  more 
satisfactory  to  you.' 

"  Neither  of  the  grounds  argued  by  the  defendant's  counsel 
is  sufficient  upon  which  to  reverse  the  judgment,  and  it 
should  therefore  be  affirmed  with  costs." 

Edward  S.  RapaUo  for  appellant. 

George  W.  Winyate  for  respondent. 

Feckham,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Annie  Graff,  Respondent,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Appellant. 

(Argued  October  25,  1887;  decided  November  29,  1887.) 

Edward  Harris  for  appellant. 

William  Henry  Dams  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


John  N.  Graville,  Respondent,  v.  The  New  York  Central 
and  Hudson  River  Railroad  Company,  Appellant. 

(Argued  October  28,  1887;  decided  November  29,  1887.) 

C.  D.  Prescott  for  appellant. 

Louis  Marshall  for  respondent. 
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Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


John    F.    Hirsch,  Respondent,  v.  The  City   of  Buffalo, 

Appellant. 

(Argued  October  24,  1887;  decided  December  6,  1887.) 

E.  C.  Hawks  for  appellant. 

Adelbert  Moot  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur.  . 
Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Charles  F.  Meyers,  Appellant. 

(Argued  October  26,  1887;  decided  December  6,  1887.) 

A.  S.  Dyett  for  appellant. 

McKemie  Se?nple  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur 
Judgment  affirmed. 


Julia  C.  Chapin,  Respondent,  v.  Hopkins  N.  Meloon  et  al., 

Appellants. 

(Argued  October  26,  1887,  decided  December  6,  1887.) 

Louis  Hasbrouck  for  appellants. 

Daniel  Magone  for  respondent. 
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Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Josephine  Deoatur,  as  Executrix,  etc.,  Appellant,  v.  John 
E.  Goodrich,  Respondent. 

(Argued  November  29,  1887;  decided  December  6,  1887.) 

A.  T.  Clearwater  for  appellant. 

Wm.  Lounshery  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


George  W.  Wingate,  Respondent,  v.  Lipsey  Gas  Burner 
Company,  Respondent,  E.  P.  Gleason  Manufacturing 
Company,  Appellant. 

(Argued  November  39,  1887;  decided  December  6,  1887.) 

Daniel  S.  Reinsert  for  appellant. 

Augustus  A.  Levey  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


In  the  Matter  of  Jane  A.  Porter,  a  Lunatic. 
(Argued  November  29,  1887;  decided  December  6,  1887.) 
D.  D.  McKoon  for  appellant. 
George  Gorham  for  respondent. 
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Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


John  Brady,  Respondent,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Appellant. 

Bernard  Brady,  Respondent,  v.  Same,  Appellant 

(Argued  November  29,  1887;  decided  December  6,  1887.) 

Roscoe  ConJding  for  appellant. 

Z.  ZaJUn  Kellogg  for  respondents. 

Agree  to  dismiss ;  no  opinion. 
All  concur. 
Appeals  dismissed. 


Ionatz  Thalheimer,  v.  Ferdinand  Hays  et  al. 

Salie  Frankel,  v.  Ferdinand  Hays  et  al. 

Yette  Thalheimer,  v.  Ferdinand  Hays  et  aL 

Susselia  Hays,  v.  Ferdinand  Hays  et  al,  Robert  B. 
Wickes,  Receiver,  etc.,  Appellant. 

(Argued  November  29,  1887;  decided  December  6,  1887.) 

William  iT.  Cogswell  for  appellant. 

Oarlock  A  Beach  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Orders  affirmed. 
Siokels— Vol.  LXII.        85 
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Ignatz  Oestermeioheb,  Appellant,  v.  Thomas  A.  Raisbeck, 

Respondent. 

(Argued  November  29,  1887;  decided  December  6,  1887.) 

W.  R.  Spooner  for  motion. 

Wehle  ds  Jordan,  opposed. 

Agree  to  grant  motion  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


William  F.  Pabks,  Appellant,  v.  Margatjriet  A.  Mubray, 
Impleaded,  etc.,  Respondent. 

(Argued  November  29,  1887;  decided  December  6,  1887.) 

Oeorge  S.  Wilkes  for  motion. 

James  Kecurney  opposed. 

Agree  to  grant  motion  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


io7c  674  Louis  Windmulleb  et  al.,  Respondents,  v.  Thomas  J.  Pope 

130    358  '  r  „  ^ 

io7c  6741  et  al.,  Appellants. 

137    4861  '        rr 

148  C    384  Where,  before  the  time  of  delivery  fixed  by  a  contract  of  sale  of  goods,  the 

107  c  674  vendee  notifies  the  vendor  that  he  will  not  receive  or  pay  for  the  goods, 

159   877  and  requests  him  to  stop  any  further  efforts  to  carry  out  the  contract,  the 

vendor  is  justified  in  treating  the  contract  as  broken  at  that  time  and  is 

entitled  to  bring  an  action  immediately  for  the  breach  without  tendering 

delivery  ;  it  is  not  necessary  for  him  to  await  the  expiration  of  the  time 

of  performance  fixed  by  the  contract,  nor  can  the  vendee  retract  his 

renunciation  of  the  contract,  after  the  vendor  has  acted  upon  it,  and,  by 

sale  of  the  goods  to  other  parties,  changed  his  position. 

The  ordinary  rule  of  damages  in  such  an  action  is  the  difference  between 

the  contract  price  and  the  market  value  of  the  property  at  the  time  and 

place  of  delivery. 

(Argued  October  24,  1887 ;  decided  December  6, 1887.) 
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This  was  an  action  to  recover  damages  for  alleged  breach 
of  a  contract  to  purchase  a  quantity  of  iron. 

In  January,  1880,  the  parties  entered  into  a  contract  for 
the  sale  by  plaintiffs  and  purchase  by  defendants  of  "  about 
twelve  hundred  tons  old  iron,  Vignol  rails,  for  shipment  from 
Europe  at  sellers'  option,  by  sail  or  steam  vessels  to  New 
York,  Philadelphia  or  Baltimore,  at  any  time  from  May  1  to 
July  15, 1880,  at  thirty-five  dollars  per  ton,  *  *  *  deliver- 
able in  vessels  at  either  of  the  above  ports  on  arrival."  On 
or  about  June  12,  1880,  defendants  notified  plaintiffs  that 
they  would  not  receive  or  pay  for  the  iron,  or  any  part  of  it, 
and  advised  that  plaintiffs  better  stop  at  once  in  attempting 
to  carry  out  the  contract.  Plaintiffs  thereupon  sold  the  iron 
abroad  which  they  had  purchased  to  carry  out  the  contract. 

The  following  is  an  extract  from  the  opinion : 

"  We  think  no  error  is  presented  upon  the  record  which 
requires  a  reversal  of  the  judgment.  The  defendants  having 
on  the  12th  of  June,  1880,  notified  the  plaintiffs  that  they 
would  not  receive  the  iron  rails  or  pay  for  them,  and  having 
informed  them  on  the  next  day  that  if  they  brought  the  iron 
to  New  York  they  would  do  so  at  their  own  peril,  and  advised 
them  that  they  had  better  stop  at  once  attempting  to  carry  out 
the  contract,  so  as  to  make  the  loss  as  small  as  possible,  the 
plaintiffs  were  justified  in  treating  the  contract  as  broken  by 
the  defendant  at  that  time,  and  were  entitled  to  bring  the 
action  immediately  for  the  breach,  without  tendering  the 
delivery  of  the  iron,  or  awaiting  the  expiration  of  the  period 
of  performance  fixed  by  the  contract ;  nor  could  the  defendants 
retract  their  renunciation  of  the  contract  after  the  plaintiffs 
had  acted  upon  it  and,  by  a  sale  of  the  iron  to  other  parties, 
changed  their  position.  {Dillon  v.  Anderson,  43  N.  Y.  231 ; 
Howard  v.  Daly,  61  id.  362 ;  Ferris  v.  Spooner,  102  id.  12 ; 
Hoch&ter  v.  De  La  Tour,  2  El.  &  Bl.  678 ;  Cort  v.  Ambergate, 
etc.,  Railway  Co.,  17  Ad.  &  El.  127  ;  Crabtree  v.  Messermoth, 
19  la.  179  ;  Benjamin  on  Sales,  §§  567,  568.) 

"  The  ordinary  rule  of  damages  in  an  action  by  a  vendor  of 
goods  and  chattels,  for  a  refusal  by  the  vendee  to  accept  and 
pay  for  them,  is  the  difference  between  the  contract-price  and 
the  market  value  of  the  property  at  the  time  and  place  of 
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delivery.      {Dana  v.    Fiedler,   12  N.   Y.  40;    Dustan  v. 
Mc Andrew,  44  id.  72;  CaA^  v.  Piatt,  69  id.  348.)" 

Carlisle  Norwood,  Jr.,  and  TT.  IF.  Nile*,  for  appellants. 

Bernard  Roelker  and  Cephas  Bramerd,  for  respondents. 

P^r  Curiam  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Edgar  B.  Banks,  Appellant,  v.  Sam  H.  Miller  et  aL, 
Respondents. 

This  case  presented  the  same  question  and  was  argued  and 
decided  with  BockafeUow  v.  Miller,  ante,  p.  507. 


The  City  of  Poughkeepsie,  Respondent,  v.  Abraham  Wiltsie, 

Appellant. 

(Argued  November  28,  1887;  decided  December  13,  1887.) 

Homer  A  Nelson  for  appellant. 

C  B.  Herriek  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


James  H.  Hooker,  Respondent,  v.  The  City  of  Rochester, 

Appellant. 

(Argued  November  80,  1887;  decided  December  20,  1887.) 

Ivcm  Powers  for  appellant. 

Eugene  Van  Voorhis  for  respondent. 
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Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed 


Frances  L.  Haight,  Respondent,  v.  The  Board  of  Super- 
visors op  Saratoga  County,  Appellant. 

(Argued  December  2,  1887;  decided  December  20, 1887.) 

C.  8.  Lester  for  appellant. 

L.  B.  Pike  for  respondent. 

Agree  to  affirm  with  modification  reducing  interest  to  six 
per  cent  from  January  1,  1880 ;  no  opinion. 
All  concur,  except  Peckham,  J.,  not  sitting. 
Ordered  accordingly. 


Susan  Pettit,  Respondent,  v.  Asa  Pet*it,  Appellant.  m  SS; 

107    677 

Where  a  married  couple  had  separated,  and  pending  an  action  for  limited  us  17 
divorce  brought  by  the  wife  against  the  husband,  a  settlement  was  agreed 
upon  between  them,  and  a  contract  entered  into  in  pursuance  thereof,  to  the 
effect  that  the  property  of  the  husband  should  be  sold,  and  after  payment  of 
his  debts,  one-third  of  the  proceeds  remaining  should  be  paid  to  the  wife, 
and  that  they  should  live  separate.  Held,  that  the  contract  was  valid, 
and  an  action  was  maintainable  to  recover  the  portion  of  the  proceeds  so 
agreed  to  be  paid  to  her. 

(Argued  December  5,  1887;  decided  December  20,  1887.) 

The  following  is  the  opinion  in  this  action  in  full : 
"  The  plaintiff  and  defendant  are  husband  and  wife,  and 
at  the  ripe  ages  of  eighty  and  seventy-three,  and  after  a 
married  life  of  almost  half  a  century,  have  quarrelled 
and  separated.  The  wife  brought  an  action  for  a  limited 
divorce  upon  the  ground  of  cruel  and  inhuman  treatment. 
Pending  the  trial  a  settlement  was  agreed  upon  to  enforce 
which  the  present  action  is  brought.     The  substance  of  that 


678  MEMORANDA  OF 

agreement  was  that  the  property,  real  and  personal,  of  the 
husband,  should  be  sold  and  converted  into  money,  and 
after  paying  his  debts  to  an  amount  not  exceeding  $600 
one-third  of  the  balance  remaining  should  be  paid 
over  to  the  wife  and  the  parties  should  live  separate.  The 
property  was  advertised  for  sale  as  agreed,  but  before  the 
sale  the  defendant,  through  his  counsel,  demanded  the  execu- 
tion by  the  plaintiff  of  an  agreement  to  be  executed  also  by 
two  of  the  eons,  expressly  indemnifying  the  defendant  against 
any  liability  for  the  support  of  th6  wife  already  incurred  or 
that  might  thereafter  accrue.  His  written  contract  gave  him 
no  such  right,  and  failed  to  justify  any  such  demand.  The 
wife  refused  to  sign  unless  the  sons  did,  and  they  peremptorily 
declined.  The  husband  indicated  a  purpose  not  to  carry  out 
his  agreement  unless  the  proposed  indemnity  was  executed. 
In  this  condition  of  affairs  the  sale  took  place  and  the  land 
was  purchased  by  one  Schreiber  for  $5,160,  and  the  sale  of 
the  personal  property  brought  the  net  proceeds  up  to  $5,701, 
and  no  more.  A  contract  of  sale  by  husband  and  wife  was 
executed  by  them  to  Schreiber,  but  when  the  day  for  deliver- 
ing the  deed  came  around  the  wife  refused  to  sign,  except 
upon  receiving  her  share  of  the  money  on  the  spot.  To  this 
she  was  not  entitled,  but  her  unf ounded  demand  grew  out  of 
and  was  occasioned  by  the  husband's  unfounded  demand  of 
an  indemnity.  Schreiber  brought  a  suit  to  compel  a  delivery 
of  his  deed.  Pending  that,  the  new  differences  were  settled 
by  a  supplemental  agreement  that  the  wife  should  sign  the 
deed  and  the  husband  deposit  $1,400  to  abide  the  event  of  the 
present  action,  which  was  expected  to  be  commenced.  The 
costs  in  the  Schreiber  suit  seem  to  have  been  satisfactorily 
arranged  by  an  agreement  with  the  wife's  attorney  to  pay 
them  out  of  any  costs  recovered  by  the  wife  in  this  action. 
The  deed  was  accordingly  signed  and  the  money  deposited. 
The  complaint  in  the  present  action  sets  out  the  original  writ- 
ten agreement,  alleges  full  performance  on  the  part  of  the 
wife,  and  demands  performance  by  the  husband  to  the  extent 
of  the  one-third  of  the  net  proceeds.  The  latter  by  his  answer 
raised  a  new  issue,  claiming  that  he  signed  the  agreement 
under  a  mistake  produced  by  the  concealment  of  a  material 
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fact  by  the  plaintiff.  He  avers  that  he  did  not  know  of  any 
claim  against  him  for  the  previous  support  of  his  wife ;  that 
two  of  his  sons  had  such  a  claim  to  the  amount  of  $1,000,  and 
the,  wife  knew  it ;  that  when  the  agreement  was  being  made 
the  question  was  asked  what  debts  the  defendant  owed,  and 
he  answered  $600,  and  that  amount  was  named  in  the  agree- 
ment, the  wife  and  sons  concealing  the  fact  of  the  existing 
claim  for  support. 

"  The  difficulty  with  this  defense  is  that  it  is  unproved.  It 
is  not  shown  that  at  the  date  of  the  agreement  the  two  sons 
had  any  such  claim  against  their  father  in  fact  or  that  they 
were  conscious  of  such  a  right,  or  that  the  wife  knew  it  if  it 
existed.  No  competent  proof  of  any  such  facts  was  offered 
or  given,  and  the  requests  to  find  prepared  by  the  defendant's 
counsel  to  the  number  of  fifteen,  cover  no  such  facts,  and 
indeed  do  not  allude  at  all  to  the  defense  of  mistake.  It  was 
thus  plainly  abandoned  on  the  trial  and  has  no  proof  to  support 
it.  The  defendant  did  not  even  establish  that  such  a  claim 
had  been  made  upon  him  subsequent  to  the  agreement. 

"The  questions  remaining  are  as  to  the  validity  of  the 
written  contract  and  its  force  and  effect.  It  is  claimed  to  be 
against  public  policy  because  by  its  terms  the  wife  agrees  to  live 
separate  and  apart  from  her  husband.  In  the  pending  action  for 
divorce,  the  plaintiff  would  have  been  entitled,  if  successful, 
to  a  decree  of  separation  and  a  suitable  allowance  from  the 
estate  of  her  husband,  for  her  support  and  maintenance.  It 
is  difficult  to  see  how  it  could  be  in  accord  with  public  policy 
to  award  such  relief,  and  yet  against  public  policy  for  the 
husband  to  concede  it  in  advance  of  the  decree  and  as  a  com- 
promise of  the  existing  litigation.  Public  policy  does  not  turn 
on  the  question  whether  the  husband  fights  out  the  quarrel  to 
final  judgment.  Where  the  separation  exists  as  a  fact  and  is 
not  produced  or  occasioned  by  the  contract,  the  consideration 
of  the  husband's  agreement  to  pay  is  his  release  from  liability 
for  the  support  of  his  wife.  (Calkins  v.  Zong,  22  Barb.  97 ; 
Mann  v.RvJberi,  38  Hun,  27 ;  Carpenter  v.  Osborn,  102  N.  Y. 
552.)  A  further  objection  that  the  contract  was  first  broken 
by  plaintiff  is  answered  by  the  fact  already  suggested  that  her 
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refusal  to  sign  was  induced  by  the  unfounded  demand  of 
indemnity,  and  the  further  fact  that  she  did  finally  perform 
and  the  defendant  has  had  and  accepted  the  full  benefit  of  such 
performance. 

"  The  judgment  should  be  affirmed  with  costs." 

Jotiah  T  Marean  for  appellant 

<?.  Storms  Carpenter  for  respondent. 

Finch,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Abba  Briggs,  Appellant,  v.  John  Langfobd  et  al., 
Respondents. 

The  defense  ol  want  of  consideration  is  available  against  an  assignee  of  a 
mortgage  although  he  is  a  bona  fide  purchaser  he  stands  in  respect  to 
the  security  in  the  piace  of  the  assignor 

(Argued  December  6  1887,  decided  December  20,  1887  ) 

This  action  was  brought  to  restrain  the  foreclosure  by 
advertisement  of  a  mortgage  executed  by  one  Day  and  wife 
to  defendant  Heath,  and  by  him  assigned  to  defendant  Lang- 
ford.  Day  conveyed  the  land  to  plaintiff  by  warranty  deed, 
representing  that  it  was  free  from  all  incumbrances. 

The  following  is  the  mem.  of  opinion : 

"  We  think  that  the  trial  court  erred  in  overruling  the  offer 
of  the  plaintiff  to  prove  that  the  mortgage  was  given  for  the 
purpose  of  defrauding  the  creditors  of  the  mortgagor,  and 
upon  no  other  consideration.  The  plaintiff  paid  the  full 
value  of  the  land  upon  the  assurance  of  Day  that  it  was  free 
from  incumbrances.  Day  is  dead  and  his  estate  is  insolvent, 
and  there  is  no  available  remedy  on  the  covenants  in  the  deed. 
If  the  mortgage  was  without  consideration  it  could  not  be 
enforced  against  Day  although  it  was  given  to  cover  up  his 
property  and  defraud  his  creditors.     (  Wearse  v.  Peiree^  34 
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Pick.  141.)  The  defense  of  want  of  consideration  is  equally 
available  against  Langford,  the  assignee  of  the  mortgage,  as 
against  Heath,  the  mortgagee,  for  he  stands  in  respect  to  the 
security  in  place  of  his  assignor ;  and  even  if  he  is  a  bona 
fide  purchaser,  he  is  not  exempt  from  the  defense  of  want  of 
consideration.  (Jones  on  Mortgages,  §  843,  and  cases  cited ; 
Bush  v.  Zathrop,  22  N.  Y.  535.) 

"  The  plaintiff  occupies  a  position  quite  as  favorable  at  least 
as  that  of  the  mortgagor.  He  paid  the  full  value  of  the  land 
and  upon  the  plainest  principles  of  justice  he  is  entitled  to 
assail  the  validity  of  any  pretended  liens  thereon.  Upon  the 
facts  found  it  is  difficult  to  resist  the  suspicion  that  this  is  an 
attempt  to  enforce  a  void  mortgage,  and,  under  cover  of  pre- 
tended transfers  and  assignments,  to  consummate  a  fraud  upon 
the  plaintiff.  It  is  a  case  where  all  possible  light  should  be 
thrown  on  the  transaction. 

"  The  judgment  should  be  reversed  and  a  new  trial  granted." 

WHMam  H.  Henderson  for  appellant. 

Worthvngton  JFrothingham  for  respondents. 

Andrews,  J.,  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 


Daniel  Smith,  as  Administrator,  etc.,  Respondent,  v.  Robert 
Meaghan  et  al.,  Appellants. 

(Argued  December  18,  1887;  decided  December  20,  1887.) 

Ji.  A.  Parmmter  for  motion. 

J.  H.  Clute  opposed. 

Agree  to  grant  motion  to  dismiss  appeal. 
All  concur ;  no  opinion. 
Appeal  dismissed. 

Siokels—  Vol.  LXII.        86 
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Stephen  Tabeb  v.  Maria  Brundage  et  aL,  Appellants; 
R.  Elbridge,  Jr.,  Purchaser,  Respondent 

(Argued  December  18,  1887;  decided  December  20, 1887.) 

J.  T.  Mariean  for  motion. 

Chas.  H.  Luscomb  opposed. 

Agree  to  grant  motion  to  dismiss  appeal 
All  concur ;  no  opinion. 
Appeal  dismissed. 


Jane  Greer  et  al.,  Respondents,  v.  The'  New  York  Cen- 
tral and  Hudson  River  Railroad  Company,  Appellant. 

(Argued  November  30,  1887;  decided  December  28,  1887.) 

Matthew  Hale  for  appellant. 

Amasa  J.  Parker  for  respondents. 

Agree  to  affirm  on  opinions  below. 
All  concur ;  no  opinion. 
Judgment  affirmed. 


William  H.  Kimball,  Respondent,  v.  Mary  Leonard  et  aL, 

Appellants. 

(Argued  December  7,  1887;  decided  December  28,  1887.) 

K  M.  HoUbrook  for  appellants. 

NeUon  Z.  Robmson  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Edwabd  M.  Ross,  Respondent,  v.  John  H.  Bobs,  Appellant. 

(Argued  December  7,  1887;  decided  December  28,  1887.) 

Henry  C.  Place  for  appellant. 

Edward  P.  Wilder  for  respondent. 

Agree  to  affirm  on  case  of  AUerton  v.  AUerton  (50  N.  Y. 
670). 

All  concur ;  no  opinion. 
Judgment  affirmed. 


Julia  H.  Halpin,  Appellant,  ^.  Thomas  C.  Townsend,  |  167   isc 

Respondent.  — — 

(Argued  December  7,  1887;  decided  December  28,  1887.) 

Edward  P.  Wilder  for  appellant. 

John  Townshend  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Daniel  Gavin,  Respondent,  v.   Ferdinand  H.   Duokwitz, 

Appellant. 

(Argued  December  9,  1887;  decided  December  28,  1887.) 

William  Armstrong  for  appellant. 

William  Z.  Mcvrcy  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Anna  Maria  Howell  et  al.,  Appellants,  v.  The  Long  Island 
Railroad  Company,  Respondent. 

(Argued  December  9,  1887;  decided  December  28,  1887.) 

Edwa/rd  K  Sprague  for  appellant. 

«/.  H.  Burnett  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The   People  ex  rel.   Charles   N.   Vilas,  Respondent    v. 
Abraham  R.  Lawrence,  Justice  of  the  Supreme  Court. 

This  case  presented  the  same  question  and  was  argued  and 
decided  with  People  ex  rel,  Breslinv.  Lawrence  (ante,  p.  607). 


John  Dow,  Respondent,  u  The  Rector,  Wardens  and 
Vestrymen  of  St.  Philip's  Church  in  the  City  of  New 
York,  Appellant. 

This  case  presented  the  same  questions  and  was  argued  and 
decided  with  Smith  v.  The  Rector,  etc.  (write,  p.  610). 


PROCEEDINGS 

IN  THE 

COURT  OF  APPEALS 

Of  RBFEBENCE  TO  THE  DEATH  OF 

Hon.  CHARLES   A.  RAPALLO, 

Lath  Associate  Judge  of  said  Court, 

Who  Died  Wednesday,  December  28th,  1887. 


By  order  of  the  court,  the  bench  and  the  chair  of  the 
deceased  judge  were  draped  in  mourning. 

Immediately  after  the  opening  of  the  court  hia  Honor, 
William  C.  Ruger,  Chief  Judge,  said : 

"In  accordance  with  the  custom  of  the  court  on  such 
occasions  as  this,  no  business  will  be  transacted  to-day.  A 
memorial  of  the  late  Judge  Rapallo  has  been  prepared,  and 
after  it  has  been  read  the  court  will  be  adjourned  for  the  day." 

His  Honor,  Charles  Andrews  (who  is  now  the  sole  sur- 
vivor of  the  original  seven  judges  elected  to  constitute  the 
Court  of  Appeals  in  1870),  then  read  the  following : 

"  The  death  of  Judge  Rapallo  leaves  a  wide  gap  in  the 
membership  of  this  court.  There  is  more  than  a  vacant  chair, 
for  he  stood  for  more  than  one  of  seven.  It  can  scarcely  be 
expected  that  his  place  will  be  filled,  however  wise  and  fortun- 
ate may  be  the  selection  of  his  successor.  Judge  Rapallo 
took  his  seat  on  this  bench  on  the  organization  of  the  court  in 
July,  1870.  He  was  then  a  young  man  in  the  prime  of  life, 
forty-six  years  of  age.  His  selection  was  due  to  the  sugges- 
tion of  one  who,  himself  pre-eminent  on  the  bench  and  at  the 
bar,  had  taken  a  leading  part  in  framing  the  present  judicial 
system  of  the  state,  and  who,  having  been  associated  with 
Judge  Rapallo  in  important  litigations,  had  come  to  know 
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and  appreciate  his  great  ability.  Judge  Rapallo,  up  to  the 
time  of  his  election  to  this  bench,  had  no  judicial  experience. 
He  was  not  generally  known  among  the  profession  outside  of 
the  city  of  New  York.  He  came  untried  into  the  work  of  a 
judge,  and  year  by  year  during  his  seventeen  and  more  years 
of  service  he  grew  in  the  estimation  of  the  bench  and  bar, 
and  at  the  time  of  his  death  was  recognized  as  one  of  the 
ablest  judges  in  the  long  line  of  able  and  eminent  men  who 
have  adorned  the  judiciary  of  the  state.  His  career  is  an 
illustration  of  a  fact  full  of  encouragement  that  there  are 
many  men  in  every  community  who,  though  little  known,  are 
competent  to  take  up  and  carry  forward  the  work  of  the  world, 
as  the  workers  fall  out  by  the  way,  and  to  fill  with  credit  to 
themselves  and  advantage  to  the  public,  places  of  trust  and 
influence. 

"Judge  Rapallo  came  to  the  bench  well  equipped  for 
the  high  duties  of  his  office.  His  reading  had  not  been 
confined  to  the  literature  of  the  law.  He  was  a  good 
classical  scholar  and  was  familiar  with  English  authors. 
His  attention  at  the  bar  had  been  chiefly  occupied  with 
questions  relating  to  real  property  and  questions  of  commer- 
cial law  and  the  law  of  corporations,  which  are  the  foremost 
subjects  with  which  a  lawyer  in  a  great  metropolis  has  to  deaL 
The  first  volume  of  New  York  Reports,  published  after  his 
accession  to  the  bench,  contains  an  opinion  of  Judge  Rapallo 
in  the  important  case  of  Manice  v.  Manice,  which  was  argued 
by  eminent  counsel  and  involved  perplexing  questions  relating 
to  the  law  of  uses  and  trusts,  and  executory  limitations  of  land. 
The  opinion  in  this  case  exhibits  a  mastery  of  the  subject,  a 
profound  knowledge  of  the  intricate  branch  of  the  law  with 
which  it  deals,  and  the  case  at  once  became  a  leading  one  in 
this  state,  and  is  constantly  referred  to  in  cases  involving  the 
construction  of  limitations  in  wills  and  the  validity  of  trusts 
under  the  Revised  Statutes.  Each  successive  volume  of 
reports  contains  important  opinions  by  Judge  Rapallo, 
embracing  a  wide  range  of  subjects  and  displaying  the  resources 
of  a  powerful  mind  informed  by  reading  and  reflection,  and 
above  all,  the  absolute  sincerity  of  the  author  in  the  search 
for  the  true  governing  principle  underlying  the  discussion. 
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"  This  is  not  the  place  to  enter  into  an  extended  notice  of 
Judge  Rapallo's  judicial  work.  He  was  not  a  voluminous 
writer.  He  was  not  so  much  a  student  of  cases  as  of  princi- 
ples. His  opinions  are  not  repertories  of  authorities,  and 
authorities  are  but  sparingly  cited.  The  philosophy  of  the  law 
was  the  matter  which  attracted  and  engaged  his  attention,  and 
his  distinction  as  a  judge  will  rest,  I  think,  upon  the  largeness 
and  breadth  of  view  which  characterize  his  judicial  opinions. 
He  dealt  with  every  subject  in  its  broad  aspects.  He  was  not 
given  to  over-subtlety  and  refinement,  unless  it  might  be, 
though  rarely  then,  when  the  over-mastering  equities  of  a  case 
seemed  to  compel  this  treatment.  Judge  Rapallo  pre-emi- 
nently possessed  the  judicial  mind  and  temper.  His  intellect 
was  cast  in  a  massive  mould.  He  had  great  intellectual  strength 
and  at  the  same  time  great  quickness  of  perception.  But  this 
latter  quality  was  so  subordinated  by  his  habit  of  reflection 
and  deliberation  that,  although  he  readily  appreciated  the 
point  of  a  case  and  the  bearing  of  arguments,  he  was  slow  in 
reaching  his  conclusions.  When  finally  reached,  he  was  firm 
and  persistent.  But  no  judge  ever  came  to  the  consideration 
of  a  case  with  more  openness  of  mind  or  with  greater  free- 
dom from  prejudice  or  prepossession.  He  never  rejected  an 
opposing  view,  not  manifestly  groundless,  without  considera- 
tion. He  frequently  surrendered  his  own  impressions  and 
adopted  the  views  of  his  associates.  In  consultation  he  was 
always  helpful  and  suggestive,  and  his  experience  at  the  bar 
made  his  judgment  on  commercial  and  other  questions  of  the 
greatest  value. 

"  Judge  Rapallo  possessed  great  fairness  of  judgment.  He 
saw  the  question  presented  and  nothing  else.  He,  however, 
had  a  strong  sense  of  equity  and  sought  to  reach,  if  possible, 
the  very  justice  of  the  case.  But  he  never  permitted  his 
desire  to  do  equity,  to  subvert  the  settled  law.  He  recognized 
the  guiding  principle  of  courts,  that  their  province  is  confined 
to  doing  justice  within  the  limitations  of  the  law,  and  that  if 
courts  should  exercise  the  right  to  bend  the  law  to  meet  the 
exigencies  of  a  particular  case,  the  judicial  power  would 
become  an  odious  and  intolerable  tyranny.  He  was  most  at 
home  in  the  higher  ranges  of  juridicial  argument,  and  took 
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little  interest  in  questions  of  procedure,  or  in  technicalities, 
which  are  often  interposed  to  bar  the  way  to  substantial 
rights.  In  cases  which  especially  interested  him  his  examina- 
tions were  exhaustive  and  he  did  not  stop  until  he  had  explored, 
not  so  much  the  decided  cases,  as  the  foundation  principles 
upon  whicli  the  right  depended.  His  opinions,  in  my  judg- 
ment, are  models  of  judicial  style.  His  style  is  simp.e,  per- 
spicuous, dignified ;  there  is  no  amplification  which  obscures 
the  sense ;  nothing  which  does  not  contribute  directly  to  bring 
out  and  illustrate  the  point  decided. 

u  In  the  combination  of  qualities  which  fit  a  man  to  be  a 
judge,  Judge  Rapallo  had  few,  if  any,  superiors.  He 
possessed  intellectual  gifts  of  a  high  order,  absolute  integrity 
of  purpose,  a  calm  and  dispassionate  temper,  great  good  sense, 
a  solid  judgment,  and  these,  united  with  adequate  learning  and 
a  power  of  philosophical  analysis,  constituted  him,  as  I  think, 
one  of  the  first  judges  of  our  time.  His  death  touches  the 
members  of  this  court,  his  associates,  for  many  years,  more 
closely  almost  than  any  not  connected  with  his  immediate 
family.  Sincere,  courteous,  manly,  they  have  learned  to  love 
him  as  a  brother.  They  will  sadly  miss  him  from  the  bench 
and  in  the  intercourse  of  social  life.  His  death  comes  to  some 
of  ns  at  least  with  a  peculiar  significance.  It  seems  to  make 
us  feel  more  sensibly  than  ever  the  drawing  of  the  current 
which  is  carrying  us  all  to  the  inevitable  end." 

The  court  then  adjourned. 

On  the  20th  day  of  January,  1888,  after  the  opening  of 
the  court,  Hon.  Amasa  J.  Parker  arose  and  said : 
"May  it  please  the  Court: 

"  I  am  requested  to  present  the  resolutions  adopted  at  a  meet- 
ing of  the  members  of  the  bar,  held  at  Albany,  in  memory 
of  Judge  Rapallo,  and  to  ask  that  they  be  entered  on  the 
minutes  of  this  court,  where  he  served  so  long  and  with  so 
much  distinction.     The  resolutions  are  as  follows  : 

The  bar  of  Albany  learns  with  sincere  regret  of  the  death 
of  Judge  Rapallo.  From  the  time  of  the  organization  of 
the  Court  of  Appeals  in  1870  to  the  present  year,  the  judicial 
duties  of  Judge  Rapallo  have  made  him,  for  a  great  por- 
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tion  of  each  year,  a  resident  of  this  city.  In  common  with 
the  bar  of  the  entire  state  we  have  learned  to  admire  and 
respect  him  for  his  great  ability  and  uprightness  as  a  judge, 
and  have  had,  from  the  circumstances  above  alluded  to, 
peculiar  opportunities  to  know  him  as  a  neighbor  and  a  man, 
and  to  appreciate  the  kindness  of  his  heart,  and  the  other 
qualities  which  won  for  him  the  affection  and  regard  of  all 
who  knew  him.  It  has  been  with  deepest  sorrow  and  with  a 
sense  of  personal  loss  that  we  have  learned  of  his  decease.  It 
is,  therefore, 

4 Resolved,  first  That  in  the  death  of  Judge  Rapallo  the 
high  court  of  which  he  was  a  member  has  lost  the  services  of 
an  upright  and  learned  judge,  who,  by  his  industry,  his  sound 
sense,  his  deep  discernment,  his  impartiality  and  conservatism, 
has  done  much  to  promote  and  secure  the  stability  and  cer- 
tainty of  the  law,  and  to  place  it  upon  the  firm  foundation  of 
justice  and  equity. 

i  Second.  That  this  city,  and  especially  the  members  of  the 
legal  profession  therein,  mourn  his  loss  as  a  friend  and  neighbor. 

i  Third.  That  a  committee  of  five,  of  whom  the  chairman  be 
one,  be  appointed  to  attend  the  funeral  as  representatives  of 
the  bar  of  Albany. 

'Fourth.  That  a  copy  of  these  resolutions  be  presented  to 
the  Circuit  Court,  to  be  held  in  this  city  January  ninth ;  also 
to  the  Court  of  Appeals  at  the  next  session,  and  that  a  copy 
thereof  be  sent  to  the  family  of  the  deceased. 

'Albeet  Hessberg,  "H.  E.  SICKELS, 

Secretary.  Chairman.9 

"  I  feel  that,  personally,  lowe  this  duty  to  my  deceased  friend. 
I  had  learned  of  his  great  ability  as  a  lawyer  long  before  this 
court  was  organized,  in  a  legal  controversy  in  New  York, 
involving  large  interests,  in  which  he  was  the  counsel  opposed 
to  me.  And  knowing  his  ability,  I  urged  him  to  accept  a 
nomination  for  a  seat  in  this  court  in  1870,  which  he  hesitated, 
at  first,  to  accept ;  and  I  have  watched  with  much  interest,  as 
have  those  I  represent,  the  great  and  just  reputation  he  has 
established  and  maintained,  as  a  judge  of  this  high  tribunal 
of  last  resort.  The  thoroughness  with  which  he  examined  a 
Sickels  — Yol.  LXIL       87 
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question,  not  overlooking  the  principle  involved  while  he  paid 
due  respect  to  precedent,  and  the  clearness  with  which  he 
stated  a  legal  proposition,  and  his  entire  independence  of 
thought  and  action,  have  been  with  him  distinguished  and 
marked  characteristics.  The  opinions  he  has  left  in  our 
reports  during  the  last  seventeen  years,  will  remain  for  all  time 
as  the  monument  of  his  distinguished  judicial  career.  I  am 
sure  the  members  of  this  court,  as  well  as  of  the  bar  which  I 
represent,  will  class  Judge  Rapallo  among  the  ablest  judges 
this  country  has  produced. 

"By  such  labors  as  his,  the  whole  world  is  benefited. 
Wherever  the  English  language  is  spoken,  his  opinions  will 
be  cited  and  read,  and  their  application  will  aid  in  administer- 
ing justice.  To  the  high  reputation  this  court  has  attained  as 
one  of  the  ablest  judicial  tribunals  of  the  country,  he  has  con- 
tributed his  full  share  —  a  reputation  that  fully  vindicates  the 
wisdom  of  our  system  by  which  the  highest  court  is  chosen 
by  the  suffrages  of  the  people. 

"  I  ask  the  order  of  the  court  that  these  resolutions  be  entered 
on  the  minutes." 

The  order  was  granted. 

William  B.  Davenport,  Esq.,  on  behalf  of  the  Kings 
County  Bar,  presented  the  following: 

"At  a  meeting  of  the  Bar  of  Kings  County,  held  in  the 
Circuit  Court  room,  January  4,  1888,  presided  over  by  Hon, 
George  G.  Reynolds,  the  Hon.  Benjamin  D.  Silliman  stated 
that  the  committee  of  arrangements  had  caused  to  be  prepared 
the  following  minute  and  resolutions : 

"The  members  of  the  bar  of  Kings  county  have  assembled 
to  express,  with  unanimity  and  sorrow,  their  sense  of  the 
great  loss  which  not  our  state  alone,  but  the  whole  country, 
has  sustained  in  the  death  of  Judge  Rapallo.  Though  the 
high  court  of  which  he  was  a  member  is  limited  in  its  imme- 
diate jurisdiction  to  this  state,  yet  ite  decisions  are  "  leading 
eases,"  and  the  law  which  these  decisions  establish  is  mainly 
accepted  in  other  states  and  becomes  their  rule  of  action  as 
well  as  our  own.  Judge  Rapallo's  fame  as  a  jurist  rests  on 
the  firm  foundation  of  his  learning,  his  just,  discriminating 
and  powerful  mind,  and  the  entire  purity  of  his  character. 
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w  Jurisprudence  grows  by  the  establishment  of  one  principle 
after  another,  as  a  grand  cathedral  rises  slowly  upward  by 
the  placing  in  position  of  single  stones.  The  workmen  upon 
the  stately  pile  die  and  are  forgotten,  and  their  places  are 
taken  by  others  equally  obscure,  and  as  soon  lost  sight  of 
during  the  centuries  of  construction.  Not  so  with  those 
whose  strong  minds,  clear  conception  and  sound  judgment 
mould  and  form  our  common  law.  The  opinions  of  the  judge 
live  after  him,  for  he  builds  himself  into  the  solid  edifice 
of  jurisprudence.  He  devotes  what  is  best  of  himself,  and 
with  this  he  does  his  work  upon  the  structure.  As  long  as 
it  will  last  so  long  will  his  memory  endure,  for  he  is  part  of  U 

"  Of  few  of  the  great  judges  whom  this  state  has  produced  is 
this  more  true  than  of  Chables  A.  Rapallo.  For  nearly  eighteen 
years  he  has  been  a  justice  of  our  highest  appellate  tribunal. 
Ascending  the  bench  at  the  age  of  forty-seven,  he  gave  to 
the  public  service  the  best  years  of  his  life,  when  his  matured 
judgment,  ripe  experience  and  physical  vigor  were  all  at  their 
best.  He  was  born  on  the  15th  of  September,  1823,  in  the 
city  of  New  York,  whither  his  father,  a  native  of  Italy,  came 
in  early  life.  His  mother,  born  in  New  England,  was  of 
English  descent;  and  in  his  mental  and  physical  traits  are 
found  the  best  qualities  of  both  the  races  from  which  he 
sprang.  The  elder  Rapallo  was  a  man  of  refined  and  upright 
character,  of  cultivated  mind  and  an  accomplished  linguist. 
He  personally  superintended  the  education  of  his  son,  and 
instructed  him  in  several  modern  languages  as  well  as  in  the 
classics.  He  was  also  a  member  of  the  bar,  and  for  many 
years  occupied  offices  with  the  celebrated  John  Anthon,  who, 
about  fifty  years  ago,  was  reputed  to  have  the  largest  common 
law  practice  in  the  city.  At  the  age  of  fourteen  the  younger 
Rapallo  entered  the  offi6e  of  his  father.  His  first  associar 
tion  elsewhere  was  with  Jonathan  Miller,  an  excellent  gentle- 
man and  lawyer  at  that  time,  prominent  as  a  conveyancer  and 
counselor  of  persons  having  the  management  of  large  estates. 
Mr.  Charles  A.  Rapallo  was  his  managing  clerk  for  several 
years.  At  the  age  of  twenty-one  Mr.  Rapallo  was  admitted 
to  practice,  and  in  1845  he  formed  a  partnership  with  Joseph 
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Blunt.  The  firm  of  Blunt  &  Rapallo  numbered  among  their 
clients  many  important  corporations  and  prominent  men  of 
the  day.  They  were  the  attorneys  of  the  Mutual  Life  Insur- 
ance Company,  which  still  holds  mortgages  secured  on  real 
estate,  the  title  to  which  was  examined  by  its  junior  attorney 
forty  years  ago.  In  1848  the  principal  professional  associa- 
tion of  his  life  was  formed  with  Horace  F.  Clark.  The  new 
firm  at  once  took  a  leading  position  at  the  New  York  bar. 
In  1852  the  Court  of  Appeals  listened  for  the  first  time  to  its 
future  judge  against  Nicholas  Hill,  then  in  the  full  tide  of 
his  extraordinary  professional  career.  Mr.  Rapallo  aigued 
the  case  of  Donnelly  v.  Cwhett  (reported  in  7  N.  Y.,  500). 
From  that  time  to  his  elevation  to  the  bench,  in  1870,  few 
volumes  of  the  reports  of  the  court  fail  to  record  his  labors 
at  the  bar.  He  soon  had  large  professional  responsibilities  in 
advising  not  only  Mr.  Clark  (who  had  become  largely  engaged 
in  railroad  management),  but  Mr.  Vanderbilt  also,  whose  per- 
sonal counsel  he  was  for  many  years  before  he  became  a 
judga  In  1847  Mr.  Rapallo  formed  a  partnership  with 
James  C.  Spencer,  afterward  a  judge  of  the  Superior  Court 
of  the  city  of  New  York.  The  firm  of  Rapallo  &  Spencer 
was  soon  plunged  into  the  great  Erie  litigation.  Suit  followed 
suit,  injunction  succeeded  injunction  with  startling  rapidity, 
until  the  contest  finally  assumed  the  form  of  a  war  between 
contending  courts.  Throughout  this  storm  of  legal  artillery 
Mr.  Rapallo,  as  the  counsel  charged  with  the  principal 
responsibility  of  directing  the  attacks,  displayed  the  quick 
resource,  the  cool  judgment,  the  steady  courage,  the  ample 
learning,  the  untiring  industry  that  subsequently  stamped 
him  in  another  sphere  as  one  of  the  great  judges  of  our 
commonwealth. 

"  In  1870,  the  first  election  took  place  of  judges  of  the  Court 
of  Appeals,  under  the  constitutional  amendments  providing 
ior  the  present  organization  of  the  court.  Seven  judges 
were  chosen  to  hold  office  for  fourteen  years  from  January  1, 
1871,  and  Sanford  E.  Church,  as  Chief  Judge,  William  F. 
•Allen,  .Martin  Grover,  Charles  A.  Rapallo,  Rttfus  W. 
Pecxham,  Charles  J.  Folger  and  Charles  Andrews,  as 
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associate  judges,  were  elected.  Of  these  seven  judges,  Chables 
Andrews,  the  youngest,  alone  survives. 

uIa  1884,  Judges  Sapallo  and  Andrews,  though  of  opposite 
political  parties,  were  re-elected  for  the  term  of  fourteen  years 
by  the  substantially  unanimous  vote  of  both  parties,  a  striking 
tribute  to  their  excellence  and  a  striking  proof  of  the  wisdom 
of  the  people  in  holding  the  ermine  aloof  from  party  contests. 

"Judge  Bapallo  was  not  a  politician  or  a  partisan.  He 
held  no  public  office  prior  to  his  ascending  the  bench,  nor  did 
he  either  before  or  after  that  event  take  active  part  in  the 
councils  or  the  plans  of  the  party  to  which  he  was  attached. 
His  heart  was  in  his  profession.  As  a  lawyer  he  gave  his 
time,  his  thoughts,  his  energies  to  his  clients.  As  a  judge  his 
devotion  to  the  public  interest  took  the  place  of  his  former 
care  for  his  clients'  weaL  The  claim  of  Charles  A.  Kapallo 
to  a  permanent  and  honored  place  in  the  history  of  the  state 
rests  upon  his  labors  as  a  judge.  The  successful  practitioner 
at  the  bar,  while  he  assists  in  making  law  for  the  time  and  the 
nation,  still  primarily  serves  his  clients,  not  the  public.  At 
the  time  Judge  Kapallo  went  upon  the  bench  he  was  in  the 
full  tide  of  professional  success,  with  a  clientage  numbering 
very  many  persons  foremost  in  business  and  corporate  circles, 
and  was  in  receipt  of  professional  emoluments  far  beyond  the 
salary  of  the  judgeship  he  accepted.  He  neither  sought  nor 
desired  the  office  to  which  the  people  called  him,  but  he  felt 
himself  bound  to  obey  the  summons.  A  strong  sense  of  duty 
and  of  the  absolute  necessity  of  performance  of  every  obliga- 
tion assumed  was  one  of  his  leading  characteristics.  This  led 
him  to  the  execution  of  his  judicial  tasks  with  scrupulous 
fidelity.  In  the  regular  routine  and  quiet  surroundings  of  the 
Court  of  Appeals  he  found  the  necessary  occupation  for  his 
powerful  intellect,  in  the  discussion  and  solution  of  great  legal 
problems.  He  had  clear  and  strong  perceptions,  a  firm  and 
tenacious  hold  upon  the  principles  of  the  law,  a  strong  memory 
for  the  f acts  of  each  particular  case  under  consideration  and  a 
singularly  lucid  method  of  stating  his  reasons  and  conclusions. 
His  mind  was  contemplative  and  reflecting.  In  his  opinions 
he  does  not  appear  hastily  to  run  to  his  result,  but  it  almost 
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seems  as  if  his  conclusions  advanced  to  meet  him  half  way,  so 
naturally,  and  apparently  without  effort,  were  they  attained. 
His  logically  balanced  mind  was  happily  joined  to  an  even 
temperament,  a  genial  disposition  and  a  kind  heart.  Deliber- 
ation and  patience  were  among  his  prominent  characteristics, 
and,  with  his  large  abilities  made  the  rare  combination  of  quali- 
ties that  stamped  him  as  a  great  jurist  The  bar  of  this  state 
has  fully  appreciated  his  powers  and  his  usefulness.  For  years 
no  opinions  in  the  Court  of  Appeals  have  been  received  with 
greater  satisfaction  and  commanded  higher  respect  than  his. 
His  eminent  associates  on  the  bench  have  been  long  accus- 
tomed to  give  him  full  credit  for  the  strength  he  imparted  to 
the  court,  and  the  relations  between  him  and  them  were  those 
of  cordial  friendship.    Now,  therefore,  be  it 

"  Resolved,  That  in  the  death  of  Charles  A.  Rapallo  an 
irreparable  loss  has  been  sustained ;  to  the  bar,  of  a  considerate 
professional  brother ;  to  the  Court  of  Appeals,  of  an  indus- 
trious and  learned  associate ;  to  the  state,  of  a  faithful  and 
upright  judge ;  that  the  high  standard  of  ability,  integrity  and 
industry  that  he  ever  maintained  was*  worthy  of  the  august 
tribunal  in  which  he  sat  and  of  the  best  traditions  of  the 
profession  he  adorned ;  that  the  fearless  impartiality  of  his 
judgment,  the  simple  manliness  of  his  character,  and  the 
genial  traits  of  his  disposition,  justly  command  respect,  admir- 
ation and  affectionate  regard;  that  his  contributions  to  the 
jurisprudence  of  the*  state  of  New  York  will  best  preserve  his 
fame,  and  testify  to  other  times  and  nations,  the  just  and  high 
appreciation  in  which  he  was  held  by  his  own  generation. 

"  Resolved,  That  copies  of  the  foregoing  minute  and  of  this 
resolution  be  sent  to  the  judges  of  the  Court  of  Appeals  and 
to  the  family  of  the  deceased. 

"  The  resolutions  were  seconded  by  Hon.  B.  F.  Tracy,  Josiah 
T.  Marean  and  William  C.  Dewitt,  and  unanimously  adopted. 

"GEO.  G.REYNOLDS, 
[Attest.]  "Prctiderti. 

wChas.  J.  Pattebson, 

"Secretary" 
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The  resolutions  were  received  and  ordered  entered  on  the 
minutes  of  the  court 

On  the  28th  day  of  February,  1888,  Hon.  William  Allen 
Butler,  on  behalf  of  the  New  York  State  Bar  Association, 
presented  the  following : 

Tribute  to  the  Memory  op  the  Late  Judge  Charles  A. 

Rapallo. 

"  Since  our  last  annual  meeting,  and  within  a  few  weeks,  one 
of  the  most  eminent  of  American  jurists,  the  Hon.  Charles 
A.  Rapallo,  a  judge  of  the  Court  of  Appeals  of  this  state, 
and  an  honorary  member  of  this  Association,  has  been  removed 
by  death  from  among  us.  He  had  occupied  a  seat  upon  the 
bench  of  our  highest  court  for  over  seventeen  years,*  After 
the  expiration  of  his  first  term  of  fourteen  years,  he  was 
unanimously  re-elected  for  another  term.  .Before  his  elevation 
to  this  exalted  judicial  position,  he  held  a  high  and  honorable 
position  at  the  bar.  The  death  of  sueh  a  man  is  a  great  loss, 
not  only  to  the  court  of  which  he  was  so  distinguished  an 
ornament,  but  to  the  bar  of  the  state.  It  is,  therefore,  fitting 
and  proper  that  a  tribute  to  his  memory  should  be  adopted  by 
this  association,  and  entered  upon  its  permanent  records; 
it  is,  therefore, 

"fiesofoed,  first.  That  the  members  of  the  Association  of 
the  Bar  of  the  State  of  New  York  will  ever  cherish  the  memory 
of  Charles  A.  .Rapallo  as  an  able,  learned  and  thorough 
lawyer ;  an  upright,  sagacious  and  independent  judge,  of  clear 
and  vigorous  intellect,  singularly  quick  and  accurate  in  his 
apprehension  of  the  questions  involved  in  cases  presented, 
grasping  the  decisive  points  almost  by  intuition,  and  deciding 
them  in  accordance  with  his  own  deliberate  and  unbiased 
judgment,  utterly  regardless  of  popular  clamor  or  possible  con- 
sequences to  himself. 

"Second.  That  it  will  be  fortunate  for  the  State  if  the  industry, 
wisdom,  independence  and  firmness  in  adhering  to  and 
enforcing  settled  principles  of  law,  which  have  characterized 
Judge  Rapallo's  judicial  career,  shall  be  successfully  emu- 
lated by  those  who  come  after  him ;  and  that  so  long  as  these 
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qualities  which  he  possessed  in  so  eminent  a  degree,  shall  con- 
tinue to  characterize  the  judges  of  our  highest  court,  it  will,  in 
the  future  as  it  has  in  the  past,  command  the  confidence  and 
respect  of  all  intelligent  and  reflecting  men. 

"  Third.  That  a  copy  of  the  foregoing  memorial  and  reso- 
lutions be  presented  to  the  Court  of  Appeals  by  a  committee 
to  be  named  by  the  president,  of  which  he  shall  be  chairman ; 
and  that  another  copy  be.  forwarded  by  the  secretary  to  the 
family  of  the  late  lamented  judge." 

The  resolutions  were  received  and  ordered  entered  on  the 
minutes  «of  the  court 

Mr.  Stephen  Nash,  presented  the  following  on  behalf  of  the 
Association  of  the  Bar  of  the  city  of  New  York : 

At  a  stated  meeting  of  the  Association  of  the  Bar  of  the 
city  of  New  York,  held  at  the  house  of  the  Association  in  the 
city  of  New  York  on  the  13th  day  of  March,  1888,  Mr. 
Payson  Merrill  presented  the  following  resolution : 

Resolved^  That  the  memorial  of  Hon.  Chas.  A.  Rapallo, 
late  Judge  of  the  Court  of  Appeals,  prepared  on  behalf  of 
the  executive  committee  by  Mr.  Stephen  P.  Nash,  former 
president  of  this  association,  be  adopted,  and  that  Mr.  Nash 
be  requested  to  present  a  certified  copy  thereof  to  the  Court 
of  Appeals  on  behalf  of  the  Association. 

JOSEPH  H.  CHOATE, 
S.  B.  Bkownell,  President* 

Secretary. 

[Attest.! 
Extract  from  the  minutes. 

MEMORIAL 

In  the  death  of  Judge  Rapallo,  the  Association  of  the 
Bar  of  New  York  losep  one  of  its  most  eminent  members. 
He  was  among  those  whose  solicitude  for  the  honor  of  our 
profession  led  to  the  formation  of  the  Association,  and  although 
his  elevation  to  the  bench  soon  after  our  organization  precluded 
him  from  taking  an  active  part  in  any  but  its  earlier  proceed- 
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ings,  his  wisdom,  earnestness  and  sound  judgment  were  of 
great  value  in  those  beginnings  of  the  enterprise  to  which  its 
subsequent  success  is  due.  He  was  a  member  of  the  first 
executive  committee,  of  which  there  are  now  few  survivors. 

In  preparing  a  memorial  of  any  of  these  founders,  the  fact 
comes  sadly  home  to  those  upon  whom  the  duty  falls,  that  the 
youthful  companions  of  the  departed  friend  are  beyond  the 
call  for  personal  reminiscence,  and  that  meagre  second-hand 
information  is  all  that  can  be  gleaned  for  material. 

Charles  Antonio  Rapallo  was  the  sou  of  Antonio  Rapallo 
and  Elizabeth  Gould,  and  was  born  in  the  city  of  New  York 
on  the  15th  day  of  September,  1823.  His  father,  Antonio 
Rapallo,  was  an  Italian,  whose  family  lived  near  Genoa,  and 
who  came  to  this  country  in  early  life  and  settled  in  New 
York,  where  he  was  admitted  to  the  bar  and  subsequently 
practiced  his  profession.  He  married  Miss  Gould  in  1819. 
Her  father  was  engaged  in  the  battle  of  Lexington,  served  as 
an  officer  in  the  Continental  army  during  the  Revolution  and 
was  elected  to  the  first  congress.  Her  sister  was  Hannah 
Flagg  Gould,  whose  patriotic  lyrics  and  poems  of  domestic 
life  gained  for  her  in  the  early  part  of  the  century  a  widely 
extended  audience. 

Antonio  Rapallo  was  a  gentleman  of  many  acquirements. 
He  personally  superintended  the  education  of  his  son  Charles, 
who  became  an  accomplished  scholar,  not  only  in  English,  but 
also  in  the  Italian,  French  and  Spanish  languages,  each  of 
which  he  spoke  with  ease  and  fluency.  At  an  early  age  he 
began  his  legal  studies,  also  under  the  supervision  of  his  father, 
who  had  offices  in  connection  with  John  Anthon.  Mr.  Anthon 
is  said  to  have  had  at  that  period  the  largest  general  practice 
of  any  lawyer  in  the  city.  Mr.  Antonio  Rapallo  for  a  time 
acted  as  counsel  for  some  of  the  Italian  .principalities,  and  in 
this  relation  the  young  law  student  met  many  an  Italian  exile, 
sympathizers  with  Garibaldi  and  others,  whose  names  have 
since  become  connected  with  the  struggles  which  ultimately 
led  to  a  united  Italy. 

Charles  was  admitted  to  the  bar  at  the  age  of  twenty-one, 
without  having  been  either  at  school  or  college.  It  may  be 
Siokbls— Vol.  LXIL      88 
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surmised  that  a  certain  taciturnity  and  reserve  which  charac- 
terized him  may  have  been  due  to  his  not  having  been  thrown 
more  with  school  companions.  But  he  never  betrayed  in  the 
'  literary  work  of  his  profession  any  lack  of  scholastic  training 
or  acquirement,  nor  on  the  other  hand  was  there  in  his  style 
any  display  of  that  familiarity  with  foreign  tongues  which 
often  tempts  its  possessor  to  some  parade  of  it.  Shortly  after 
his  admission  to  the  bar,  he  entered  the  office  of  Jonathan 
Miller,  then  counsel  of  the  Astor  estate,  with  whom  he 
remained  until  he  formed  a  partnership  with  Joseph  Blunt. 
His  next  professional  connection  was  with  Horace  F.  Clark 
and  then  with  James  C.  Spencer.  In  1852  he  married  Helen 
Sumner,  a  daughter  of  Bradford  Sumner,  a  prominent  lawyer 
in  Boston,  Massachusetts. 

It  is  said  of  him  that  in  his  early  professional  life  he  was 
often  called  upon  to  defend  Italians  in  the  criminal  courts, 
charged  with  stabbing,  but  that,  finally,  owing  to  the  fre- 
quency of  the  cases,  he  announced  that  he  would  defend  no 
one  who  used  a  knife,  and  that  this  resolution  led  to  a  marked 
diminution  in  the  number  of  offenses  of  this  character. 

But  Mr.  Kapallo's  professional  life  was  occupied  almost 
exclusively  with  business  in  the  civil  courts,  and  though  his 
practice  was  a  varied  one,  he  was  employed  mainly  in  matters 
relating  to  estates,  trusts,  corporations,  testamentary  and  com- 
mercial law,  in  all  which  he  gained  an  experience  that  fitted 
him  for  the  position  that  he  was  soon  called  upon  to  fill. 

The  Court  of  Appeals,  established  by  the  Constitution  of 
1846,  consisted,  as  will  be  remembered,  of  four  permanent 
judges  and  four  who  came  up  annually  from  the  Supreme 
Court.  This  arrangement,  though  theoretically  attractive,  was 
found  not  to  work  satisfactorily,  and  in  November,  1869,  an 
amendment  to  the  Constitution  provided  for  a  court  of  seven 
prominent  judges.  The  first  election  for  the  new  court  was  a 
special  one  held  in  May,  1870,  and  Judge  Kapallo  was  then 
elected  with  Chuboh,  Chief  Judge,  Allen,  Peokham,  Gbover, 
Foloeb  and  Andrews  as  associates.  The  last-named  is  now 
the  only  survivor  of  this  first  court,  and  his  graceful  and  di&- 
criminatingtribute  to  the  memory  of  his  associate,  read  at  the 
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opening  of  the  January  term  of  the  court,  leaves  nothing  io  be 
added  in  reference  to  Judge  Rapallo's  judicial  characteristics. 

Mr.  Rapallo,  as  has  been  stated,  was  a  member  of  the  first 
executive  committee  of  this  Association,  elected  at  its  meeting 
of  February  15,  1870,  and  charged  at  the  same  meeting  with 
the  duty  of  preparing  "  a  suitable  address  to  the  members  of 
the  bar  of  the  city  and  state  of  New  York,  stating  the  form- 
ation  and  objects  of  the  Association  and  requesting  their 
co-operation."  It  may  well  be  imagined  that  the  abuses  which 
had  led  to  the  formation  of  the  Association  had  somewhat 
excited  its  promoters,  and  that  this  excitement  had  innd, 
perhaps,  too  distinct  an  expression  in  some  parages  of  the 
address  as  submitted  to  the  committee,  and  it  is  understood 
that  as  Rapalia>'*  omplicity  of  character  recoiled  from  any- 
thing which  might  appear  like  exaggeration,  his  wise  counsels, 
while  not  offered  to  weaken  any  of  the  positions  of  the  paper, 
were  of  service  in  giving  a  tone  of  dignity  to  what  might 
otherwise  have  been  thought  intemperate  in  statement,  or  too 
vaunting  in  announcement  of  hoped-for  reformations. 

From  the  time  he  took  his  seat  in  the  Court  of  Appeals,  in 
July,  1870,  till  his  last  illness,  some  seventeen  years,  his  life 
was  one  of  continuous  and  faithful  devotion  to  the  duties  of 
his  office.  Elevated  to  a  seat  in  the  highest  court  of  the  state, 
and  this  an  appellate  court,  sitting  only  in  review  of  the  decis- 
ions of  subordinate  tribunals,  without  having  had  any  previous 
judicial  experience,  his  immediate  success  in  disarming  criti- 
cism and  in  winning  general  confidence  is  proof  that  he  had 
the  mental  endowments,  the  sound  learning  and  the  integrity 
of  character  essential  to  the  making  of  a  great  judge.  His 
first  term  expired  in  1884,  and  he  was  re-elected  without  oppo- 
sition. His  written  opinions  .are  contained  in  some  fifty-seven 
volumes  of  reports.  They  deal  with  all  the  subjects  of  litiga- 
tion over  which  any  court  of  the  state  has  jurisdiction,  crim- 
inal and  civil,  legal,  equitable,  testamentary  or  constitutional. 
They  show  great  facility  in  the  orderly  arrangement  of  com- 
plicated details,  and  in  the  statement  of  legal  principles  appli- 
cable to  them,  indicating   a  superior   intellectual  faculty, 
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thoroughly  trained,  supplied  with  adequate  learning  and  work- 
ing with  ease  and  precision. 

Among  the  important  traits  of  Chables  Rapallo's  charac- 
ter was  his  absolute  truthfulness.  No  recollection  of  him 
survives  that  imputes  to  him,  during  his  most  animated  con- 
tests in  professional  life,  anything  like  deception.  He  was 
courageous  also  in  the  performance  of  his  dujty,  and,  as  judge, 
administered  his  office  without  respect  of  persons,  finding  the 
law  in  its  authoritative  sources,  not  in  the  clamor  of  self  con- 
stituted oracles.  But  feeling  that  the  law  sometimes  worked 
harshly,  he  never  forgot  to  be  humane,  nor  was  disposed  to 
shut  the  doors  upon  any. right  to  have  the  proceedings  of  any 
lower  court  examined,  believing,  as  he  has  been  heard  to  say, 
in  giving  every  poor  wretch  a  chance  before  final  sentence  in 
every  stage  of  a  case  where  the  law  provided  a  review.  But 
when  that  review  came,  it  was  the  law  of  the  case  as  he  under- 
stood it,  not  extraneous  influences  of  sympathy  or  aversion, 
that  ruled  his  action. 

The  life  of  a  lawyer  is  generally  an  uneventful  one ;  that  of 
a  judge  at  the  present  day,  one  of  unvaried  toil.  The  ordinary 
performance  of  his  duty  excites  little  notice ;  none  hardly, 
except  from  the  criticisms  of  the  disappointed.  But  when 
the  account  is  ciosed  and  fhe  career  reviewed,  none  can  be 
found  in  civil  affairs  worthy  of  higher  praise  than  that  of  the 
upright  judge,  who,  through  good  report  and  evil  report,  has 
faithfully  fulfilled  the  duties  of  his  high  office.  This  is  the 
tribute  which  this  Association  feels  to  be  due  to  our  lamented 
associate. 
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ABATEMENT  AND  REVIVAL. 

Where  one  who  ought  to  have  been, 
but  was  not,  joined  as  a  party 
plaintiff  in  an  action  dies  before 
the  trial,  and  the  plaintiffs  named 
fully  own  and  represent  the  cause 
of  action,  the  fact  of  such  deatn 
may  be  proved  in  reply  to  a  plea 
in  abatement,  setting  up  the  non- 
joinder.    Oroot  v.  Agent.  638 


ACCUMULATION 

1.  The  will  of  L.  gave  a  life  estate 
in  two-twentieths  of  his  property 
to  his  widow,  the  remainder  over 
to  his  infant  daughter  M.,  in  case 
she  survived  her  mother ;  if  not, 
then  to  certain  other  beneficiaries 
in  the  order  named.  In  an  action 
for  partition  of  certain  real  estate 
of  which  said  testator  died  seized, 
commenced  during  the  minority 
of  A.,  and  wherein  she  was  made 
a  party  defendant,  the  judgment 
directed  a  sale  of  the  premises. 
The  testator's  widow  was  given 
the  liberty  to  accept,  and  did  ac- 
cept, out  of  the  proceeds  of  sale, 
a  gross  sum  in  lieu  of  her  interest 
as  tenant  for  life,  and  the  balance 
of  the  purchase-money  of  the  two- 
twentieths  was  directed  to  be  paid 
into  court,  to  be  invested  by  the 
chamberlain  of  the  city  of  New 
York,  and,  upon  the  death  of  the 
life  tenant,  the  fund,  "with  all 
accumulations  of  interest,  divi- 
dends or  income,"  to  be  paid  to 
M.(  if  then  living ;  if  not,  then  to 
the  beneficiaries  entitled  under  the 
will  to  take.  Upon  coming  of 
age  M.  petitioned  that  the  accu- 
mulation be  paid  over  to  her  on 
the  ground  that  such  accumula- 
tion was  prohibited  by  statute  (1 
R.  S.  726,  §§  87,  88),  and  that  she 
was  entitled  thereto  "  as  presump- 
tive owner  of  the  next  eventual 


estate."  Held,  that  the  matter  of 
the  disposition  of  the  fund  was 
directly  involved  in  the  action  and 
was  res  adjudicata;  and,  there- 
fore, that  the  petition  was  properly 
denied.    Livingston  v.  Tucker.  549 

!.  It  seems  that  the  directions  for 
accumulation  were  proper,  as  the 
will  did  not  contemplate  any  di- 
rections authorizing  it,  and  as  the 
income  was  paid  off  in  advance 
out  of  the  principal,  when  subse- 
quently received,  it  was  properly 
devoted  to  restoring  said  principal 
to  the  condition  it  would  have 
been  if  it  had  not  been  thus  de- 
pleted. Id, 


ADVERSE  POSSESSION. 

In  an  action  of  trespass  to  recover 
damages  for  the  erection  of  a 
wharf  and  bridge  over  the  waters  of 
Setauket  bay,  plaintiffs  claimed 
under  an  unrecorded  deed  exe- 
cuted by  S.  in  1768,  which  pur- 
ported to  convey  "  a  certain  piece 
of  salt  thatch"  by  lines  which  in- 
cluded the  locus  in  gtio.  Plaintiffs 
proved  that  from  time  to  time  the 
grantees  under  the  deed  cut  the  ' 
salt  thatch  growing  on  the  prem- 
ises, and  that  one  of  them  leased 
to  another  the  right  to  cut  thatch; 
there  was  no  evidence  that  the  town 
in  any  way  ever  recognized  any 
title  under  the  deed  or  that  it  had 
any  notice  of  it.  The  premises 
were  never  enclosed,  but  remained 
open,  subject,  without  obstruction, 
to  the  ebb  and  flow  of  the  tide  and 
to  the  uses  of  a  public  landing 
place.  It  also  appeared  that  the 
trustees  of  the  town  exercised  jur- 
isdiction over  the  part  of  the  shore 
in  question  and  inconsistent  with 
the  claim  of  title  made  by  plain- 
tiffs. Held,  the  evidence  failed  to 
show  any  title  by  adverse  posses- 
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glon;  that  assuming  the  town  was 
cognizant  of  the  acta  of  8.  and  his 
grantees  in  cutting  the  thatch, 
that  they  claimed  an  exclusive  right 
and  that  it  acquiesced  therein,  this, 
at  most,  gave  plaintiffs  simply  a 
prescriptive  right  as  against  the 
town  to  take  the  thatch;  it  did  not 
confer  a  title  to  the  soil.  Boe  v. 
Strong.  850 

AGREEMENT. 
Bee  Contracts. 


ANTE-NUPTIAL  AGREEMENT. 

1.  Ante-nuptial  contracts  intended  to 
regulate  and  control  the  interest 
which  each  of  the  parties  to  the 
marriage  shall  take  in  the  property 
of  the  other  during  coverture  or 
after  death,  are  favored  by  the 
courts  and  will  be  enforced  in 
equity  according  to  the  intention 
of  the  parties.    Johneton  v.  Spieer. 

185 

2.  In  order  to  effectuate  such  inten- 
tion courts  of  equity  will  impose 
a  trust  upon  the  property  agreed  to 
be  conveyed,  commensurate  with 
the  obligations  of  the  contract.   Id. 

8.  It  is  immaterial  whether  a  trustee 
is  appointed  in  the  contract  or  not, 
or  whether  the  property  agreed  to 
be  conveyed  be  then  owned  by  the 
parties,  or  is  expected  to  be  subse- 
quently acquired.  Id. 

4.  The  contract  also  will  be  enforced 
in  equity  to  accomplish  the  object 
the  parties  had  in  view,  without 
reference  to  the  validity  of  the 
agreement  at  law.  Id. 

5.  By  an  ante-nuptial  agreement  be- 
tween G.  (the  man)  and  E.  (the 
woman),  G.  covenanted  and  agreed 
that,  in  case  of  his  death,  without 
leaving  lawful  issue  by  the  con- 
templated marriage,  previous  to 
the  death  of  E.,  all  of  the  real  and 
personal  property,  of  which  he 
should diepossessed,  should  belong 
to  her.  The  parties  intermarried, 
but  had  no  children,  and  G.  died 
intestate  seized  of  certain  real 
estate,  upon  which  was  a  mort- 
gage.   E.  died  thereafter  intestate, 


leaving  no  lawful  heir.  In  a  con- 
troversy as  to  the  right  to  the  sur- 
plus money  arising  on  foreclosure 
sale  held,  that  upon  the  death  of 
G.  the  legal  title  to  the  real  estate 
went  to  his  heirs;  but  that  by  force 
of  the  marriage  settlement,  E.  be- 
came the  equitable  owner,  and  a 
trust  by  implication  arose  in  her 
favor;  the  heirs  holding  the  title 
as  a  naked  trust  for  her  and  sub- 
ject to  her  right  to  be  vested  with 
it  on  demand;  and  that  upon  her 
death  without  heirs  her  interest 
and  rights  reverted  to  the  State, 
and  it  was  equitably  entitled  to 
the  surplus.  Id. 

6.  Certain  of  the  heirs  of  G.  procured 
the  passage  of  an  act  (Chap.  877, 
Laws  of  1885),  entitled  "  An  act 
to  release  the  interest  of  the 
People  of  the  State  of  New  York 
in  certain  real  estate  to  *  *  * 
(said  heirs),  and  for  other  pur- 
poses." Its  first  section  purports 
to  release  to  the  persons  named  in 
the  title  the  interest  which  the  State 
acquired  by  escheat  in  certain  real 
estate  described.  The  second  sec- 
tion assumes  to  release  to  said  per- 
sons all  the  interest  which  the 
State  has  in  the  personal  property, 
of  which  E.  died  possessed  of,  or 
was  entitled  to.  Hddt  that  the  act 
was  violative  of  the  provision  of 
the  State  Constitution  (art.  8, 
§  18),  which  declares  "that  no 
private  or  local  bill  which  may  be 
passed  by  the  legislature  shall  em- 
brace more  than  one  subject,  and 
that  shall  be  expressed  in  the 
title."  Id. 

7.  Also,  held,  that  the  heirs  of  G. 
having  the  legal  title  to  the  prop- 
erty, and  so  presumably  being  in 
possession  thereof  at  the  time  of 
the  passage  of  the  act,  had  the 
right  to  maintain  their  title  and 
possession  against  all  except  E.,  or 
those  who  had  lawfully  succeeded 
to  her  rights;  and  so,  those  not 
named  in  the  act  were  entitled  to 
raise  the  objection  that  it  did  not 
vest  those  rights  in  the  grantees 
from  the  State.  Id. 


APPEAL. 

1.  R  eeems  that  where  the  record  on 
appeal  in  a  criminal  action  from  a 
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Judgment  of  a  court  of  general 
jurisdiction  discloses  upon  its  face 
that  the  court  had  no  jurisdiction, 
or  that  the  constitutional  method 
of  trial  by  jury  was  disregarded, 
or  that  there  was  some  other  fun- 
damental defect  in  the  proceeding 
which  could  not  be  waived  or 
cured,  it  is  the  duty  of  the  appel- 
late tribunal  to  reverse,  although 
the  question  was  not  formally 
raised  in  the  court  below  and  is  not 
presented  by  any  ruling  or  excep- 
tion on  the  trial.  People  v.  Brad- 
ner.  1 

2.  The  omission  of  the  clerk  in  his 
entry  of  judgment  in  a  criminal 
action  to  state  the  offense  for  which 
the  conviction  was  had,  as  required 
by  the  Code  of  Criminal  Proce- 
dure (§  485),  does  not  render  the 
sentence  void.  The  defect  is  amen- 
dable; and,  upon  appeal  to  this 
court,  other  parts  of  the  record 
may  be  referred  to,  and  if  they  fur- 
nish evidence  of  the  fact  so  omitted 
in  the  entry,  the  court  may  con- 
form the  entry  to  the  fact.    (§  548.) 

Id. 

8.  Even  if  a  single  phrase  of  the 
charge  of  a  court  in  a  criminal 
action,  isolated  from  the  rest  of 
the  charge,  is  found  to  be  errone- 
ous, the  judgment  should  not,  on 
that  account,  be  reversed,  if  the 
whole  charge  properly  instructed 
the  jury,  and  it  can  be  seen,  with 
reasonable  certainty,  that  the  erro- 
neous portion  did  not  mislead  the 
jury  or  influence  the  verdict.  Peo- 
ple v.  Dimick.  18 

4.  On  appeal  from  an  order  of  rever- 
sal in  a  criminal  action,  the  defend- 
ant, for  the  purpose  of  sustaining 
the  reversal,  has  the  right  to  rely 
not  only  upon  the  grounds  on 
which  the  reversal  was  based  in 
the  court  below,  but  upon  any 
error  to  be  found  in  the  record.  Id. 

5.  It  is  the  duty  of  an  appellate  court 
to  give,  in  a  criminal  action,  with 
reason  and  discretion,  full  force 
and  effect  to  the  provision  of  the 
said  Code  (§  542),  declaring  that 
"  after  heading  the  appeal  the  court 
must  give  judgment  without  re- 
gard to  technical  errors  or  defects, 
or  to  exceptions  which  do  not  affect 


the  substantial  rights  of  the  par- 
ties, *'  and  the  one  which  provides 
(§  684)  that  "neither  a  departure 
from  the  form  or  mode  prescribed 
by  this  Code  in  respect  to  any 
pleadings  or  proceedings,  nor  any 
error  or  mistake  therein,  renders 
it  invalid  unless  it  has  actually 
prejudiced  the  defendant."        Id. 

6.  It  is  error  for  the  General  Term 
of  the  Supreme  Court  to  base  a 
reversal  of  a  judgment  rendered 
by  a  trial  court  upon  facts  not 
proved  before  or  found  by  it.  Day 
v.  Town  of  New  Lots.  148 

7.  While  an  appellate  court  under 
certain  circumstances  may  permit 
a  record  not  given  in  evidence 
below  to  be  produced  upon  the 
argument,  it  is  allowable  only  for 
the  purpose  of  sustaining  the  Judg- 
ment, never  for  the  purpose  of  re- 
versing it.  Id. 

8.  In  reviewing  judgments  rendered 
upon  trial  before  a  court  or  a 
referee,  it  is  the  duty  of  the  appel- 
late court  to  indulge  all  reasonable 
presumptions  in  support  of  the 
judgment  and  to  assume  when 
necessary,  that  all  the  evidence  in 
the  case  was  considered,  and  a 
conclusion  thereon,  adverse  to  the 
appealing  party,  reached.  Id. 

9.  To  give  this  court  jurisdiction  to 
review  a  decision  of  the  General 
Term,  reversing  a  judgment  and 
granting  a  new  trial  in  an  action 
tried  by  a  jury,  the  General  Term 
order  must  show  the  facts  confer- 
ring the  jurisdiction.  It  is  suffi- 
cient to  render  a  consideration  of 
the  appeal  impossible  that  the 
General  Term  may  have  reversed 
upon  a  question  of  fact.  Pharis  v. 
Gere.  281 

10.  The  record  on  appeal  from  such 
an  order  contained  a  recital,  imme- 
diately following  the  statement  of 
rendition  of  the  verdict,  that  "  the 
court  thereupon  denied  the  motion 
of  the  defendant  for  a  new  trial 
upon  the  minutes. "  Following  this 
was  a  formal  order  stating  the 
making  of  a  motion  for  a  new  trial 
on  the  minutes,  and  that  "  said  mo- 
tion be  and  the  same  is  hereby 
denied."    Then  followed  an  order 
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of  the  General  Term,  which  recited 
an  appeal  from  the  order  denying 
the  motion  for  a  new  trial,  and  from 
judgment,  and  reversed  both  the 
order  and  the  judgment  and 
granted  a  new  trial.  The  case  also 
disclosed  that  there  were  disputed 
questions  of  fact.  On  appeal  from 
the  General  Term  order,  held,  that 
said  court  had  jurisdiction  of  the 
questions  of  fact,  and  it  was  to  be 
assumed  that  its  order  was  based 
upon  some  one  of  the  grounds 
mentioned  inithe  provision  of  the 
Code  of  Civil  Procedure  (§  999), 
in  reference  to  motions  for  new 
trial  on  the  minutes,  and  as  it  could 
not  be  said  that  the  reversal  was  not 
upon  a  question  of  fact  the  order 
was  not  reviewable  here.  Id. 

11.  It  seems,  an  order  denying  a  mo- 
tion for  a  new  trial  made  on  the 
minutes  should  state  the  grounds 
on  which  the  motion  was  made. 
If  it  does  not  the  General  Term 
may  affirm  or  refuse  to  hear  an 
appeal  therefrom  until  the  order  is 
corrected  by  stating  the  question 
passed  upon  by  the  trial  court.   Id. 

12.  The  General  Term,  however,  may 
entertain  such  an  appeal;  and 
where  it  does,  and  the  questions 
are  argued  and  submitted  to  it,  and 
it  reverses  the  order  and  grants  a 
new  trial,  it  must  be  assumed  its 
decision  was  based  on  some  one  of 
the  grounds  embraced  in  said  pro- 
vision ;  and  where  the  case  pre- 
sents disputed  questions  of  fact,  it 
may  not  be  said  that  the  reversal 
was  not  on  such  a  question.       Id. 

18.  As  to  whether  an  appeal  lies  to 
the  Supreme  Court  from  an  order 
made  bv  a  County  Court  in  an 
action  in  which  a  transcript  was 
filed  from  Justice's  Court,  quare. 
Ithaca  Ag.  Wks.  v.  Eggleston.    272 

14.  A  transcript  of  a  Justice's  Court 
judgment  for  $310.69  was  filed  in 
the  county  clerk's  office.  After  the 
expiration  of  five  years  a  motion 
was  made  by  plaintiff  in  the  County 
Court  for  leave  to  issue  execution. 
On  the  hearing  of  the  motion  de- 
f endantrdid  not  appear,  but  another 
person  appeared  to  oppose  and  pre- 
sented affidavits  to  the  effect  that 
he  was  the  owner  of  the  judgment, 


under  and  by  virtue  of  an  assign- 
ment executed  by  plaintiff's  gen- 
eral agent.  The  matter  was  re- 
ferred to  a  referee,  who  reported 
that  plaintiff  made  an  agreement 
in  writing  to  sell  the  judgment, 
and  that  there  was  no  fraud  in- 
ducing it.  The  court,  on  hearing 
counsel  for  plaintiff  and  the  con- 
testant, the  defendant  not  appear- 
ing, confirmed  the  report,  denied 
plaintiff's  motion,  with  costs  to  the 
contestant.  Held,  that  it  was  a 
special  proceeding  within  the 
meaning  of  the  Code  of  Civil  Pro- 
cedure (§  1357),  and  that  the  order 
was  appealable  to  the  Supreme 
Court.  Ia\ 

15.  The  refusal  of  a  trial  judge  to 
find  on  questions  of  fact  is  not 
fatal  to  his  judgment  where  the 
findings  asked  were  not  material  to 
the  decision  of  the  case,  or  would 
not  be  beneficial  to  the  party  ask- 
ing them.     CaUanan  v.  Oilman. 

360 

16.  Under  the  provision  of  the  Code 
of  Criminal  Procedure  (§  528,  as 
amended  bv  Chap.  493,  Laws  of 
1887),  vesting  in  the  Court  of  Ap- 
peals jurisdiction  to  examine  the 
record  on  appeal  in  a  criminal  ac- 
tion "where  the  judgment  is  of 
death,"  and  to  determine  upon  the 
whole  case  whether  "  the  verdict 
was  against  the  weight  of  evidence 
or  against  law,  or  that  justice  re- 
quires a  new  trial,  whether  any 
exceptions  shall  have  been  taken 
or  not  in  the  court  below,"  the 
defendant  is  not  given  and  may 
not  claim,  as  matter  of  right  in 
this  court,  the  benefit  of  errors 
occurring  on  the  trial ;  the  failure 
to  make  proper  objections  and  take 
exceptions  deprives  him  of  that 
right ;  the  court  is  simply  vested 
with  a  power  in  its  discretion  to 
disregard  the  neglect  and  without 
regard  to  exceptions  to  review  the 
case  upon  the  merits.  People  v. 
DriscoU.  414 

17.  Where,  therefore,  evidence  was 
received  or  rejected  without  objec- 
tion, on  the  trial  in  such  an  action, 
which  if  proper  objections  and  ex- 
ceptions had  been  taken,  would 
have  required  a  reversal,  the  court 
is  not   bound  to  reverse,  and  is 
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only  authorized  to  do  so,  in  its  dis- 
cretion, where  it  appears  affirma- 
tively from  the  whole  case,  that 
injustice  has  been  done  to  the 
accused  in  the  result  arrived  at  b; 


the  trial  court. 


1 


18.  Under  the  new  practice  intro- 
duced by  the  provision  of  the  Code 
of  Civil  Procedure  l§  992),  forbid- 
ding exceptions  to  findings  of  fact 
in  actions  tried  by  the  court  or  a 
referee,  and  permitting  questions 
of  fact  to  be  reviewed  by  the 
General  Term  without  exceptions, 
it  is  the  duty  of  an  appellant  de- 
siring a  review  of  questions  of  fact 
to  see  that  the  case  contains  a  cer- 
tificate that  all  the  evidence  has 
been  included,  or  all  bearing  on 
the  questions  so  sought  to  be  re- 
viewed ;  in  the  absence  of  the  cer* 
tificate  the  General  Term  has  a 
right  to  refuse  to  review  such  ques- 
tions.   Porter  v.  Smith.  681 

19.  A  party  against  whom  a  Judg- 
ment has  been  rendered  is  not 
prevented  from  appealing  to  this 
court  by  the  fact  that  he  has  paid 
the  judgment,  unless  such  pay- 
ment was  by  way  of  compromise, 
or  with  an  agreement  not  to  take 
or  pursue  an  appeal.  Hayes  v. 
Nourse.  v  577 

20.  Where,  upon  hearing  on  habeas 
corpus  brfore  a  justice  of  the  Su- 
preme Court,  the  relator  was 
remanded  to  custody,  and  the 
General  Term,  on  certiorari,  di- 
rected to  said  justice  as  such, 
reversed  the  order  and  directed  the 
discharge  of  the  prisoner.  Held, 
that  said  justice  was  not  the  proper 
person  to  take  an  appeal  to  this 
court;  that  the  decision  affected 
no  substantial  right  of  his  within 
the  meaning  of  the  Code  of  Crimi- 
nal Procedure  (§  519),  or  of  any 
person  of  whom  he  was  the  legal 
representative  or  agent.  Peojole 
ex  ret.  v.  Lawrence  007 

21.  It  seems  the  appeal  in  such  case 
should  be  taken  "  in  the  name  of 
the  People  "  by  the  attorney  gene- 
ral or  the  district  attorney.  (Code 
of  Civ.  Pro.,  §  2059.)  Id. 

22.  An  ex  parte  order  was  made  by 
a  Justice  of  the  Supreme  Court  for 


the  examination  of  one  of  defend- 
ant's officers  before  trial.  Upon 
motion  made  before  another  jus- 
tice on  the  papers  on  which  the 
order  was  granted,  and  other  affi- 
davits and  papers,  the  order  *was 
vacated.  The  justice  who  granted 
the  first  order  was  a  member  of 
the  General  Term  which  heard  an 
appeal  from  the  second  order. 
Had,  that  as  the  first  order  was 
not  under  review  by  the  General 
Term,  the  objection  that  the  court, 
as  constituted,  was  violative  of  the 
constitutional  prohibition  against 
a  judge  or  justice  sitting  in  Gen- 
eral Term  In  review  of  a  decision 
made  by  him  was  not  tenable. 
(State  Const.,  £  8,  art.  6.)  Philips 
v.  Oermania  Bk.  680 

28.  An  appeal  may  not  be  taken  to 
this  court  from  an  interlocutory 
'udgment.     (Code  of  Civil  Pro., 
,§190,191.)   King  Y.Barnes.  645 

24.  An  order  of  General  Term  rever- 
sing an  order  made  on  trial  which 
denied  a  motion  to  amend  the 
complaint,and  granting  the  amend- 
ment, when  the  amendment  does 
not  virtually  change  the  plaintiff's 
claim,  is  in  the  discretion  of  the 
court  and  is  not  reviewable  here. 
(Code  §728.)  Id. 

25.  The  judgment  of  the  General 
Term  herein  ordered  that  certain 
shares  of  stock  should  be  delivered 
by  one  of  defendants,  who  held 
them  as  depositary  or  custodian, 
to  a  referee  appointed  by  the  judg- 
ment. On  appeal  by  defendants 
to  this  court  they  gave  the  security 
required  to  perfect  the  appeal. 
(Code,  §  1826.)  They  then  moved 
that  the  custodian  be  required  to 
deliver  the  stock  to  the  referee, 
which  was  granted,  and  the  stock 
was  so  delivered.  On  motion  of 
certain  of  the  defendants,  plaintiffs' 
proceedings  on  the  judgment  were 
stayed  until  the  hearing  and  decis- 
ion of  said  appeal;  that  order  was 
reversed  by  the  General  Term. 
Held,  that  the  General  Term  order 
was  not  reviewable  here;  that  if 
the  proceedings  were  in  fact  stayed 
by  the  Code  (§  1828),  the  appel- 
lants were  not  entitled  as  a  matter 
of  right  to  an  order,  but  it  was  in 
thediscretion  of  the  court,  and  its 
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determination  was  not  reviewable 
here.  Id. 

Wlien  question  not  raised  on 

trial  may  not  be  raised  on  appeal. 
See  Serviss  v.  McDonnell.  260 

See  Smith  v.  Sector,  etc.  610 

Wfiere  notice  of  appeal  did  not 

show  by  indorsement  or  otherwise  office 
address  or  place  of  business  of  the  attor- 
ney, it  is  ineffectual  to  limit  time  of 
appeal. 

See  Fbrtsmann  v.  Sfiulting.  (Mem.) 
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APPURTENANCES. 

1.  By  the  word  "appurtenance  "  noth- 
ing passes  except  such  incorporeal 
easements,  rights  or  privileges  as 
are  strictly  necessary  and  essential 
to  the  proper  enjoyment  of  the 
estate  granted;  a  mere  convenience 
is  not  sufficient  to  create  such  a 
right  or  easement.  Boot  v.  Wad- 
hans  384 


ASSESSMENT  AND  TAXATION. 

1.  The  complaint  herein  alleged,  in 
substance,  that  plaintiff  purchased 
certain  premises  on  a  mortgage 
foreclosure  sale,  and  paid  the  sum 
bid  to  the  referee  making  the  sale, 
who  made  the  payments  directed 
by  the  decree  and  by  order  of  the 
court  deposited  the  surplus  with 
the  county  clerk;  that  on  or  about 
February,  1874,  defendant's  col- 
lector received  $2,197.82  of  such 
surplus  from  said  clerk,  and  ap- 

Slied  it  upon  a  warrant  held  by 
im  for  the  collection  of  an  assess- 
ment on  the  premises  for  a  local 
Improvement,  which  assessment 
was  subsequently  adjudged  to  be 
illegal  and  void,  and  that  $1,499.98 
of  said  sum  so  received  "  belonged 
to  and  was  and  still  is  the  property 
of  plaintiff,"  and  was  so  taken  and 
received  without  his  knowledge  or 
consent.  The  only  question  of  fact 
litigated  upon  the  trial  was  as  to  the 
ownership  of  the  surplus,  and  the 
only  testimony  given  by  plaintiff 
on  this  subject  was  that  he  paid  a 
subsequent  valid  assessment  for 
the  same  improvement.    No  offer 


was  made  by  plaintiff  to  amend 
his  complaint  or  to  conform  the 
pleadings  to  the  proof  Held,  that 
judgment  was  properly  rendered 
dismissing  the  complaint,  as  the 
proof  failed  to  show  that  plaintiff 
had  any  title  to  the  surplus,  which 
belonged  to  the  mortgagor  or  the 
owner  of  the  equity  of  redemption; 
that  any  equitable  ri^ht  plaintiff 
may  have  had  to  require  the  pay- 
ment of  the  valid  assessment  out  of 
the  surplus  could  not  be  determ- 
ined, as  it  was  not  presented  by  the 
pleadings  and  the  real  party  in 
interest  was  not  represented  in  the 
litigation;  that  the  provisions  of 
the  Code  of  Civil  Procedure  re- 
quiring objections  as  to  defect  of 
parties  to  be  raised  by  answer  or 
demurrer  did  not  apply,  as  de- 
fendant was  only  required  to  plead 
to  the  cause  of  action  stated  in  the 
complaint.  Day  v.  Town  of  Keie 
Lots.  143 

2.  It  seems  it  is  competent  for  the 
court  in  the  judgment  in  a  foreclos- 
ure action  to  direct  the  land  to  be 
sold  free  of  all  liens,  taxes  and  as- 
sessments or  subject  thereto,  or  it 
may  require  them  to  be  paid  out 
of  the  proceeds  of  sale  under  such 
terms  and  conditions  as  it  shall 
prescribe.  Id. 

8.  The  act  of  1882  entitled  "  an  act 
to  amend  chapter  229  of  the  Laws 

.  of  1879,  entitled  'an  act  in  refer- 
ence to  the  collection  of  taxes  in  the 
counties  of  Chautauqua  and  Cat- 
taraugus/ and  the  act  amendatory 
thereof  and  supplemental  thereto 
(Chap.  287,  Laws  of  1882)  is  not 
violative  of  the  provision  of  the 
state  Constitution  (art.  8,  §  16), 
which  declares  no  private  or  local 
act  shall  embrace  more  than  one 
subject  and  that  shall  be  stated  in 
the  title;  the  subject  stated  em- 
braces the  entire  system  of  collec- 
tion, including  the  sale  of  lands 
to  enforce  collection,  the  convey- 
ances and  [their  force  as  evidence 
and  muniments  of  title.  Ensign  v. 
Barse.  829 

4.  Said  act  of  1882  is  not  repugnant 
to  the  provision  of  said  constitu- 
tion (art.  1(  §  6),  or  of  the  federal 
Constitution  declaring  that  no  per- 
son shall  be  deprived  of  life,  liberty 
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or  property  without  due  process  of 
law.  Id. 

I.  The  provision  of  said  act  (g  2),  de- 
claring that  whenever  a  period  of 
fifteen  years  shall  have  elapsed 
after  a  conveyance,  on  a  tax  sale,  of 
the  lands  of  a  non-resident  lying 
in  said  counties,  and  the  former 
owner  or  claimant  shall  not  have 
entered  into  possession  within  that 
period,  the  conveyance  shall  be 
conclusive  evidence  that  the  sale 
and  the  proceedings  prior  thereto 
were  regular,  etc. ,  was  not  intended 
to  and  does  not  cure  jurisdictional 
defects  of  such  a  nature  as  that  the 
legislature  could  not  have  dispensed 
with  the  statutory  requirement,  a 
failure  to  comply  with  which  con- 
\  delect 


stitutes  the  defects. 


Id. 


■6.  The  act  only  raises  a  conclusive 
presumption  of  regularity,  leaving 
the  questions  of  the  assessors'  juris- 
diction and  authority  unaffected,  in 
points  which  may  not  be  dispensed 
with  by  legislative  action.  Id. 

'7.  A  defect  may  be  in  one  sense  juris- 
dictional, as  regards  the  authority 
of  assessors  acting  under  an  exist- 
ing law.  and  yet  not  so  as  it  re- 
spects the  power  of  the  legisla- 
ture to  pass  a  statute  curing  the 
defect.  Id. 

U.  An  omission  of  the  dollar  mark  in 
the  statement  in  a  tax  roll  and 
warrant  of  the  amount  of  a  tax  is 
not  a  jurisdictional  defect.         Id. 

9.  Where  an  assessment-roll,  made 
out  in  1849,  was  not  signed  by  the 
assessors  as  required  by  the  pro- 
visions of  the  statute  then  in  force 
(1  R.  8.,  898,  §  25),  but  the  certifi- 
cate, which  was  written  upon  the 
roll  itself  and  which  referred  to  it 
as  the  "  above  assessment-roll "  and 
as  having  been  the  work  of  the  as- 
sessors, was  signed.  Held,  that 
the  defect  was  not  jurisdictional, 
and  so,  not  beyond  the  reach  of  the 
act  of  1882.  Id. 

10.  It  $eems  that  if  the  certificate  had 
been  written  on  a  separate  piece  of 
paper  and  attached  to  the  roll,  the 
conclusion  would  have  been  the 
same.  Id. 


11.  In  that  part  of  the  certificate 
which  related  to  the  mode  of  valu- 
ation the  words  "  solvent  creditor  " 
were  written  instead  of  "solvent 
debtor."  Held,  that  this  was  not  a 
jurisdictional  defect.  Id. 

12.  The  assessment  was  for  a  county 
and  highway  tax,  no  number  of 
the  road  district  or  date  of  the  com- 
missioners' warrant  was  given. 
Held,  it  was  not  requisite  that  these 
details  should  appear  on  the  assess- 
ment-roll. Id. 

18.  Thesalewasinl852.  The  county 
treasurer's  notice  of  sale  was  not 
delivered  to  the  printers  for  publi- 
cation on  or  before  the  first  day  of 
September  as  required  by  the  act 
of  1850  (Chap.  298,  Laws  of  1850). 
The  day  of  sale  was  the  first  Tues- 
day in  December;  the  notice  was 
dated  September  fifteenth;  it  was 
published  once  in  each  week  for 
the  prescribed  ten  weeks.  Held, 
that  the  defect  was  not  jurisdic- 
tional. Id. 

14.  The  provision  of  the  act  of  1885 
(§  6,  Chap.  145,  Laws  of  1885), 
which  provides  that '  *  the  real  prop- 
erty of  non-resident  owners  im- 
proved or  occupied  by  a  servant  or 
agent,  shall  be  subject  to  assess- 
ment of  highway  labor  and  at  the 
same  rate  as  resident  owners,"  was 
not  intended  to  take  the  place  of 
the  provisions  of  the  Revised  Stat- 
utes (1  R.  S.,  505,  §  19  et  see.),  in 
reference  to  the  assessment  of  non- 
resident lands  for  highway  labor, 
but  simply  to  provide  that  lands 
of  a  non-resident  occupied  or  im- 
proved by  him,  his  agent  or  ser- 
vant, should  be  assessed  the  same 
as  resident  lands,  leaving  non-resi- 
dent lands  not  so  occupied  or  im- 
proved to  be  assessed  as  provided 
by  the  former  statute.  Id. 

15.  The  provision  of  said  act  of  1850 
(Chap.  298,  Laws  of  1850),  repeal- 
ing certain  portions  of  the  Revised 
Statutes,  but  declaring  that  such 
repeal  should  not  affect  "any  tax 
levied  or  assessed  prior  to  the  year 
1849,  nor  any  proceeding  for  the 
collection  thereof,"  did  not  have 
the  effect  to  exclude  from  collec- 
tion, by  sale  of  the  land,  a  tax  as- 
sessed in  1849  upon  non-resident 
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land  and  returned  to  the  comptrol- 
ler prior  to  the  passage  of  eaia  act. 
The  act  simply  changed  the  future 
and  prospective  course  of  proceed- 
ing for  the  collection  of  such  a  tax. 

Id. 

16.  A  sale  in  conformity  with  the 
provisions  of  the  new  act  was  ac- 
cordingly held  valid.  Id. 

17  Under  the  provision  of  the  act  of 
1857  (§  3,  Chap.  456,  Laws  of  1857), 
in  reference  to  the  taxation  of  the 
capital  stock  of  certain  corpora- 
tions, which  provides  that  such 
stock,  after  certain  specified  deduc- 
tions "shall  be  assessed  at  its 
actual  value  and  taxed  in  the  same 
manner  as  the  other  personal  and 
real  estate  of  the  county,"  the 
method  of  ascertaining  the  actual 
value  is  left  to  the  judgment  of 
the  assessors,  and  they  have  a  right 
to  resort  to  any  and  all  of  the  tests 
and  measures  of  value  which  were 
ordinarily  adopted  for  business 
purposes  in  estimating  values. 
PiBople  ex  rel.  v.  Coleman.  541 

18.  When  the  assessors  have  so  exer- 
cised their  judgment-it  is  subject 
to  no  review  or  correction,  except 

,  as  prescribed  by  law.  Id. 

19.  Accordingly,  held,  that  in  making 
such  an  assessment,  the  assessors 
were  not  limited  to  the  market 
value*  of  said  stock  less  the  statut- 
ory exceptions,  and  where  they 
took  as  the  measure  of  value  the 
"book  value,"  i.  e.,  estimating  all 
the  assets  as  they  appeared  on  the 
corporate  books,  deducting  all 
the  liabilities  and  other  matters 
required  to  be  deducted  by  law, 
that  their  action,  if  it  did  injustice 
to  the  corporation,  was  subject  to 
review  in  the  Supreme  Court  under 
the  act  of  1880  (Chap.  269,  Laws 
of  1880);  but  that  this  court  had 
no  power  to  interfere  with  the 
assessment.  Id. 


ASSIGNMENT  FOR  (BENEFIT 
OF  CREDITORS). 

1.  The  members  of  the  firm  of  McD., 
K.  &  Co.,  purchased,  for  the  pur- 
poses of  the  firm  business,  certain 
real  estate  which  was  conveyed  to 


the  individual  members  and  there- 
after used  by  the  firm.  McD.  died 
intestate,  and  his  interest  in  the 
real  estate  was  sold  by  order  of  the 
surrogate  to  pay  his  individual 
debts,  the  purchaser  conveyed  said 
interest  to  E.  who  sold  and  con- 
veyed the  same  to  C,  taking  the 
bond  of  the  latter,  secured  by 
mortgage  on  the  interest  purchased 
to  secure  aportion  of  the  purchase- 
money.  E.  also  caused  to  be  con- 
veyed to  C.  a  third  interest  in  the 
firm  business,  the  latter  covenant- 
ing to  pay  all  the  existing  debts  of 
the  firm.  C,  with  the  surviving 
partners,  formed  a  copartnership 
to  carry  on  the  business,  and  used 
and  occupied  the  said  real  estate. 
The  new  firm  having  become 
insolvent,  made  a  general  assign- 
ment  for  the  benefit  of  creditors, 
which  included  the  said  real  estate. 
The  assignees  sold  and  conveyed 
the  same  to  F.,  subject  to  all  liens 
and  incumbrances.  F.  took  and 
retained  possession.  In  an  action 
to  foreclose  the  mortgage  so  given 
by  C.  it  did  not  appear  that  there 
were  any  debts  of  the  old  firm 
outstanding  or  existing  at  the  time 
of  the  conveyance  to  nira.  Held, 
that  neither  C.  nor  F.  or  his 
grantees  had  any  legal  or  equitable 
defense  to  the  mortgage;  that  E. 
at  the  time  of  his  conveyance  to 
C.  had  an  interest  in  the  property 
capable  of  being  transferred  by 
deed,  which  furnished  a  sufficient 
consideration  for  the  bond  and 
mortgage,  and  that  the  same  was 
a  valid  and  subsisting  lien  at  the 
time  of  the  conveyance  to  F. ;  that 
no  equities  existed  in  favor  of 
creditors  giving  the  assignees 
power  to  question  the  lien  of  the 
mortgage ;  but  even  if  there  were, 
as  they  did  not,  and  did  not  trans- 
fer any  right  to  do  so,  but  sold 
subject  to  existing  liens,  their 
grantee  and  those  succeeding  to 
his  interests  acquired  no  such 
right.    McOonihe  v.  FaUe.        404 

2.  In  January,  1878,  defendent  M. 
and  one  E.  formed  a  copartnership 
under  the  firm  name  of  M.  &  E., 
the  profits  of  the  business  to  be 
divided  equally.  It  was  agreed 
between  E.  and  one  F.  that  the 
latter  should  receive  E's  share  of 
the  profits  with  certain  exceptions. 
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This  agreement  was  assented  to  by 
M.  upon  condition  that  it  should 
in  no  respect  conflict  with  or  affect 
the  rights  secured  by  the  copartner- 
ship articles.  After  the  expiration 
of  the  term  of  the  copartnership 
E's  connection  with  the  business 
ceased  and  it  was  carried  on  by  M. 
individually,  but  in  the  Arm  name, 
he  retaining  and  using  as  his  own 
the  firm  assets;  he  subsequently 
made  an  assignment  to  C.  xor  the 
benefit  of  creditors.  Plaintiff  com- 
menced an  action  against  M.  and 
F.  as  joint  debtors,  the  summons 
in  which  was  served  upon.  F. 
Judgment  was  recovered  and 
•execution  issued  against  their  joint 
property  and  the  individual  prop- 
erty of  F.  On  its  return  nulla 
bona,  this  action  was  brought  by 
plaintiff  as  such  judgment-creditor 
against  M.  and  C.  to  set  aside  the 
assignment.  The  court  found  that 
F.  knew  of  the  intended  assign- 
ment and  ratified  it.  Held,  that  the 
complaint  was  properly  dismissed; 
that  the  agreement  between  E.  and 
F.  did  not  make  the  latter  a  mem- 
ber of  the  firm  or  give  him  any 
interest  in  the  firm  business,  which 
could  bo  reached  by  a  creditor  of 
his  until  after  the  firm  debts  had 
been  satisfied.  RockefeOow  v. 
Miller.  607 


ASYLUMS. 
See  Soldier*  &ome. 


ATTACHMENT. 

1.  The  liability  of  personal  property 
situated  in  this  state,  but  belong- 
ing to  a  non-resident,  to  be  attached 
and  sold  under  legal  process  is  to  be 
determined  by  the  law  of  the  state, 
not  that  of  the  jurisdiction  where 
the  owner  lives.    KeUer  v.  Paine. 

88 

2.  One  F.,  a  resident  of  Pennsylva- 
nia, on  March  24,  1881,  executed 
to  plaintiffs,  in  that  state,  an  instru- 
ment, in  form  an  absolute  bill  of 
sale,  but  in  fact  given  as  a  chattel 
mortgage  on  a  canal  boat  owned 
by  him,  then  lying  in  the  Erie 
•canal  in  the  town  of  G.  F.  in  this 


state.  An  agent  of  the  mortgagee 
filed  a  copy  of  the  mortgage  on  the 
next  day  in  the  town  clerk's  office 
of  said  town,  and  went  on  board 
the  boat  and  assumed  possession 
thereof.  Defendant,  however,  had 
previously  on  the  same)  day,  as 
sheriff,  levied  upon  the  boat  by 
virtue  of  an  attachment  against  F.f 
and  subsequently  sold  it  on  exe- 
cution. The  mortgagee  and  attach- 
ing creditors  were  also  residents 
of  Pennsylvania.  In  an  action  for 
a  conversion  of  the  boat  held,  that 
both  under  the  provisions  of  the 
Revised  Statutes  relating  to  chattel 
mortgages  and  the  act  in  relation 
to  liens  on  canal  boats  (§§  1  and 
2,  Chap.  412,  Laws  of  1864),  the 
instrument  was  void  and  plaintiffs 
were  not  entitled  to  recover.      Id. 


BANKS  AND  BANKING. 

One  W.  delivered  to  plaintiff  in  pay- 
ment for  property  purchased  of 
him,  a  check  drawn  upon  defend- 
ant, signed  by  W.  ana  payable  to 
himself  or  order.  This  check  de- 
fendant certified  at  the  request  of 
the  drawer  and  while  it  was  still 
in  his  possession,  he  at  that  time 
having  funds  in  the  bank.  It  was 
not  indorsed  bv  W.  Payment  of 
it  was  refused.  In  an  action  to 
recover  the  amount  of  the  check 
held,  that  defendant  was  not  liable: 
that  the  action  could  be  supported 
only  by  proof  that  all  of  the  con- 
ditions upon  which  the  authority 
of  the  bank  to  pay  the  check  was 
made  to  depend  had  been  per- 
formed; that  one  of  these  condi- 
tions wasW  s  indorsement  thereon. 
Lynch  v.  Fir*  Nat.  Bk.  179 


BILLS,  NOTES  AND  CHECK8. 

1.  One  W.  delivered  to  plaintiff  in 
payment  for  property  purchased 
of  him,  a  check  drawn  upon  de- 
fendant, signed  by  W.  and  pay- 
able to  himself  or  order.  This 
check  defendant  certified  at  the 
request  of  the  drawer  and  while  it 
was  still  in  his  possession,  he  at 
that  time  having  funds  in  the 
bank.  It  was  not  indorsed  by  W. 
Payment  of  it  was  refused.    In 
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an  action  to  recover  the  amount  of 
the  check  held,  that  defendant  was 
not  liable ;  that  the  action  could 
be  aupported  only  by  proof  that 
all  of  the  conditions  upon  which 
the  authority  of  the  bank  to  pay 
the  check  was  made  to  depend  had 
been  performed  ;  that  one  of  these 
conditions  was  W.'s  indorsement 
thereon.  Lynch  v.  fflrst  Nat. 
Bank.  179 

3  It  teem*  that  the  certification  of  a 
check  is  in  effect  an  acceptance ;  it 
amounts  to  a  representation  that 
the  drawer  has  funds  in  the  bank 
with  which  to  pay  the  check  and 
that  it  will  retain  and  pay  them  to 
the  holder;  but,  if  the  holder  is  the 
drawer,  the  contract  between  them 
is  that  the  bank  will  pay  only  in 
accordance  with  the  terms  of  the 
check  and  subject  to  the  conditions 
written  therein  by  the  drawer.  Id. 


BILLS  OP  LADING. 

1.  M.  D.  &  Co.,  shipped  certain 
sugars  at  Manilla  for  New  York, 
taking  bills  of  lading  therefor, 
transferable  to  their  order  on  pay- 
ment of  the  freight;  these  bills  said 
firm  indorsed  in  blank  and  deliv- 
ered to  defendant  to  secure  the 
acceptance  and  payment  of  bills  of 
exchange  drawn  by  the  consignors 
and  discounted  by  defendant. 
The  bills  were  accepted,  and  at  the 
request  of  the  drawees,  defendant, 
through  its  New  York  agent,  de- 
livered the  bills  of  lading  to  plain- 
tiff, receiving  his  receipt  therefor, 
which  contained  an  agreement  on 
his  part  to  store  the  sugars  as  de- 
fendant's property  as  soon  as 
landed  in  a  public  warehouse, 
delivering  warehouse  receipts  tc 
be  retained  by  defendant's  agent 
until  the  acceptances  were  paid  or 
provided  for.  The  intention  of 
the  arrangement,  it  was  stated, 
was  "  to  protect  and  preserve  un- 
impaired the  lien  of  the  bank  or  its 
agent  on  said  merchandise."  Plain- 
tiff was  a  commission  merchant  in 
New  York  and  had  acted  as  such 
for  M.  D.  &  Co.,  in  the  sale  of 
goods  sent  by  that  firm  to  New 
York  for  sale.  His  practice  had 
been  to  advance  moneys  to  pay  the 


freight  on  goods  sent  by  said  firm 
to  New  York,  when  received,  to 
sell  the  same,  reimburse  himself 
for  the  advances  and  account  for 
the  net  proceeds.  To  obtain  pos- 
session of  the  sugars  on  arrival, 
plaintiff  was  required  to  and  did 
pay  the  freight;  he  caused  them  to 
be  entered  in  the  custom  house 
and  placed  in  a  public  warehouse, 
taking  warehouse  receipts  in  his 
own  name.  Hdd,  that  plaintiff 
was  entitled  to  have  the  sum  so 
paid  refunded  before  defendant 
was  entitled  to  the  property  ;  that 
the  latter,  whether  regarded  as 
pledgee  or  owner,  had  the  right 
of  possession  only  on  payment  of 
the  freight;  that  plaintiff  stood  in 
no  position  toward  M.  D.  «fc  Co., 
which  made  it  his  duty  to  advance 
the  money  out  of  his  own  funds 
and  trust  to  the  personal  credit  of 
that  firm  for  repayment ;  that  the 
receipt  required  plaintiff  to  receive 
the  property  from  the  carrier  on 
arrival  and  store  it  as  the  defend- 
ant's property,  and  when  defend- 
ant thus  permitted  plaintiff  to  take 
the  property  fy  became  obligated  to 
repay  the  expenses  actually  and 
necessarily  incurred  by  the  latter 
in  the  performance  of  his  agree- 
ment; that  the  agreement  was  fully 
carried  out  when  the  lien  of  the 
bank  was  kept  exactly  in  the  same 
state  it  was  in  when  the  arrange- 
ment was  made.  Cooper  v.  H.  JT. 
and  8.  Banking  Corp'n.  && 


BONA  FIDE  HOLDER. 

The  defense  of  want  of  consideration 
is  available  against  an  assignee  of 
a  mortgage,  although  he  is  a  bona 
fide  purchaser;  he  stands  in  respect 
to  the  security  in  the  place  of  the 
assignor.    Briggsv.Langford.  680 


BONDS. 

Where,  pursuant  to  an  order  of  the 
court,  surplus  money  arising  on 
foreclosure  sale  of  land  belonging 
to  an  intestate's  estate,  was  paid 
over  to  a  surrogate,  and  were  by 
him  deposited  in  good  faith  with  a 
private  banker  in  good  standing- 
and  credit,  doing  a  general  bank! 
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ing  business,  pending  proceedings 
to  determine  the  parties  entitled 
thereto,  and  before  the  termination 
of  such  proceedings  the  banker 
failed  and  his estateproved  to  be 
largely  insolvent.  Held,  it  appear- 
ing there  was  no  negligence  on  the 
part  of  the  surrogate,  that  the 
sureties  on  his  official  bond  were 
not  liable  for  the  loss.  People  ex 
rel.  v.  Faulkner.  477 

Bonds  made  by  a  railroad  corpo- 
ration, validity  of. 
See  Day  v.  0.  AL.  C.  R.  R.  Go.  129 

See  Town  Bonding. 


BOUNTIES. 

In  November,  1866,  the  board  of 
supervisors  of  Saratoga  county, 
acting  under  the  authority  con- 
ferred upon  such  board  by  the  acts 
of  1864  and  1865  (Chaps.  8  and  72, 
Laws  of  1864 ;  chap.  41,  Laws  of 
1865),  passed  resolutions  providing 
for  raising,  by  taxation,  a  portion 
of  the  bounty  debt,  and  directing 
the  county  treasurer  "to  procure 
an  extension  of  the  time  of  pay- 
ment of  the  residue."  Similar 
resolutions  were  passed  each  vear 
down  to  1875,  and  the  annual  ac- 
counts of  the  county  treasurer, 
with  the  accompanying  vouchers, 
showed  that  he  made  new  loans 
and  issued  new  obligations  each 
year.  In  an  action  upon  two  notes 
given  by  the  county  treasurer  to 
plaintiff  for  money  loaned,  which, 
upon  their  face,  purported  to  have 
been  Issued  in  pursuance  of  said 
resolutions,  it  appeared  that  said 
officer  had  fraudulently  overissued 
notes  to  a  large  amount,  and  that 
plaintiff  was,  with  the  exception 
of  one  year,  a  member  of  the  board 
of  supervisors  from  1868  to  1875, 
and  chairman  of  the  board  for 
several  years.  There  was  no  proof 
that,  at  the  time  the  money  was 
borrowed,  it  was  not  needed  for 
the  purposes  specified  in  the  reso- 
lutions, or  that  it  was  misappro- 
priated. Held,  the  presumption 
was  that  the  county  treasurer 
actually  borrowed  this  money,  as 
authorized,  and  applied  it  to  the 
uses  of  the  county ;  that  the  fact 


that  plaintiff  was  a  member  of  the 
board  did  not  make  him  charge- 
able with  knowledge  of  the  wrongs 
perpetrated  '  by  the  county  treas- 
urer; but  even  if  so  chargeable, 
this  would  not  constitute  a  defense. 
Clark  v.  Supre.  Sar.  Co.  558 


BRIBERY. 

1.  The  section  of  the  Penai  Code 
(§  79),  declaring  that  any  person 
offending  against  the  sections 
thereof  relating  to  bribery  "is  a 
competent  witness  against  another 
person  so  offending,  and  may  be 
compelled  to  testify  upon  any  trial, 
hearing,  proceeding  or  investiga- 
tion," Is  not  violative  of  the  con- 
stitutional provision  (State  Const, 
art.  1,  §  6),  declaring  that  no  person 
shall  "be  compelled,  in  any  crimi- 
nal case,  to  be  a  witness  against 
himself; "  as  it  is  provided  in  the 
section  not  only  that  "the  testi- 
mony so  given  shall  not  be  used 
in  any  prosecution  or  proceeding 
*  *  *  against  the  person  so  testi- 
fying" but  that  "the  person 
testifying  to  the  giving  of  a  bribe 
which  has  been  accepted  shall  not 
thereafter  bo  liable  to  indictment, 
prosecution  or  punishment  for  that 
bribery."    People  v.  Sharp.       427 

2.  The  said  section  embraces  legisla- 
tive proceedings  or  investigations. 

8.  Notwithstanding  the  vesting  of 
judicial  power  in  the  courts,  certain 
powers,  in  their  nature  judicial, 
belong  to  the  state  legislature  and 
may  be  delegated  to  a  committee, 
with  authority  to  take  testimony 
and  summon  witnesses,  and  a 
refusal  to  appear  and  testify  in 
obedience  to  the  subpoena  of  such 
a  committee  is  a  contempt,  and 
under  the  Penal  Code  (§§  68,  69) 
renders  the  person  guilty  of  a 
misdemeanor.  Id. 

4.  Where  a  person  attends  before  a 
legislative  committee  in  obedience 
to  its  subpoena  and  is  sworn  and 
examined  as  a  witness,  he  cannot 
be  deemed  a  willing  or  consenting 
witness,  and  he  does  not  waive  the 
privilege  given  by  said  section  by 
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not  asserting  it  before  the  com- 
mittee. Id. 

5.  The  terms  of  a  preamble  and 
resolution  directing  an  investiga- 
tion, may  be  looked  to  to  determine 
the  legislative  intent.  Id. 

6.  An  indictment  for  bribery  under 
the  Penal  Code  (§78),  charged  the 
defendant  with  offering  and  giving 
toF.,a  member  of  the  common 
council  of  the  city  of  New  York, 
a  specified  sum  of  money,  with 
intent  to  influence  him  in  the 
exercise  of  his  powers  and  func- 
tions as  such  member,  upon  the 
application  of  the  Broadway  Sur- 
face Railroad  Company  for  the 
consent  of  the  common  council 
to  the  construction  of  its  railway. 
On  the  trial,  it  was  proved  that 
a  bribe  had  been  given  to  and  ac 
cepted  by  F. ;  also,  that  defendant 
was  subpoenaed  as  a  witness  and 
attended  in  obedience  to  the  sub- 
poena before  a  committee  of  the 
state  senate  appointed  to  investi- 
gate the  methods  adopted  by  the 
company  in  obtaining  such  con- 
sent. The  preamble  and  resolu- 
tions appointing  the  investigating 
committee  were  given  in  evidence. 
The  former  referred  to  the  provi- 
sions of  the  Constitution  and  the 
statutes  relating  to  street  railways 
requiring  the  consent  Df  the  local 
authorities,  and  recited  that  the 
charge  was  made  thaf.  the  consent 
to  the  railroad  upon  Broadway 
was  obtained  by  fraud  and  through 
corrupt  influence  and  bribery  of 
members  of  the  common  council, 
and  the  committee  was  authorized 
by  the  resolutions  to  investigate 
fully  the  action  of  the  board  of 
aldermen  of  said  city  which  grant- 
ed or  gave  the  consent- M  or  of  any 
member  thereof  who  voted  for  the 
same  in  respect  thereto."  The 
sergeant-at-arms  of  the  senate  was 
directed  to  attend  the  sitting  of  the 
committee,  serve  subpoenas,  etc. 
The  prosecution  was  then  allowed 
to  prove  under  exception  and  ob- 
jection the  testimony  so  given  by 
defendant,  which  tended  to  show 
his'complicity  in  the  crime.  Held, 
error;  that  the  senate  had  power 
to  authorize  the  investigation;  that 
the  testimony  was  to  be  considered 
as  given  under  compulsion;  that 


the  case  was  covered  by  said  sec- 
tion; and,  therefore,  that  the  testi- 
mony so  given  was  privileged.  Id. 

7.  The  history  of  legislation  in  this 
state  on  the  subject  of  bribery 
given.  Id. 

8.  Evidence  was  allowed  to  be 
given  on  the  part  of  the  prosecu- 
tion, under  objection  and  excep- 
tion, proving  a  corrupt  proposal 
made,  about  a  year  prior  to  the 
offense  charged,  by  defendant  to 
an  engrossing  clerk  of  the  assem- 
bly, to  pay  said  clerk  |5,000  to 
alter  a  certain  bill  in  reference  to 
street  railways,  which  said  clerk 
then  had  in  his  possession,  so  that 
its  terms  might  authorize  the  con- 
struction of  a  railroad  on  Broad- 
way in     said  city.    EM,  error. 

Id, 

9.  OneM.,  a  member  of  the  board  of 
aldermen,  called  as  a  witness  for 
the  prosecution,  testified  that  after 
the  "  consent "  was  given  he  re- 
ceived from  one  De  L.  $5,000. 
After  repeatedly  denying  any  un- 
derstanding on  his  part  that  it  was 
paid  on  account  of  the  Broadway 
Railroad  Company,  he  was  asked: 
"  What  did  you  think  at  the  time, 
what  he  gave  it  to  you  for?"  The 
witness  answered,  under  objection 
and  exception:  "  I  supposed  it  was 
for  the  Broadway  Road."  Held,  the 
testimony  was  incompetent  and  its 
reception  error.  Id. 

10.  The  prosecution  was  permitted 
to  prove,  as  part  of  the  evidence  in 
chief,  by  a  detective  officer  that  he 
had  been  employed  by  the  district 
attorney  to  serve  subpoenas  upon 
certain  persons  named  in  the  in- 
dictment as  co-defendants,  who 
were  claimed  by  the  prosecution 
to  be  important  and  material  wit- 
nesses, and  some  of  whom,  espe- 
cially one  M.,  it  had  already  been 
proved  were  intermediaries  be- 
tween the  person  giving  and  those 
receiving  the  bribes;  that  he  found 
M.  in  Canada  and  served  a  sub- 
poena upon  him;  that  the  others 
were  in  Canada  also,  but  that  wit- 
ness did  not  see  them.  It  was  not 
claimed  by  the  prosecution  that 
defendant  was  privy  to  their  ab- 
sence, or  that  the  object  of  the 
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-testimony  was  to  furnish  a  basis 
for  evidence  otherwise  inadmissi- 
ble. Held,  that  the  reception  of 
the  evidenoe  was  error.  Id. 


BRIDGES. 

Under  and  by  the  provisions  of  the 
acts  under  which  the  New  York 
and  Brooklyn  Bridge  was  con- 
structed (Chap.  890,  Laws  of  1867; 
Chap.  601,  Laws  of  1874:  Chap. 
800,  Laws  of  1875),  the  bridge  be- 
longs  to  the  two  cities  of  New 
York  and  Brooklyn,  the  trustees 
thereof  are  their  agents,  and  those 
employed  by  the  trustees  are  the 
agents  and  servants  of  the  cities, 
for  whose  careless  and  negligent 
acts  in  performing  the  duties  of 
their  employment  the  cities  are 
liable.     Walsh  v.  Mayor,  etc.    230 


BROOKHAVEN  (TOWN  OF). 

1.  It  seems  the  presumption  is,  that 
the  title  of  a  person  in  possession  of 
upland  adjoining  Setauket  bay,  in 
the  town  of  Brookhaven,  -Long 
Island,  before  the  Nicholas  patent 
to  that  town  of  1666,  extended  to 
high-water  mark.    Roe  v.  Strong. 

$.  A*  to  a  possession  originated  after 
said  patent  and  a  title  derived 
under  it,  it  seems  the  cliff  is  the 
boundary  on  the  water  side,  leav- 
ing a  strip  of  land  along  the  shore 
above  high-water  mark,  which  was 
reserved  for  common  use.  Id. 

8.  By  virtue  of  said  patent  and  the 
Dongan  patent  of  1686  and  the 
confirmation  thereof  by  the  Colo- 
nial government,  the  said  town 
was  vested  with  title  to  the  lands 
under  the  waters  of  the  bays  and 
harbors  included  within  the  boun- 
daries of  the  patents,  as  well  as  to 
the  uplands  not  already  the  subject 
of  private  ownership.  Id. 

4.  The  title  to  the  lands  under  water 
vested  in  the  town,  subject  to  the 
public  right  of  navigation,  and  it 
seems  the  town  may  not  alienate 
the  title  so  acquired  to  the  material 
prejudice  of  the  common  right. 

Id. 


.  Where,  under  grant  made  by  the 
trustees  of  said  town,  an  individ- 
ual erected  a  wharf  and  a  bridge 
over  the  water  of  the  bay.  Held, 
that  if  the  grant  was  unlawful  and 
the  construction  an  unlawful  ob- 
struction of  navigation,  the  wrong 
could  not  be  redressed  by  action 
brought  by  an  individual  who  had 
suffered  no  special  injury ;  that 
plaintiffs  in  such  an  action  had  no 
standing  unless  they  established 
that  the  title  of  the  town  had  been 
divested  and  had  been  acquired  b; 
them. 


1 


I.  In  an  action  of  trespass  to  recover 
damages  for  the  erection  of  the 
wharf  and  bridge,  plaintiffs  claim- 
ed under  an  unrecorded  deed  exe- 
cuted by  8.  in  1768,  which  pur- 
ported to  convey  "  a  certain  piece 
of  salt  thatch  "  by  lines  which  in- 
cluded the  locus  in  quo.  Plaintiffs 
proved  that  from  time  to  time  the 
grantees  under  the  deed  cut 
the  salt  thatch  growing  on  the 
premises,  and  that  one  of  them 
leased  to  another  the  right  to 
cut  thatch;  there  was  no  evi- 
dence that  the  town  in  any  way 
ever  recognized  any  title  under 
the  deed,  or  that  it  had  any  notice 
of  it.  The  premises  were  never  en- 
closed, but  remained  open,  sub- 
ject, without  obstruction,  to  the 
ebb  and  flow  of  the  tide  and  to 
the  uses  of  a  public  landing  place. 
It  also  appeared  that  the  trustees 
of  the  town  exercised  jurisdiction 
over  the  part  of  the  shore  in  ques- 
tion and  inconsistent  with  the 
claim  of  title  made  by  plaintiffs. 
Held,  the  evidence  failed:  to  show 
any  title  by  adverse  possession ; 
that  assuming  the  town  was  cog- 
nizant of  the  acts  of  S.  and  his 
grantees  in  cutting  the  thatch, 
j  that  they  claimed  an  exclusive 
right  and  that  it  acquiesced  there- 
in, this,  at  most,'  gave  plaintiffs 
simply  a  prescriptive  right  as 
against  the  town  to  take  the  thatch; 
it  did  not  confer  a  title  to  the  soil. 

Id. 


BROOKLYN  (CITY  OP). 

Under  and  by  the  provisions  of  the 
acts  under  which  the  New  York 
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and  Brooklyn  Bridge  was  con- 
structed (Chap.  399,  Laws  of  1867; 
<  hap.  601,  Laws  of  1874  ;  Chap. 
800,  Laws  of  1875),  the  bridge  be- 
longs to  the  two  cities  of  New 
York  and  Brooklyn,  the  trustees 
thereof  are  their  agents,  and  those 
employed  by  the  trustees  are  the 
agents  and  servants  of  the  cities, 
for  whose  careless  and  negligent 
acts  in  performing  the  duties  of 
their  employment  the  cities  are 
liable.     Walsh  v.  Mayor,  etc.      220 


BURDEN  OF  PROOF. 

Where  it  is  shown  that  the  considera- 
tion expressed  in  an  instrument, 
not  under  seal,  was  not  actually 
given  or  promised,  and  a  party 
claims  there  was  some  other  con- 
sideration, it  is  incumbent  upon 
him  to  show  it.  Fargie  v. 
Walton.  898 


CANAL  BOATS. 

One  F. ,  a  resident  of  Pennsylvania,  on 
March  24, 1881,  executed  to  plaint- 
iffs, in  that  state,  an  instrument  in 
form  an  absolute  bill  of  sale,  but  in 
fact  given  as  a  chattel  mortgage  on 
a  canal  boat  owned  by  him,  then 
lying  in  the  Erie  canal  in  the  town 
of  G.  F.  in  this  state.  An  agent 
of  the  mortgagee  filed  a  copy  of 
the  mortgage  on  the  next  day  in 
the  town  clerk's  office  of  said  town, 
and  went  on  board  the  boat  and 
assumed  possession  thereof.  De- 
fendant, however,  had  previously 
on  the  same  day,  as  sheriff,  levied 
upon  the  boat  by  virtue  of  an 
attachment  against  F.,  and  subse- 
quently sold  it  on  execution.  The 
mortgagee  and  attaching  creditors 
were  also  residents  of  Pennsyl- 
vania. In  an  action  for  a  conver- 
sion of  the  boat  held,  that  both 
under  the  provisions  of  the  Revised 
Statutes  relating  to  chattel  mort- 
gages and  the  act  in  relation  to 
Hens  on  canal  boats  (§§  1  and  2, 
Chap.  412,  Laws  of  1864),  the 
instrument  was  void  and  plaintiffs 
were  not  entitled  to  recover.  Kel- 
ler v.  Paine.  83 


CASES     REVERSED,     DISTIN- 
GUISHED,  ETC. 

Frees  v.  Ford  (16  N.  Y.  176),  dis- 
tinguished.    People  v.  Bradner.    8 

Silvey  v.  Lindsay  (42  Hun,  116),  re- 
versed.   Silvey  v.  Lindsay.         55 

Keller  v.  Paine  (34  Hun,  167),  re- 
versed.   Keller  v.  Paine.  83 

Kincaid  v.  Dwindle  (59  N.  Y.  548), 
distinguished  and  limited.  Hot- 
lingshead  v.  Woodward,  103 

SoUnger  v.  Earle  (82  N.  Y.  393),  held 
not  in  conflict.  Schoener  v.  Lis- 
sauer.  116 

Edynes  v.  Rudd  (102  N.  Y.  372),  held 
not  in  conflict.  Schoener  v.  Lis- 
sauer.  116 

In  re  B.W.  &  N.  R.  Co.  (72  N.  Y. 
245;  75  id.  335),  distinguished. 
Day  v.  0.  &  L.  C.  R.  R.  Co.    189 

B.  S.  T.  Co.  v.  City  of  B.  78  N.  Y. 
525)  distinguished.  Day  v.  0.  dfe 
L.  C\  R.  R.  Co.  139 

Day  v.  Town  of  New  Lots  (36  Hun, 
263),  reversed.  Day  v.  Town  of 
New  Lots.  148 

Farnham  v.  Benedict  (89  Hun,  22), 
reversed.    Farnham  v.   Benedict. 

159 

Freiind  v.  7.  <ft  T.  Nat.  Bk.  (76  N. 
Y.  352),  distinguished.  Lynch  v. 
First  Nat.  Bk.  183 

Risley  v.  Phmnix  Bk.  (83  N.  Y.  318), 
distinguished.  Lynch  v.  First 
Nat.  Bk.  184 

People  v.  Clements  (42  Hun,  353). 
modified.    People  v.  Clements.    205 

Taggard  v.  Loring  (116  Mass.  336), 
disapproved.      Scarf  v.   Metcalf. 

217 

Cutler  v.  Wiener  (6  Pick.  335),  disap- 
proved.    Scarf  v.  Metcalf.        217 

HaUet  v.  Col.  Ins.  Co.  (8  J.  R.  272), 
distinguished.     Scarf  v.  Metcalf. 
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Thorp  v.  Hammond  (12  Wal.  406), 
distinguished.    Scarff  v.  Metcalf. 

217 

Brewer  v.  Marshall  (4  C.  £.  Green 
[N.  J.]  587),  distinguished.  .flfcd^ 
v.  Sloan.  258 

Kincaid  v.  Richardson  (25  Hun,  287), 
distinguished.  Ithaca  Agr.  Wks. 
v.  Eggleston.  276 

Andrews  v.  i/ww  (79  N.  Y.  578),  di* 
tmguished.  ita  J^r.  Wfo.  v. 
Eggleston.  276 

&A^kr  v.  Stort*  (51  N.  Y.  809), 
distinguished.  Pickett  v.  Bart- 
lett.  282 

iVtw  v.  Mulford  (86  Hun,  247),  re- 
versed.   Price  v.  Mulford.         803 


^VVfW  v.  &&ttfW*»  (7  J.  Ch.  150),  dis- 
tinguished.   McPherson  v.  Rollins. 


Whitney  v.  Thomas  (28  N.  Y.  281), 
distinguished.     Ensign  v.  2%»to. 

844 

Howard  v.  ifarf  (64  N.  Y.  262),  dis- 
tinguished.   Ensign  v.  Barm.    345 

Bhattuck  v.  .Rz*»?»  (105  N.  Y.  89), 
distinguished.     Ensign  v.  Barse. 

346 

Boot  v.  Wadhams  (85  Hun,  57),  re- 
versed,   itorf  v.  Wadhams.        884 

Lampman  v.  Milks  (21  N.  Y.  505), 
distinguished.    Boot  v.  TTodAam*. 

896 

Curtfw  v.  Agrault  (47  N.  Y.  78), 
distinguished.    Boot  v.  WodAam*. 


Fargis  v.  TTa&m  (19  J.  &  S.  82),  re- 
versed.   2fa?yM  v.  TFaJfcm.        398 

Oaifc^y  v.  Boorman  (21  Wend.  588), 
distinguished.     Fargis  v.  Walton. 

401 

Childs  v.  Barnum  (11  Barb.  14),  dis- 
tinguished.   MrgisY.  Walton.    401 

ifejpfe  v.  iSftarp  (45  Hun,  460),  re- 
versed.   People  v.  Sharp.  427 


Kilboum  v.   Thompson  (108  U.   8. 
176),    distinguished.      ifewfe    v. 

445 


Pkn*m  v.  People  (79  N.  Y.  424),  dis- 
tinguished.   People  v.  Sharp.    472 

Hwpto  v.  Tft*H*(8  Park.  Cr.  R.  681), 
distinguished.      People  v.  Sharp. 

Stout  v.  People  (4  Park.  Cr.  R.  182), 
distinguished.     People  v.  Sharp. 

478 

Cfcmm.  v.  McCarthy  (119  Mass.  854), 
distinguished.      Peook  v.   Sharp. 

474 

Cfcwwn.  v.  Tuckerman  (10  Gray,  178), 
distinguished,      .ftepfe  v.  Sharp. 

Comm.  v.  Bradford  (126  Mass.  42), 
distinguished.      People  v.   Sharp. 

474 

ttwwro.  v.  Jferrwra  (14  Pick.  518), 
distinguished.      People  v.   Sharp. 

People  v.  (/Sullivan  (104  N.  Y.  481), 
distinguished.      Ptopfo  v.  Sharp. 

Comm.  v.  ^toott  (180  Mass.  472),  dis- 
tinguished.   People  v.  &foirp.    475 

People  ex  rel.  Nash  v.  Faulkner  (8& 
Hun,  607),  reversed.  People  ex  rel. 
Nash  v.  Faulkner.  477 

3fi/«y  v.  ShaUuck  (1  Den.  288),  dis- 
tinguished. People  ex  rel.  Nash  v. 
Faulkner.  486 

Bickford  v.  Jf<?nt>r  (86  Hun,  446),  re- 
versed.   Bickford  v.  Menier.     490 


CATTARAUGUS  (COUNTY  OF). 

.4*  to  collection  of  taxes  in. 

See  Ensign  v.  Barse.  829 


CAUSE  OF  ACTION. 

1.  It  seems  that  one  duly  qualified, 
to  vote,  as  provided  by  the  Ccnsti- 
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tution  (art.  9  §  1),  cannot  be  de- 
prived of  that  right  by  any  inferior 
tribunal;  the  officers  presiding  at 
an  election  determine  the  question 
at  their  peril,  and  are  liable  to  him 
in  damages,  in  case  of  an  erroneous 
determination  that  he  is  disquali- 
fied, and  a  rejection  of  his  vote. 
Silvey  ▼.  Lindtay.  55 

3.  Plaintiff's  complaint  alleged,  in 
substance,  that  A.  died  seized  of 
certain  real  estate  which  he  devised 
to  his  two  sons,  J.  and  F.,  subject 

.  to  the  limitation  as  to  F.  that  if  he 
should  die  without  issue  his  share 
should  go  to  J.  and  his  heirs;  that 
F.  conveyed  his  interest  to  defend- 
ant, who  subsequently  induced  C, 
plaintiff's  mother,  to  marry  F.'  by 
means  of  the  false  and  fraudulent 
representations  that  F.  had  a  fine 
property  so  left  to  him  that  if  he 
married  and  had  an  heir  the  land 
would  go  to  the  heir.  The  com- 
plaint  further  alleged  that  plaintiff 
was  the  only  child  of  such  mar- 
riage; that  the  real  estate  was  par- 
titioned between  J.  and  defendant 
•bb  the  grantee  of  F.,  and  defendant 
since  then  has  occupied  and  still 
occupies  and  claims  to  own  the  part 
set  off  to  him.  The  relief  asked 
was  that  plaintiff  be  declared  the 
owner  of  the  portion  so  set  off  to 
defendant  and  be  placed  in  posses- 
sion thereof.  On  demurrer  to  the 
complaint  held,  that  it  set  forth 
-&  food  equitable  cause  of  action 
ana  the  demurrer  was  properly 
overruled;  that  defendant  was 
bound  by  his  representations  and 
must  be  considered  as  holding  the 
property  as  trustee  ex  malejlcio; 
and  so,  should  be  held  to  make 
good  the  thing  to  plaintiff,  who 
would  have  had  the  property  had 
the  representations  been  true;  that 
it  was  immaterial  that  plaintiff  was 
not  living  at  the  time  the  represen- 
tations were  made,  as  they  were 
made  in  her  favor  and  enure  to 
her  benefit;  and  that  the  question 
was  not  affected  by  the  fact  that 
plaintiff's  mother  was  induced  to 
agree  to  the  marriage  by  purely 
mercenary  considerations.  Piper 
v.  Hoard,  78 

&  An  action  Is  maintainable  by  a 
riparian  owner  for  a  diversion  of 
the  waters  of  a  stream  by  the  owner  ' 


on  the*  opposite  side  which 

ially  diminishes  the  natural  flow 
and,  at  times,  takes  substantially 
all  of  the  water  from  the  stream. 
JT.  F.  Rubber  Oo.  v.  Bothery.    810 

4.  Where,  before  the  time  of  deliv- 
ery fixed  by  a  contract  of  sale  of 
goods,  the  vendee  notifies  the 
vendor  that  he  will  not  receive 
or  pay  for  the  goods,  and  request* 
him  to  stop  any  further  efforts  to 
carry  out  the  contract,  the  vendor 
is  lustified  in  treating  the  contract 
as  broken  at  that  time  and  is  en- 
titled to  bring  an  action  imme- 
diately for  the  breach,  without 
tendering  delivery;  it  is  not  neces- 
sary for  him  to  await  the  expira- 
tion of  the  time  of  performance 
fixed  by  the  contract,  nor  can  the 
vendee  retract  his  renunciation  of 
the  contract,  after  the  vendor  has 
acted  upon  it,  and,  by  sale  of  the 
goods  to  other  parties,  changed  his 
position.   WindmuUery.  Pope.  674 

—Action  maintainable  on  behalf 
of  town  by  its  supervisor,  to  recover 
damage*  against  one  aiding  in  fraud- 
ulent organisations  of  railroad  cor- 
poration, and  in  obtaining  town 
bond*  which  he  ha*  transferred  to 
bona  fide  holder*,  and  *o  made  the 
town  liable  thereon. 

See  Farnham  v.  Benedict.      150 


CHAUTAUQUA  (COUNTY  OF.) 

Am  to  collection  of  taxes  in. 

See  Ensign  v.  Barm  880 


CHATTEL  MORTGAGE. 

One  F.,  a  resident  of  Pennsylvania, 
on  March  84,  1881,  executed  to 
plaintiff,  in  this  state,  an  instru- 
ment, in  form  an  absolute  bill  of 
sale,  but  in  fact  given  as  a  chattel 
mortgage  on  a  canal  boat  owned 
by  him,  then  lying  in  the  Erie  canal 
in  the  town  of  G.  F.,  in  this  state. 
An  agent  of  the  mortgagee  filed  a 
copy  of  the  mortgage  on  the  next 
day  in  the  town  clerk's  office  of 
said  town,  and  went  on  board  the 
boat  and  assumed  possession  there- 
of. Defendant,  however,  had  pre- 
viously,   on   the    same    day,    as 
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sheriff,  levied  upon  the  boat  by 
virtue  of  an  attachment  against  F., 
and  subsequently  sold  it  on  execu- 
tion. The  mortgagee  and  attach- 
ing creditors  were  also  residents  of 
Pennsylvania.  In  an  action  for  a 
conversion  of  the  boat  held,  that 
both  under  the  provisions  of  the 
Revised  Statutes  relating  to  chat- 
tel mortgages  and  the  act  in  rela- 
tion to  liens  on  canal  boats  (&§  1 
and  2,  Chap.  412,  Laws  of  1864), 
the  instrument  was  void  and  plaint- 
iffs were  not  entitled  to  recover, 
Keller  v.  Paine.  88 


CHECKS. 
Bee  Bills,  Notes  and  Checks. 


CLOUD  ON  TITLE. 

1.  The  provision  of  the  Code  of  Civil 
Procedure  (§  882,  sub.  5),  applying 
a  six  years  limitation  to  actions 
' '  to  procure  a  judgment  other  than 
for  a  sum  of  money  on  the  ground 
of  fraud,  in  a  case,"  formerly 
"  cognizable  by  the  Court  of  Chan- 
cery," does  not  apply  to  an  action 
by  the  owner  of  the  fee  to  remove 
a  cloud  upon  title  to  land,  by  the 
cancellation  of  a  mortgage  thereon, 
to  which  the  owner  has  a  good 
defense.   Schoenery.  Lieeauer.  Ill 

2.  The  right  to  bring  such  an  action 
is  never  barred  by  the  statute  of 
limitations.  Id. 

8.  In  an  action  brought  to  procure 
the  cancellation  and  discharge  of  a 
mortgage,  on  the  ground  that  it 
had  been  procured  by  duress,  the 
trial  court  found  that  the  execution 
of  the  mortgage  was  procured  by 
defendants  by  threats  and  menaces 
to  the  effect  that  unless  the  mort- 
gagor gave  it  they  would  cause  her 
son  to  be  sent  to  State  prison  for 
larceny  and  embezzlement,  for 
which  he  was  under  arrest  and 
indictment  on  their  complaint,  they 
stating  if  their  terms  were  com- 
plied with  they  would  release  the 
prisoner,  if  in  their  power,  but  if 
not  complied  with  he  would  be 
sent  to  State  prison;  that  she 
executed  the  mortgage  while  under 


fear,  terror,  coercion  and  duress 
created  by  the  threats,  and  that  the 
prisoner  was  immediately  there- 
after discharged  on  his  own  recog- 
nizance. Held,  that  the  findings- 
were  sufficient  to  sustain  a  Judg- 
ment for  the  relief  sought.        Id. 


CODES 

See  Code  of  Civil  Procedure. 
Code  of  Criminal  Procedure. 
Code  of  Procedure. 
Penal  Code. 


CODE  OF  CIVIL  PROCEDURE. 
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COMMON  CARRIERS. 

1.  As  to  whether,  in  the  absence  of  a 
statutory  requirement,  a  steamship 
company  owes  a  duty  to  its  pas- 
sengers to  provide  a  surgeon  to  care 
for  them  in  case  of  sickness  or  acci- 
dent, or  as  to  whether  having  vol- 
untarily assumed  that  duty  its 
position  becomes  identical  with 
that  of  a  carrier  upon  whom  the 
duty  is  imposed  by  law,  qwrre 
Laubhcim  v.  De  K.  JT.  3.  M.     228 

2.  Where,  by  iaw  or  by  choice,  the 
company  has  become  bound  to  fur- 
nish such  an  officer,  reasonable 
care  and  diligence  in  the  selection 
of  a  person  reasonably  competent 
is  all  that  is  required,  and  it  is 
liable  only  for  a  neglect  of  that 
duty.  It  is  not  compelled  to  se- 
lect and  employ  the  highest  skill 
and  longest  experience.  Id. 


COMMON  SCHOOLS. 

1.  A  judgment  recovered  against 
the  trustees  of  a  school  district, 
upon  a  contract  entered  into  by 
them  on  behalf  of  the  district, 
binds  them  individually,  and  may 
be  collected  by  execution  out  of 
their  individual  property.  (Code 
Civ.  Pro.  §§  1927, 1929, 1931:  Laws 
of  1864,  chap.  555,  tit.  18,  §§  6-11. 
People  ex  rel.  v.  Abbott.  225. 

*2.  Where  the  action  is  defended, 
without  any  resolution  of  a  district 
meeting,  no  obligation  rests  upon 
the  district  to  indemnify  the  trus- 
tees for  costs,  charges  and  expenses 
until  a  district  meeting  shall  have 
found  in  favor  of  the  claim  and 
voted  that  a  tax  be  assessed  and 
collected  for  its  payment,  or  un- 
less, on  appeal  from  a  refusal  of 
the  meeting  to  vote  a  tax,  it  shall 
be  decided  that  the  account  in 
whole  or  in  part  ou^ht  justly  to  be 
charged  upon  the  district.  Id. 

-8.  Where,  therefore,  an  action  was 
brought  against  school  trustees  to 
recover  the  salary  of  a  teacher, 
which  was  defended  by  them  with- 
out direction  or  instruction  of  a 
district  meeting,  and  judgment  was 
recovered  against  them,  which  was 


affirmed  on  appeal,  held,  that,  in 
the  absence  or  any  action  on  the 
part  of  the  district  at  any  district 
meeting,  or  application  by  the  trus- 
tees to  the  county  judge  to  have 
the  costs  and  expenses  allowed,  a 
writ  of  mandamus  was  improperly 
issued  directing  the  trustees  to 
forthwith  pay  the  costs  embraced 
in  the  judgment,  or  deliver  to  the 
plaintiff  in  the  action  an  order  on 
the  collector  of  the  school  district 
for  the  amount  thereof.  Id, 


COMPOSITION. 
See  Debtor  and  Crbditob. 

CONFLICT  OF  LAWS. 

1.  The  liability  of  personal  property 
situated  in  this  state,  but  belonging 
to  a  non-resident,  to  bo  attached 
and  sold  under  legal  process,  is  to 
be  determined  by  the  law  of  the 
state,  not  that  of  the  jurisdiction 
where  the  owner  lives.  Keller  v. 
Paine.  83 

2.  The  general  rule  that  the  volun- 
tary transfer  of  personal  property 
wheresoever  situated  is  to  be  gov- 
erned by  the  law  of  the  owner's 
domicil,  always  yields  where  the 
law  and  policy  of  the  state  where 
the  property  is  actually  located 
have  provided  a  different  rule  of 
transfer  from  that  of  the  state 
where  the  owner  lives.  Id. 

3.  The  provisions  of  the  statutes  of 
this  state  in  reference  to  testa- 
mentary guardians  relate  exclus- 
ively to  domiciliary  guardianship 
under  wills  or  deeds  of  residents 
of  this  jurisdiction.  The  rights 
and  powers  of  the  guardian  are 
strictly  local,  and  circumscribed 
by  the  jurisdiction  of  the  govern- 
ment which  clothed  him  with  his 
office.  Wuesthoff  v.  Oermania  L. 
Ins. Go.  580 

4.  Ii  seems,  however,  that  a  payment 
by  a  debtor  in  this  state  to  a  foreign 
guardian  will  be  good,  if  the  guard- 
ian, by  the  law  of  the  state  from 
which  he  derives  his  appointment, 
is  authorized  to  receive  it.         Id. 
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45.  Defendant  issued  a  policy  of  in- 
surance on  the  life  of  W.,  payable 
to  A.,  his  wife.  In  case  of  her 
death  before  the  death  of  the  in- 
sured the  policy  provided  that  the 
amount  of  insurance  "  shall  be 
payable  to  her  children  *  *  * 
or  to  their  guardian,  if  underage." 
W.  resided  in  New  Jersey,  where 
the  policy  was  issued,  and  con- 
tinued so  to  do  up  to  the  time  of 
his  death.  He  survived  his  wife 
and  remarried.  By  his  will  he  ap- 
pointed his  second  wife  guardian 
of  his  children  by  the  first  wife, 
who  were  infants.  She,  as  such 
guardian,  served  on  defendant  no- 
tice and  proof  of  the  death  of  W.f 
and  of  his  first  wife,  and  defendant 
thereupon  paid  to  her  the  amount 
of  the  policy.  The  laws  of  New 
Jersey  provide  that  a  father  may, 
by  deed  or  will,  appoint  a  guardian 
for  h«s  minor  children  (N.  J.  R.  8. 
664»  §  1)»  but  by  another  section 
(p.  762,  §  48),  provide  that  every 
testamentary  guardian  "shall,  be- 
fore he  exercises  any  authority  over 
the  minor  or  his  estate,  appear  be- 
fore the  Orphans'  Court  and  declare 


his  acceptance  of  the  guardian- 
ship *  *  *  and  shall  give  bond 
*    *    *    for  the  faithful  execution 


of  his  office  unless  it  is  otherwise 
directed  by  the  testator's  will." 
The  guardian,  at  the  time  of  re- 
ceiving payment  on  the  policy, 
had  not  declared  her  acceptance  of 
the  guardianship  or  given  a  bond 
as  required.  In  an  action  by  the 
children  to  recover  the  amount  of 
the  policy,  field,  that  the  case  was 
to  be  governed  by  the  laws  of  New 
Jersey;  that  the  giving  of  security 
was  a  necessary  prerequisite  to 
the  exercise  of  any  authority  by  the 
guardian  over  the  estate  of  the 
ward ;  that  the  guardian,  therefore, 
was  not  authorized  to  receive  pay- 
ment, and  that  such  payment  was 
not  a  defense  to  the  action.        Id. 


CONSIDERATION. 

Where  it  is  shown  that  the  consider- 
ation expressed  in  an  instrument, 
not  under  seal,  was  not  actually 
given  or  promised,  and  a  party 
claims  there  was  some  other  con- 
sideration, it  is  incumbent  upon 


him  to  show  it.    Fargis  v.  Wal- 
ton. 898 


CONSTITUTION. 

1.  It  seems  that  one  duly  qualified  to 
vote,  as  provided  by  the  Constitu- 
tion (art.  2,  §  1),  cannot  be  de- 
prived of  that  right  by  any  inferior 
tribunal;  the  officers  presiding  at 
an  election  determine  the  question 
at  their  peril,  and  are  liable  to  him 
in  damages,  in  case  of  an  erroneous 
determination  that  he  is  disquali- 
fied, and  a  rejection  of  his  vote. 
Silvey  v.  Lindsay.  55 

2.  An  ex  parte  order  was  made  by  a 
justice  of  the  Supreme  Court  for  the 
examination  of  one  of  defendant's 
officers  before  trial.  Upon  motion 
made  before  another  justice  on  the 
papers  on  which  the  order  was 
granted,  and  other  affidavits  and 
papers,  the  order  was  vacated.  The 
justice  who  granted  the  first  order 
was  a  member  of  the  General  Term 
which  heard  an  appeal  from  the 
second  order.  Held,  that  as  the 
first  order  was  not  under  review 
by  the  General  Term,  the  objec- 
tion the  court,  as  constituted,  was 
violative  of  the  constitutional  pro- 
hibition against  a  judge  or  justice 
sitting  in  General  Term  in  review 
of  a  decision  made  by  him  was  not 
tenable.  (State  Const. ,  §  8,  art .  6.) 
Philips  v.  Oermania  Bank.       680 


CONSTITUTIONAL  LAW. 

1.  A  railroad  confined  within  the 
limits  of  a  city  and  proposed  to 
bo  built  exclusively  under  the  sur- 
face of  the  street  thereof,  is  a 
street  railway  within  the  meaning 
of  the  provision  of  the  State  Con- 
stitution (art.  8,  §  18),  declaring 
that  no  law  shall  authorize  the 
construction  of  a  street  railroad 
except  upon  the  condition  of  the 
consent  of  the  owners  of  one-half 
in  value  the  property  bounded  on 
and  the  consent  also  of  the  local 
authorities  having  control  of  the 
street,  or  in  lieu  of  the  consent  of 
the  property  holders,  in  case  it  can- 
not be  obtained,  the  determination 
of  commissioners  appointed  by  the 
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court  that  the  road  ought  to  be 
constructed.  In  re  N.  T.  Diet. 
R.ROo.  42 

2.  As  applicable  to  such  a  road, 
therefore,  the  provision  of  the  act 
of  1880  (Chap.  582,  Laws  of  1880), 
in  reference  to  underground  street 
railways,  declaring  that  the  de- 
termination of  commissioners,  con- 
firmed by  the  court,  "may  be 
taken  in  lieu  of  the  consent  of 
said  authorities,"  is  unconstitu- 
tional and  invalid.  Id. 


8.  It  seems,  the  act  of  1880  (Chap. 
577,  Laws  of  lb80),  purporting  to 
release  the  Attica  and  Arcade  Rail- 
road Company  from  a  forfeiture  of 
its  charter,  is  violative  of  the  con- 
stitutional provision  (State  Const., 
art.  8,  §  18),  prohibiting  the  legisla- 
ture from  passing  any  local  or 
private  act  granting  to  anv  corpora- 
ation  or  association  the  right  to  lay 
down  railroad  tracks.  Farnham 
v.  Benedict.  150 

4.  Certain  of  the  heirs  of  G.  pro- 
cured the  passage  of  an  aci  (Chap. 
877,  Laws  of  lb&),  entitled  "An 
act  to  release  the  interest  of  the 
People  of  the  State  of  New  York 
in  certain  real  estate  to  *  *  * 
(said  heirs),  and  for  other  pur- 
poses." Its  first  section  purports 
to  release  to  the  persons  named  in 
the  title  the  interest  which  the 
State  acquired  by  escheat  in  certain 
real  estate  described.  The  second 
section  assumes  to  release  to  said 
persons  all  interest  which  the  State 
has  in  the  personal  property,  of 
which  E.  died  possessed  of,  or  was 
entitled  to.  Held,  that  the  act 
was  violative  of  the  provision  of 
the  State  Constitution  (art.  8  §  16), 
which  declares  "  that  no  private  or 
local  bill  which  may  be  passed  by 
the  legislature  shall  embrace  more 
than  one  subject,  and  that  shall  be 
expressed  in  the  title. "  Johnston  v. 
Spicer.  185 

5.  The  act  of  1882,  entitled  "  an  act 
to  amend  chapter  229  of  the  Laws 
of  1879,  entitled  '  an  act  in  refer- 
ence to  the  collection  of  taxes  in 
the  counties  of  Chautauqua  and 
Cattaraugus,'  and  the  act  amenda- 
tory thereof  and  supplemental 
thereto  "  (Chap.  287,  Laws  of  1882) 


is  not  violative  of  the  provision  of 
the  State  Constitution  (art.  8,  §  16V 
which  declares  no  private  or  local 
act  shall  embrace  more  than  one 
subject  and  that  shall  be  stated  in 
the  title;  the  subject  stated  em- 
braces the  entire  system  of  collec- 
tion, including  the  sale  of  lands  to 
enforce  collection,  the  conveyances 
and  their  force  as  evidence  and 
muniments  of  title.  Ensign  v. 
Barse.  829 

6.  Said  act  of  1882  is  not  repugnant 
to  the  provision  of  said  constitution 
(art.  1,  §  6),  or  of  the  federal  con- 
stitution declaring  that  no  person 
shall  be  deprived  of  life,  liberty  or 

Eroperty  without  due  process  of 
iw.  Id. 

7.  The  provision  of  said  act  (§  9) 
declaring  that  whenever  a  period 
of  fifteen  years  shall  have  elapsed 
after  a  conveyance,  on  a  tax  sale, 
of  the  lands  of  a  non-resident  lying 
in  said  counties,  and  the  former 
owner  or  claimant  shall  not  have 
entered  into  possession  within  that 
period,  the  conveyance  shall  be 
conclusive  evidence  that  the  sale 
and  the  proceedings  prior  thereto 
were  regular,  etc. ,  was  not  intended 
to  and  does  not  cure  jurisdictional 
defects  of  such  a  nature  as  that  the 
legislature  could  not  have  dis- 
pensed with  the  statutory  require- 
ment, a  failure  to  comply  with 
which  constitutes  the  defects.    Id. 

8.  The  section  of  the  Penal  Code 
(§  79),  declaring  that  any  person 
offending  against  the  sections 
thereof  relating  to  bribery  "  is  a 
competent  witness  against  another 
person  so  offending,  and  may  be 
compelled  to  testify  upon  any  trial 
hearing,  proceeding  or  investiga- 
tion," is  not  violative  of  the  consti- 
tutional provision  (State  Const., 
art.  1,  §  6),  declaring  that  no  per- 
son shall  "be  compelled,  in  any 
criminal  case,  to  be  a  witness 
against  himself,"  as  it  is  provided 
in  the  section  not  only  that  "  the 
testimony  so  given  shall  not  be 
used  in  any  prosecution  or  proceed- 
ing *  ♦  ♦  against  the  person 
so  testifying, "  but  that ' '  the  person 
testifying  to  the  giving  of  a  bribe 
which  has  been  accepted  shall  not 
thereafter  be  liable  to  indictment* 
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Erosecution  or  punishment  for  that 
ribery."    People  v.  SJtarp.      427 

9.  The  act  of  1885  (Chap.  499,  Laws 
of  1885),  entitled  "  an  act  provid- 
ing for  placing  electrical  conduct- 
ors under  ground  in  cities  of  this 
state  and  for  commissioners  of 
electrical  subways  "  is  not  viola- 
tive of  the  provision  of  the  state 
Constitution  (Art  .8,  §  16),  declar- 
ing that  no  local  or  private  bill 
shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed 
in  the  title.  Said  act  is  not  a  local 
or  private  bill  -within  the  meaning 
of  'the  constitutional  provision, 
and  it  embraces  but  one  subject 
which  is  fairly  expressed  in  the 
title     People  ex  rel.  v.  Squire.   598 

10.  A  law,  general  in  its  terms,  reg- 
ulating the  operation  of  all  corpo- 
rations of  a  certain  kind  in  cities 
of  a  certain  class  is  not  made  a 
local  or  private  bill  by  the  fact 
that  such  companies  are  all  located 
in,  or  that  the  specified  class  of 
cities  include  but  one  or  a  limited 
number  of  the  cities  of  the  state. 

Id. 

11.  The  fact  that  said  act  (§  2) 
charges  the  board  of  commission- 
ers of  electrical  subways,  thereby 
directed  to  be  appointed,  with  the 
duty  of  enforcing  the  provisions 
of  the  act  of  1884  (Chap.  584,  Laws 
of  1884),  and  declares  that  the  said 
act  of  1884  is  thereby  amended  so 
as  to  conform  to  the  provisions  of 
the  act  of  1885,  does  not  render 
the  latter  act  obnoxious  to  the  con- 
stitutional provision  (Art.  3,  §  17), 
declaring  that  no  act  shall  be 
passd  providing  that  any  existing 
law  shall  be  deemed  part  thereof 
or  applicable  thereto,  "except  by 
inserting  it  in  said  act."  Id. 

12.  The  fact  that  said  act  of  1885 
directs  that  the  costs  and  expenses 
of  each  board  of  commissioners 
appointed  under  it  shall  be  assessed 
upon  the  companies  "operating  8. 
electrical  conductors  in  the  city, 
does  not  render  the  act  void  as 
imposing  a  tax  upon  the  compa- 
nies specified  without  consent, 
hearing  or  benefit,  in  violation  of 
the  Constitution.     (Art.  1,  §  5.) 

Siokkls  —Vol.  LXIL     91 


No  tax   is  imposed   within   the 
meaning  of  the  Constitution.    Id. 

13.  H  teems  that,  conceding  said  pro- 
vision in  relation  to  assessments 
does  impose  a  tax,  it  does  not 
necessarily  invalidate  the  other 
provisions  of  the  statute.  Id. 

14.  The  said  act  of  1885,  so  far  as  it 
affects  corporations  organized  be- 
fore its  passage,  is  not  obnoxious 
to  the  constitutional  prohibition 
against  laws  impairing  the  obliga 
tions  of  contracts;  it  does  not 
annul,  destroy,  or  materially  im 
pair  or  restrict  any  franchises  oi 
contract  rights  previously  secured, 
but  seeks  to  regulate  and  control 
their  exercise,  so  that  they  shall 
cease  to  constitute  a  public  nui- 
sance. Id. 

15.  Regulations  of  the  character  pro- 
vided for  in  said  acts  are  strictly 
police  regulations,  such'  as  arc 
within  the  legitimate  authority  of 
the  legislature  to  delegate  the  ex- 
ercise thereof  lo  municipal  corpo- 
rations. IdL 


CONTRACT. 

.  The  contract  for  the  sale  of  real 
estate  called  for  a  frontage  of 
twenty-eight  feet  two  inches  '  *  more 
or  less,"  the  deed  tendered,  twenty- 
eight  feet  more  or  less;  the  same 
description  of  the  property  was 
given  in  both,  bounding  it  on  either 
side  by  the  walls  of  adjoining  tene- 
ments. Held,  that  in  such  a  case 
quantity  was  not  a  material  part 
of  the  description.  Moser  v.  Coch- 
rane. 85 

.  The  distinction  between  the  legal 
and  equitable  rules  applicable  to 
contracts  and  negotiations  in  refer- 
ence to  marriage,  and  those  ss  to 
other  matters  pointed,  out.  Piper 
v.  Board.  78 

Ante-nuptial  contracts  intended  to 
regulate  and  control  the  interest 
which  each  of  the  parties  to  the 
marriage  shall  take  in  the  property 
of  the  other  during  coverture  or 
after  death,  are  favored  by  the 
courts  and  will  be   enforced  in 
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equity  according  to  the  intention 
of  the  parties.    Johnston  v.  Spicer. 

186 

4.  In  order  to  effectuate  such  inten- 
tention  courts  of  equity  will  im- 
pose a  trust  upon  the  property 
agreed  to  be  conveyed,  commen- 
surate with  the  obligations  of  the 
contract.  Id. 

6.  It  is  immaterial  whether  a  trustee 
is  appointed  in  the  contract  or  not, 
or  whether  the  property  agreed  to 
be  conveyed  be  then  owned  by  the 
parties,  or  is  expected  to  be  subse- 
quently acquired.  Id. 

6.  The  contract  also  will  be  enforced 
in  equity  to  accomplish  the  object 
the  parties  had  in  view,  without 
reference  to  the  validity  of  the 
agreement  at  law.  Id. 

7.  A  creditor  who,  in  executing  a 
composition  agreement,  has  been 
guilty  of  fraud  in  respect  to  the 
other  compounding  creditors,  by 
secretly  stipulating  for  a  prefer- 
ence to  himself,  may  not  avoid  the 
agreement,  because  of  a  similar 
fraud  practiced  upon  him.  White 
v  KunU.  618 

8  The  composition  agreement  is  only 
void  as  to  the  innocent  creditors 
executing  it.  Id. 

9.  It  secerns  an  innocent  creditor, 
upon  repudiating  the  composition 
agreement,  is  restored  to  the  right 
to  enforce  his  original  claim.     Id. 

10  Any  contract  or  promise,  where- 
by one  of  the  compounding  cred- 
itors secretly  secures  to  himself  an 
advantage  over  the  others,  and  any 
security  given  upon  any  such  con- 
tract or  promise,  is  void.  Id. 

11  It  seems  an  agreement  by  a  third 
person  with  an  out-going  member 
of  a  firm  to  relieve  him  from  and 
indemnify  him  against  the  firm 
debts,  where  no  consideration 
passed  to  the  promissor,  cannot  be 
enforced  against  him  by  a  creditor 
of  the  firm.  Berry  v.  Brown.    668 

12  It  seem*,  also,  such  an  oral  agree- 
ment is  void  under  the  statute  of 
frauds.  Id. 


18.  Where  &  married  couple  had  sep- 
arated, and  pending  an  action  for 
limited  divorce  brought  by  the 
wife  against  the  husband,  a  settle- 
ment was  agreed  upon  between 
them,  and  a  contract  entered  into 
in  pursuance  thereof,  to  the  effect 
that  the  property  of  the  husband 
should  be  sold,  and  after  payment 
of  his  debts,  one-third  of  the  pro- 
ceeds remaining  should  be  paid  to 
the  wife,  and  that  they  should  live 
separate.  Held,  that  the  contract 
was  valid,  and  an  action  was  main 
tainable  to  recover  the  portion  of 
the  proceeds  so  agreed  to  be  paid 
to  her.    Pettit  v.  Pettit  677 

Contract  made  by  railroad  cor- 
poration, validity  of  . 
Day  v.  0.  and  L.  C.R.&  Co   129 

—  Where  vendor  notifies  tended 
that  he  will  not  fulfill  contract  cfsale 
of  goods,  the  vendee  is  not  required  to 
make  any  demand  or  serve  notice 
to  deliver  before  suit  for  breach  of 
contract. 

See  Robinson  y.  Frank  (Mem)   665 

When  future  profits  proper  to 

be  considered  on  question  of  damages 
for  breach  of  partnership  agreement 

See  Dart  v.  Laimbeer  (Mem.).    664 

See  Bills  of  Lading. 
Guaranty. 
Sales. 


CORPORATION. 

1.  Under  the  provision  of  the  act  of 
1867  (§  3,  chap  456,  Laws  of  1867), 
in  reference  to  the  taxation  of  the 
capital  stock  of  certain  corpora- 
tions, which  provides  that  such 
stock,  after  certain  specified  de- 
ductions, "  shall  be  assessed  at  its 
actual  value  and  taxed  in  the 
same  manner  as  the  other  personal 
and  real  estate  of  the  county,"  the 
method  of  ascertaining  the  actual 
value  is  left  to  the  judgment  of 
the  assessors,  and  they  have  a  right 
to  rescrt  to  any  and  ail  of  the  tests 
and  measures  of  value  which  were 
ordinarily  adopted  for  business 
purposes  in  estimating  values. 
People  ex  rel.  v   Coleman.  641 
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2  When  the  assessors  have  so  exer- 
cised their  judgment  it  is  subject 
to  no  review  or  correction,  except 
as  prescribed  by  law.  Id. 

8  Accordingly,  held,  that  in  making 
such  an  assessment,  the  assessors 
were  not  limited  to  the  market 
value  of  said  stock  less  the  statu- 
tory exceptions,  and  where  they 
took  as  the  measure  of  value  the 
"  book  value/'  i.  e.,  estimating  all 
the  assets  as  they  appeared  on  the 
corporate  books,  deducting  all  the 
liabilities  and   other   matters   re* 

auired  to  be  deducted  by  law,  that 
leir  action,  if  it  did  injustice  to 
the  corporation,  was  subject  to 
review  in  the  Supreme  Court  under 
the  act  of  1880  (Chap.  269,  Laws 
of  1880);  but  that  this  court  had  no 
power  to  interfere  with  the  assess- 
ment. Id. 

When  order  appointing  receiver 

under  New  Jersey  statute  providing 
for  appointment  of  receiver  %,when 
any  corporation  shall  be  dissolved" 
teas  proved,  held\  that  in  absence  of 
proof  that  the  order  was  an  interlocu- 
tory one,  or  of  some  other  law  under 
which  receiver  might  be  appointed, 
which  was  consistent  with  life  of  cor- 
poration,  action  was  not  maintainable 
in  name  of  corporation. 

See  M.  L.  and  T.  Go.  v.  Clair 
{Mem.).  668 

See  Electrical  Companies. 
Insurance  (Life). 
Insurance  (Marine). 
Manup'ino  Corporations. 
Municipal  Corporations. 
Railroad  Corporations. 


COSTS. 

When  case  not  one  for  extra 

allowance  under  the  Code  of  Civil  Pro- 
cedure (g§  82,  52). 

See  Smith  v.  Sector,  etc.  610 


COUNTER-CLAIM. 

This  action  was  brought  by  a  pur- 
chaser of  real  estate  to  recover 
back  the  portion  of  the  purchase- 
price  paid  by  him  on  execution  of 
the  contract  of  sale  on  the  ground 


that  defendant  inherited  the  prop- 
erty from  C,  who  died  within 
three  years  intestate;  that  the  ad- 
ministration of  his  estate  had  not 
been  closed  and  plaintiff  would 
have  to  take  the  property,  subject 
to  the  debts  of  the  intestate,  if  any 
there  should  be  after  his  personal 
estate  was  exhausted,  also  to  the 
possibility  of  the  discovery  of  a 
will  within  four  years  after  the 
death  which  would  govern  the  dis- 
position and  render  a  conveyance 
void .  Defendant's  answer  admitted 
the  execution  of  the  contract  set 
forth  in  the  complaint,  and  as  a 
counter-claim  averred-  readiness 
and  offer  to  perform  on  his  part 
and  tender  of  a  deed,and  asked  for 
a  specific  performance.  Held,  that 
the  case  was  brought  within  the 
provisions  of  the  Code  of  Civil 
Procedure  (§§  601,  602)  in  refer- 
ence  to  counter-claims,  and  upon 
establishing  the  facts  alleged  de- 
fendant was  entitled  to  the  affirma- 
tive relief  sought.  Moser  v.  Coch- 
rane. 86 


COUNTIES. 

Where  county  treasurer  was 

authorized  to  borrow  money  for  county 
and  issue  its  obligations  therefor.  In 
an  action  against  county,  upon  notes 
for  money  loaned,  purporting  to  have 
been  given  pursuant  to  such  authority, 
held,  the  presumption,  in  the  absence 
of  proof  to  the  contrary,  was  that  the 
money  was  borrowed  as  authorized 
and  applied  to  the  use  of  the  county, 
and  the  fact  that  the  county  treasurer 
nod  fraudulently  overissued  notes  to  a 
*arge  amount  was  no  defense;  also, 
the  fact  that  the  plaintiff  was  a  mem- 
ber of  the  board  of  supervisors  did  not 
charge  him  with  notice  of  the  wrongs 
perpetrated  by  the  county  treasurer. 

See  Clark  v.  Board  of  Suprs.     568 

See  Cattaraugus  (County  op). 
Chautauqua  (County  of). 


COUNTY  TREASURER. 

In  November,  1866,  the  board  of 
supervisors  of  Saratoga  county, 
acting  under  the  authority  con- 
ferred upon  such  board  by  the  acts 
of  1664  and  1865  (Chaps.  8  and  72, 
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Laws  of  1864;  chap.  41,  Laws  of 
1865),  passed  resolutions  providing 
for  raising,  by  taxation,  a  portion 
of  the  bounty  debt,  and  directing 
the  county  treasurer  "  to  procure 
an  extension  of  the  time  of  pay- 
ment of  the  residue."  Similar 
resolutions  were  passed  each  vear 
down  to  1875,  and  the  annual  ac- 
counts of  the  county  treasurer, 
with  the  accompanying  vouchers, 
showed  that  he  made  new  loans 
and  issued  new  obligations  each 
year.  In  an  action  upon  two 
notes  given  by  the  county  treasurer 
to  plaintiff  for  money  loaned, 
which,  upon  their  face,  purported 
to  have  been  issued  in  pursuance 
of  said  resolution,  it  appeared  that 
said  officer  had  fraudulently  over- 
issued notes  to  a  large  amount, 
and  that  plaintiff  was,  with  the 
exception  of  one  year,  a  member 
of  the  board  of  supervisors  from 
1863  to  1875,  and  chairman  of  the 
board  for  several  years.  There  was 
no  proof  that  at  the  time  the 
money  was  borrowed,  it  was  not 
needed  for  the  purposes  specified 
in  the  resolutions,  or  that  it  was 
misappropriated.  Held,  the  pre- 
sumption was  that  the  county 
treasurer  actually  borrowed  thfe 
money,  as  authorized,  and  applied 
it  to  the  uses  of  the  county;  that 
the  fact  that  plaintiff  was  a  mem- 
ber of  the  board  did  not  make 
him  chargeable  with  knowledge  of 
the  wrongs  perpetrated  by  the 
county  treasurer;  but  even  if  so 
chargeable,  this  would  not  consti- 
tute a  defense.     Clark  v.  Suprs. 

553 

COURTS. 

See  Court  of  Appeals. 
Courts  op  Sessions. 
Superior  Court  (Buffalo). 
Surrogate's  Court. 


COURT  OF  APPEALS. 
See  Appeal. 

COURTS  OF  SESSIONS. 

1.  Where  an  indictment  Is  found  in 
a  court  of  Oyer  and  Terminer,  to 


give  Jurisdiction  to  the  Court  of 
Sessions  to  try  it,  there  must  be  an 
order  of  the  Oyer  and  Terminer 
remitting  it  to  the  Sessions  for  trial. 
People  v.  Bradner.  1 

2.  To  sustain,  however,  upon  appeal, 
a  Judgment  of  the  Court  of  Ses- 
sions on  trial  of  such  an  indictment, 
it  is  not  essential  that  the  record 
should  affirmatively  show  that 
such  an  order  was  made;  in  the 
absence  of  proof  to  the  contrary 
this  will  be  presumed.  The  Court 
of  Sessions  is  a  superior  court  and 
its  jurisdiction  is  presumed.      Id. 

3.  The  distinction  between  limita- 
tion of  jurisdiction  and  inferiority 
of  jurisdiction  pointed  out.       Id. 

4.  The  history  of  Courts  of  Sessions 
given.  Id. 

COVENANTS. 

1.  A  covenant  in  restraint  of  trade 
is  valid  if  it  imposes  no  restriction 
upon  one  party,  which  is  not  bene- 
ficial to  the  other,  and  was  induced 
by  a  consideration  which  made  it 
reasonable  for  the  parties  to  enter 
into,  and  the  covenant  will  be 
enforced  if  a  disregard  thereof  by 
the  covenantor  will  work  injury 
to  the  covenantee.  Hodge  v.  Sloan. 

244 

2.  Where  a  grantee  binds  himself  by 
a  covenant  m  his  deed,  limiting 
the  use  of  the  land  purchased  in 
a  particular  manner  so  as  not  to 
interfere  with  the  trade  or  busi- 
ness of  the  grantor,  and  the  cove- 
nant is  valid  as  between  the  par- 
ties, it  is  also  binding  upon  and 
may  be  enforced  against  a  grantee 
of  the  covenantor,  taking  title  with 
notice  of  the  restriction;  and  this, 
although  the  assignees  of  the  cove- 
nantor are  not  mentioned  or  re- 
ferred to.  It  is  not  necessary  that 
the  covenant  should  be  one  tech- 
nically running  with  the  land;  it 
is  sufficient  that  the  purchaser  has 
notice  of  it.  Id. 

8.  N.  was  the  owner  of  certain  lands 
containing  deposits  of  building 
sand  and  the  sale  of  the  sand  con- 
stituted his  only  business.  S. 
offered  to  purchase  a  small  parcel 
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of  the  land,  but  N.  declined  to 
sell  on  the  ground  that  it  would 
interfere  with  his  business.  3. 
agreed  to  purchase,  covenanting 
not  to  sell  any  sand  off  from  the 
parcel.  N.  thereupon  sold  and 
conveyed,  his  deed  containing  such 
a  covenant  on  the  part  of  the 
grantee.  3.  subsequently  con- 
veyed by  warranty  deed,  to  de- 
fendant, without  covenants  on  the 
part  of  the  latter,  who,  however, 
had  notice  before  taking  his  deed 
of  the  covenant  in  the  deed  to  his 
grantor.  Defendant  opened  a  pit 
on  his  land,  sold  sand  therefrom 
and  declared  that  he  should  con- 
tinue to  sell  notwithstanding  such 
0  covenant.  Held  (Andrews  and 
Earl,  JJ.,  dissenting),  that  an 
action  was  maintainable  to  restrain 
such  sale.  Id. 


CREDITOR'S  BUTT. 

In  January,  1878,  defendant  M. 
and  one  K  formed  a  copartnership 
under  the  firm  name  of  M.  &  E., 
the  profits  of  the  business  to  be 
diviaed  equally.  It  was  agreed 
between  E.  and  one  F.  that  the 
latter  should  receive  E's  share  of 
the  profits  with  certain  exceptions. 
This  agreement  was  assented  to  by 
M.  upon  condition  that  it  should 
in  no  respect  conflict  with  or  affect 
the  rights  secured  by  the  copartner- 
ship articles.  After  the  expiration 
of  the  term  of  the  copartnership 
E's  connection  with  the  business 
ceased  and  it  was  carried  on  by 
M.  individually,  but  in  the  firm 
name,  he  retaining  and  using  as 
his  own  the  firm  assets;  he  subse- 
quently made  an  assignment  to 
0.  for  the  benefit  of  creditors. 
Plaintiff  commenced  an  action 
against  M.  and  F.  as  joint  debtors, 
the  summons  in  which  was  served 
upon  F.  Judgment  was  recovered 
and  execution  issued  against  their 
joint  property  and  the  individual 
property  of  F.  On  its  return 
nulla  bona,  this  action  was  brought 
by  plaintiff  as  such  judgment- 
creditor  against  M.  and  C.  to  set 
aside  the  assignment.  The  court 
found  that  F.  knew  of  the  in- 
tended assignment  and  ratified  it. 
Held,    that    the    complaint    was 


properly  dismissed;  that  the  agree- 
ment between  E.  and  F.  did  not 
make  the  latter  a  member  of  the 
firm  or  give  him  any  interest  in 
the  firm  business,  which  could  be 
reached  by  a  creditor  of  his  until 
after  the  firm  debts  had  been  satis- 
fied.   BockafeUow  v.  Miller.      507 


CRIMINAL  TRIAL. 

1.  Where  an  indictment  is  found  in 
a  Court  of  Oyer  and  Terminer,  to 
give  jurisdiction  to  tLe  Court  of 
Sessions  to  try  it,  there  must  be  an 
order  of  the  Oyer  and  Terminer 
remitting  it  to  the  Sessions  for 
trial.    People  v.  Bradner.  1 

2.  To  sustain,  however,  upon  appeal, 
a  judgment  of  the  Court  of  Ses- 
sions on  trial  of  such  an  indict- 
ment, it  is  not  essential  that  the 
record  should  affirmatively  show 
that  such  an  order  was  made;  in 
the  absence  of  proof  to  the  con- 
trary this  will  be  presumed.  The 
Court  of  Sessions  is  a  superior 
court,  and  its  jurisdiction  is  pre- 
sumed. Id. 

8.  The  distinction  between  limitation 
of  jurisdiction  and  inferiority  of 
jurisdiction  pointed  out.  Id. 

4.  The  history  of  Courts  of  Sessions 
given.  Id. 

5.  It  seem*  thai  an  arraignment  and 
plea  are  necessary,  preliminary  to 
a  legal  trial  upon  an  indictment 
(Code  Crim.  Pro.,  §§  296, 810.)  Id. 

6.  A  formal  plea  of  not  guilty,  how- 
ever, is  not  necessary  to  put  the 
defendant  on  trial;  a  demand  of 
trial  by  him  is  equivalent  to  such 
a  plea.  Id. 

7.  The  record  herein  stated  that  "de- 
fendant on  arraignment  pleaded 
not  guilty,"  and  that  thereafter, 
by  leave  of  the  court,  he  withdrew 
his  plea  and  moved  to  dismiss  the 
indictment.  The  record  then  con- 
tained the  decision  of  the  court 
denying  the  motion;  a  statement 
of  the  proceedings  and  evidence 
on  trial,  which  showed  that  defend- 
ant was  present  with  his  counsel 
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and  took  part  in  the  trial;  also,  the 
finding  of  a  verdict  of  guilty. 
Held,  It  was  to  be  inferred  that  all 
parties  regarded  the  plea  as  with- 
drawn for  the  purpose  of  the  mo- 
tion only,  and  that  it  was  rein- 
stated when  the  motion  was  denied. 

Id. 

8.  A  motion  for  a  new  trial  in  a 
criminal  action,  on  the  ground  of 
newly  discovered  evidence,  can 
only  be  granted  where  the  motion 
is  made  Def ore  judgment.  (Code 
of  Crim.  Pro.,  §§  468, 406.)       Id. 

9.  The  omission^  of  the  clerk  in  his 
entry  of  judgment  in  a  criminal 
action  to  state  the  offense  for  which 
the  conviction  was  had,  as  re- 
quired by  the  Code  of  Criminal 
Procedure  (§  485),  does  not  render 
the  sentence  void.  The  defect  is 
amendable,  and,  upon  appeal  to 
this  court,  other  parts  of  the  record 
may  be  referred  to,  and  if  they 
furnish  evidence  of  the  fact  so 
omitted  in  the  entry,  the  court 
may  conform  the  entry  to  the 
fact.    (§  548.)  Id. 

10  As  to  whether,  in  order  to  justify 
the  detention  of  a  defendant  under 
said  Code  (§  486),  it  is  necessary 
that  the  entry  in  the  minutes,  with 
a  copy  of  which  he  is  to  be  fur- 
nished, should  show  the  offense, 
queer*.  Id. 

11.  An  indictment  for  larceny  charged 
among  other  things,  that  defend- 
ant, as  agent  of  an  insurance  com- 
pany, drew  upon  the  general  agent 
of  said  company,  duly  authorized 
by  it  to  pay  in  case  the  drawer 
was  lawfully  entitled  to  draw  the 
draft,  for  $4,975,  when  defendant 
and  his  firm,  to  his  knowledge, 
were  not  lawfully  entitled  to  draw 
for  that  or  any  other  sum,  and  by 
color  and  aid  of  such  draft  he  ob- 
tained of  it  the  sum  specified.    Id. 

12.  Upon  the  trial  of  the  indictment 
McD.,  the  general  agent  upon 
whom  the  draft  was  drawn  by  de- 
fendant, was  called  as  a  witness 
by  the  People.    On  cross-examina- 

.  turn  he  was  questioned  as  to  a  civil 
action  commenced  by  the  insur- 
ance company  against  defendant, 
in  which  he  had  verified  the  com- 


plaint.     He  was  asked  what  he 

swore  to  as  to  a  particular  matter, 
and  gave  answers  showing  that  the 
complaint  contained  an  allegation 
somewhat  at  variance  with  his 
testimony  on  direct-examination. 
After  reairect-examination  the  dis- 
trict attorney  offered  in  evidence 
a  copy  of  the  complaint.  The 
court  received  it  in  evidence  for 
the  purpose  of  showing  what  the 
witness  had  sworn  to,  stating  that 
it  could  not  "be  evidence  upon 
any  other  point"  The  complaint 
contained  thirteen  counts,  only  one 
of  which  related  to  the  matter 
•  inquired  of  on  cross-examination. 
Held,  that  the  ruling  was  not  error; 
that,  while  the  whole  complaint 
was  not  competent,  the  district 
attorney  had  the  right  to  prove  the 
whole  and  to  read  so  much  of  it  as 
related  to  the  cross-examination, 
and  which  tended  to  explain  or 
qualify  the  testimony  so  elicited; 
and  that  a  fair  construction  of  the 
ruling  of  the  trial  judge  was  that 
he  received  the  complaint  only  for 
the  purpose  of  showing  what  McD. 
had  testified  as  to  the  matter  in- 

Suired  of  upon  the  cross-examina- 
on.    People  v.  Dimiek.  13 

18.  Even  if  a  single  phrase  of  the 
charge  of  a  court  in  a  criminal 
action,  isolated  from  the  rest  of  the 
charge,  is  found  to  be  erroneous, 
the  judgment  should  not,  on  that 
account,  be  reversed,  if  the  whole 
charge  properly  instructed  the 
jury,  ana  it  can  be  seen,  with  rea- 
sonable certainty,  that  the  erro- 
neous portion  did  not  mislead  the 
jury  or  influence  the  verdict.    Id. 

14.  The  evidence  showed  that  de- 
fendant's firm  had  the  agency  in 
Buffalo  for  four  insurance  compa- 
nies, one  of  them  the  C.  Ins.  Co. ; 
that  he  insured  the  cargo  in  ques- 
tion in  that  company,  but  after 
he  was  advised  of  the  loss  changed 
it,  to  one  of  the  other  companies. 
The  People  were  allowed  to  give 
evidence,  under  objection  and  ex- 
ception, that  defendant  had  during 
the  same  season,  in  several  in- 
stances after  knowledge  of  a  loss, 
insured  against  in  the  C.  Co., 
changed  the  insurance  to  one  of 
the  other  companies  for  the  pur- 
pose of  shielding  the  C.  Co.  HM, 
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no  error;  that  the  evidence  was 
proper  on  the  question  of  motive 
and  intent;  also  that,  although  the 
proof  as  to  the  other  crimes  was 
inconclusive,  the  People  had  the 
right  to  give  it  and  have  it  sub- 
mitted to  the  jury  with  proper 
instructions.  Id. 

15.  The  evidence  showed  that  de- 
fendant drew  upon  McD.,  at  New 
York,  for  the  sum  stated  in  the 
indictment,  at  three  days  sight; 
that  the  draft  was  sent  to  a  bank 
in  that  city,  and  by  it  presented  to 
McD.,  who  paid  it  by  giving  a 
check  upon  another  bank.  It  was 
claimed  by  defendant  that  the 
proof  did  not  sustain  the  indict- 
ment, in  that  it  charged  that  he 
obtained  "money"  by  the  fraud 
alleged,  while  the  proof  showed 
that  the  company  parted  with  a 
draft  instead  of  money.  Held, 
untenable;  that  the  bank  present- 
ing the  draft  must  be  deemed  to 
have  been  defendant's  agent,  and 
payment  to  it  was  payment  to  him, 
and  the  bank  upon  which  the 
check  was  drawn  was  to  be  treated 
as  the  agent  of  the  insurance 
company  in  making  the  payment; 
and  so,  money  was  paid  to  de- 
fendant. Id. 

16.  It  was  further  objected  on  the 
part  of  defendant  that  the  con- 
viction was  erroneous  as  the  proof 
failed  to  show  that  the  crime  was 
committed  in  Buffalo.  Held,  un- 
tenable; that  it  was  partly  com- 
mitted in  that  city  and  partly  in 
New  York,  and  so  the  case  came 
within  the  provision  of  the  Code 
of  Criminal  Procedure  (§  184),  de- 
claring that  "when  a  crime  is 
committed  partly  in  one  county  and 
partly   in    another    *    •    •    the 

jurisdiction  is  in  either  county."  Id. 

17.  The  indictment  was  found  in  the 
Superior  Court  of  Buffalo.  It  was 
claimed  bv  defendant  that,  under 
the  provision  of  said  Code,  defining 
the  jurisdiction  of  that  court  (g  28), 
which  declares  that  it  may  inquire 
"by  a  grand  Jury  of  all  crimes 
committed  in  the  city  of  Buffalo," 
and  may  "try  and  determine  all 
indictments  found  therein,  or  sent 
there  by  another  court,  for  a  crime 
committed  in  that  city,"  the  said 


court  had  no  jurisdiction.  Held, 
untenable;  that  the  grand  jury  was 
clothed  with  power  to  determine 
both  the  facts  and  the  law,  and 
as  it  did  inquire  and  determine  that 
the  crime  was  committed  in  the 
city  of  Buffalo  there  was  no  way 
of  reviewing  its  determination 
unless  by  motion  to  quash  the  in- 
dictment or  to  arrest  judgment; 
that  under  the  plea  of  not  guilty 
the  only  question  was  as  to  defend- 
ant's guilt  and  the  jurisdiction  of 
the  court  to  try  that  question.    Id. 

18.  The  indictment  herein  charged 
defendant  with  perjury  in  verify- 
ing a  quarterly  report  made  by  a 
State  bank,  of  which  he  was 
cashier,  to  the  banking  department. 
The  verifying  affidavit  was  set 
forth  in  the  indictment,  which 
charged  that  defendant,  at  the  time 
of  making  the  affidavit,  had  full 
knowledge  of  the  real  and  true  con- 
dition of  the  bank  and  of  the  mat- 
ters stated  in  the  report,  and  that 
he  well  knew,  when  he  swore  to 
the  affidavit,  that  the  report  and 
accompanying  schedules  were  false 
and  untrue,  but  wickedly  and  cor- 
ruptly swore  that  they  were  true 
to  the  best  of  his  knowledge  and 
belief.  The  indictment  then  set 
forth  specifically  several  statements 
contained  in  the  report,  in  respect 
to  each  of  which  it  averred  that 
defendant  well  knew,  at  the  time 
he  swore  to  the  report,  that  said 
statement  was  not  true  according  to 
the  best  of  his  knowledge  and  be- 
lief, and  that  the  fact  was  other- 
wise than  as  stated,  specifying  the 
difference.  It  was  objected  that 
the  indictment  was  defective,  in 
that  it  did  not  directly  allege  that 
the  statements  in  the  report  were, 
as  matter  of  fact,  untrue.  Held, 
untenable;  that  the  averments  in 
the  indictment  amounted  to  an 
allegation  that  the  statements  were 
false.    Ptopte  v.  Clements.        205 

19.  Defendant  interposed  a  general 
demurrer  to  the  indictment.  Held, 
that,  conceding  it  was  technically 
defective  in  the  form  of  the  allega- 
tions, the  objection  could  not  be 
raised  by  demurrer  under  the  Code 
of  Criminal  Procedure  (§  823),  nor 
did  the  defect  render  the  indict- 
ment insufficient  (§  285).  Id. 
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20.  It  $eenu  that,  under  the  common- 
law  system  of  pleading,  such  an 
objection  can  only  be  taken  advan- 
tage of  by  special  demurrer;  it  is 
not  available  on  general  demurrer 
or  on  motion  in  arrest  of  judg- 
ment, la. 

21.  Under  the  provision  of  the  Code 
of  Criminal  Procedure  (§  528,  as 
amended  by  Chap.  498,  Laws  of 
1887),  vesting  in  the  Court  of  Ap- 
peals jurisdiction  to  examine  the 
record  on  appeal  in  a  criminal  act- 
ion "where  the  judgment  is  of 
death,"  and  to  determine  upon  the 
whole  case  whether  "the  verdict 
was  against  the  weight  of  evidence 
or  against  law,  or  that  justice  re- 
quires a  new  trial,  whether  .any 
exceptions  shall  have  been  taken 
or  not  in  the  court  below  "  the 
defendant  is  not  given  and  may 
not  claim,  as  matter  of  right  in  this 
court,  the  benefit  of  errors  occur- 
ring on  the  trial ;  the  failure  to 
make  proper  objections  and  take 
exceptions  deprives  them  of  that 
right;  the  court  is  simply  vested 
with  a  power  in  its  discretion  to 
disregard  the  neglect  and  without 
regard  to  exceptions  to  review  the 
case  upon  the  merits.  Fbople  v. 
DrisooU.  414 

21.  Where,  therefore,  evidence  was 
received  ot  rejected  without  ob- 
jection, on  the  trial  in  such  an 
action,  which  if  proper  objections 
and  exceptions  nad  been  taken, 
wouid  have  required  a  reversal, 
the  court  is  not  bound  to  reverse, 
and  is  only  authorized  to  do  so,  in 
its  discretion,  where  it  appears 
affirmatively  from  the  whole  case, 
that  injustice  has  been  done  to  the 
accused  in  the  result  arrived  at  b; 
the  trial  court. 


¥. 


23.  On  the  trial  an  indictment  for 
murder,  wherein  it  was  claimed  by 
the  prosecution  that  the  deceased 
was  shot  by  defendant,  on  the 
cross-examination  of  one  McM. 
the  defendant  was  permitted  to 
prove  that  immediately  after  the 
shooting  the  injured  person  stated 
in  the  presence  of  McM.  and  others, 
that  McM.  had  shot  her.  Held, 
it  was  competent  for  the  prosecu- 
tion to  prove  that  McM.,  at  the 
time,  denied  the  charge,  produced 


his  pistol,  and  delivered  it  to  an 
officer  present ;  also,  that  the  pistol 
was  fully  loaded,  and  its  barrel 
cold.  Id. 

24.  A  witness,  who  testified  to  these 
facts  in  regard  to  the  pistol,  added 
that  the  pistol  bore  no  appearance 
of  having  been  fired  on*.  Defend- 
ant's counsel  moved  to  strike  out 
the  whole  evidence.  Held,  the 
motion  was  properly  denied;  that 
if  the  inference  the  witness  drew 
from  the  facts  was  alone  intended 
to  be  excluded  by  the  motion,  it 
should  have  been  particularly  re- 
ferred to;  that,  as  made,  the  motion 
called  for  too  much,and  was  proper- 
ly denied.  Also,  that  the  inference 
of  the  witness  was  immaterial  and 
could  have  done  no  injury.       I<L 

&«  Bribery. 


DAMAGES. 

1.  Plaintiff  leased  certain  premises, 
which  had  been  occupied  as  a 
dwelling-house  to  defendant,  to  be 
used  as  a  public  school.  The 
requisite  alterations  in  the  interior 
were  permitted  by  the  lessor  and 
the  lessee  covenanted  to  make  them 
and  also  to  surrender  the  premises 
at  the  expiration  of  the  lease  "  in 
the  same  condition  as  they  were  at 
the  execution  of  this  lease,  reason- 
able use  and  wear  thereof  as  a 
public  school  and  damages  by  the 
elements  excepted."  The  lessees 
changed  the  dwelling-house  into 
school  rooms  removing  partitions, 
etc.  This  lease  was  followed  by 
three  others  in  similar  form,  each 
executed  before  the  termination 
of  the  preceding  one.  After  the 
termination  of  the  last  lease  and 
the  surrender  of  the  premises,  this 
action  was  brought,  among  other 
things,  to  recover  damages  for  a 
breach  of  the  covenants  as  to  con- 
dition on  surrender.  Plaintiff 
proved  that  the  premises  were  in 
good  condition  when  leased,  and 
that  when  surrendered  the  walls, 
floor  and  glass  in  the  windows 
were  broken,  the  basement  filled 
with  refuse  and  the  sidewalk 
broken  by  dumping  coal  thereon, 
some  of  the  balusters  of  the  stairs 
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gone,  etc.  Held,  that  defendant 
was  not  bound  to  restore  the 
premises  to  their  former  condition 
as  a  dwelling-house;  but  that  the 
evidence  showed  other  damages, 
and  the  question  as  to  whether  or 
not  they  resulted  from  a  reason- 
able use  of  the  premises  for  school 
purposes  was  one  of  fact,  and  a 
submission  of  the  same  to  the 
jury  was  proper.  McGregor  v. 
Bd.  Ed'n.  511 

2.  Also,  held,  that  plaintiff  was  not 
required  to  show  the  separate 
damage  at  the  end  of  each  term; 
it  was  sufficient  to  prove  a  breach 
of  covenent  referable  to  one  or 
more  or  all  of  the  leases.  Id. 

8.  Upon  breach  by  an  employer  of 
a  contract  of  employment,  by  a 
discharge  of  the  employe  before 
the  expiration  of  his  term  of  service, 
the  latter  is  only  bound  to  use 
reasonable  diligence  to  procure 
other  employment  of  the  same  kind 
in  order  to  relieve  the  employer 
as  much  as  possible  from  loss  con- 
sequent upon  the  breach;  he  is  not 
bound  to  look  for  or  accept  occupa- 
tion of  another  kind.  Fuchs  v. 
Koerner  529 1 

4.  In  an  action  to  recover  damages 
for  personal  injuries  caused  by 
defendant's  negligence,  where  no 
evidence  is  given  as  to  the  circum- 
stances ana  condition  in  life  of 
the  plaintiff,  his  earning  power, 
skill  and  capacity,  no  damages  for 
future  pecuniary  loss  can  be 
awarded.  Stool  v.  Od.  St.  etc. 
R.  R.  Co.  625 

5.  The  ordinary  rule  of  damages  in 
an  action  to  recover  for  breach  by 
vendor  of  contract  for  sale  of  goods, 
is  the  difference  between  the  con- 
tract price  and  the  market  value 
of  the  property  at  the  time  and 

$lace  of  delivery.     WindmuUer  v. 
\>pe  ■  674 


When  future  profits  proper  to 

be  considered  on  questions  t  of  damages 
for  breach  of  partnership  agreement. 
J)art  v.  Laimbeer  (Mem.).  664 

See  Mbaburr  of  Damages. 
Sickels — Vol.  LXIL 


DEBTOR  AND  CREDITOR. 

1.  An  incoming  partner  can  only  be 
made  liable  by  agreement  for  the 
prior  debts  of  the  firm,  whether  he 
succeeds  an  outgoing  partner  by 
purchase,  or  whether,  upon  the 
death  of  one  partner  he  joins  with 
the  survivors  in  carrying  on  the 
business.  Servissv.  McDonnell.  260 

2.  An  undertaking  on  his  part,  alone 
or  in  connection  with  others,  that 
the  new  firm  will  pay  the  debts  of 
the  old  firm,  can  be  enforced  only 
by  the  old  firm ;  its  creditors  may 
not  sue  for  a  breach  of  it.         Id, 

8.  A  creditor  who,  in  executing  a 
composition  agreement,  has  been 
guilty  of  fraud  in  respect  to  the 
other  compounding  creditors,  by 
secretly  stipulating  for  a  preference 
to  himself,  may  not  avoid  the 
agreement,  because  of  a  similar 
fraud  practiced  upon  him.  White 
v.  Kunte.  518 

4.  The  composition  agreement  is 
only  void  as  to  the  innocent  cred- 
itors executing  it.  Id. 

5.  It  seems  an  innocent  creditor,  upon 
repudiating  the  composition  agree- 
ment, is  restored  to  the  right  to 
enforce  his  original  claim.         Id. 

6.  Any  contract  or  promise,  whereby 
one  of  the  compounding  creditors 
secretly  secures  to  himself  an 
advantage  over  the  others,  and 
any  security  given  upon  any  such 
contract  or  promise,  is  void.     Id. 

7.  It  seems  that  any  security  taken 
by  one  of  the  compounding  cred- 
itors, even  for  the  sum  payable  to 
him  under  the  composition  agree- 
ment, aside  from  that  which  is 
common  to  all,  if  unknown  at  the 
time  to  the  other  creditors,  is  in- 
operative and  void  Id. 


DEED 


1.  N.  was  the  owner  of  certain  lands 
containing  deposits  of  building 
sand  and  the  sale  of  the  sand  consti- 
tuted his  only  business.  S.  offered 
to  purchase  a  small  parcel  of  the 
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land,  but  N.  declined  to  sell  on 
,  the  ground  that  it  would  interfere 
with  his  business.  3.  agreed  to 
purchase,  covenanting  not  to  sell 
any  sand  off  from  the  parcel.  N. 
thereupon  sold  and  conveyed,  his 
deed  containing  such  a  covenant 
on  the  part  of  the  grantee.  8. 
subsequently  conveyed  by  war- 
ranty deed,  to  defendant,  without 
covenants  on  the  part  of  the  latter, 
who,  however,  had  .notice  before 
taking  his  deed  of  the  covenant  in 
the  deed  to  his  grantor.  Defend- 
ant opened  a  pit  on  his  land,  sold 
sand  therefrom  and  declared  that 
he  should  continue  to  sell  notwith- 
standing such  covenant.  (Held, 
Andrews  and  Earl,  JJ.,  dissent- 
ing), that  an  action  was  maintain- 
able to  restrain  such  sale.  '  Hodge 
v.  Sloan.  244 

2.  A.  owned  a  lot  of  land,  upon 
which  was  a  spring  of  water ;  he 
cave  to  B.,  the  owner  of  an  adjoin- 
ing lot,  in  consideration  of  a  small 
annual  rent,  a  parol  license,  revo- 
cable at  his  pleasure,  to  lay  a  pipe 
underground  from  the  spring  to 
conduct  the  water  therefrom  to  the 
house  of  the  latter.  B.  laid  the 
pipe  to  his  house,  where  it  dis- 
charged into  an  open  tub.  C. 
owned  a  lot,  separated  about  four- 
teen rods  from  that  of  A.,  the  lot 
of  B.  intervening.  With  the  con- 
sent of  A.  and  B.,  C.  laid«a  pipe 
from  his  house  to  the  tub  on  the 
premises  of  B.  and  thus  took  the 
surplus  water  therefrom  for  the 
use  of  his  house.  A.  thereafter 
purchased  C.'s  lot,  and  his  tenant, 
by  his  direction,  connected  the  two 
pipes  at  the  tub,  which  was  there- 
after supplied  by  a  branch  pipe. 
A.  sold  and  conveyed  the  C.  lot 
11  with  the  appurtenances  thereto 
belonging;"  the  deed  making  no 
mention  of  the  spring  or  of  the 
water  therefrom.    Through  vari- 

'  ous  mesne  conveyances,  contain- 
ing similar  descriptions,  plaintiff 
acquired  title  to  said  lot.  A.  con- 
tinued to  own  the  lot  upon  which 
was  the  spring  until  his  death;  his 
executors  thereafter  sold  and  con- 
veyed the  same  to  defendant  by 
deed,  describing  it  by  metes  and 
bounds,  and  containing  no  reser- 
vation or  mention  of  any  rip  ht  in 
any  other  person  to  the  spnng  or 


the  water  from  the  spring.  De- 
fendant, after  the  conveyance  to 
her,  disconnected  the  pipe  from 
the  spring.  In  an  action  to  restrain 
such  interference  with  the  flow  of 
water  through  the  pipe  and  to 
enforce  plaintiff's  alleged  right  to 
a  supply  of  water  from  the  spring, 
it  appeared  that,  when  defendant 
was  negotiating  for  the  purchase, 
R.,  who  then  owned  plaintiff's  lot, 
informed  defendant  that  no  person, 
other  than  the  executors,  owned 
any  right  in  or  to  the  waters  of  the 
spring  or  to  take  water  therefrom, 
and  she  relied  on  such  statement 
in  making  the  purchase.  The 
trial  court  found  that  the  water 
from  the  spring  was  necessary  for 
the  use  and  enjoyment  of  plaintiff's 
premises,  and  with  it  they  were  of 
much  more  value  than  without, 
but  that  the  premises  could  have 
been  supplied  with  water  by  means 
of  a  well  on  the  premises;  defend- 
ant offered  to  show  on  the  trial  that 
such  a  well  could  have  been  dug 
at  a  small  cost.  Held,  that  the 
action  was  not  maintainable ;  that 
the  right  to  the  use  of  the  water  did 
not  pass  as  an  appurtenance  under 
the  deed  from  A.  of  the  plaintiff's 
lot;  and  that  there  was  no  implied 
easement  giving  such  a  nght. 
Booty.  Wadhamt.  884 


DEFENSE8. 

1.  A  defense  to  the  foreclosure  of  a 
purchase-money  real  estate  mort- 
gage on  the  part  of  the  mortgagor, 
alleged  to  have  existed  at  the  time 
of  its  inception,  can  only  arise 
where  fraud  has  been  practiced  by 
the  mortgagee  in  procuring  its 
execution,  or  there  is  a  failure 
of  consideration.  McComhc  v. 
lalei.  404 

2.  Where,  therefore  the  purchaser  is 
in  the  undisturbed  possession  of  the 
land  he  cannot,  in  the  absence  of 
fraud,  resist  the  foreclosure  of  such 
a  mortgage  on  the  ground  simply 
of  defect  of  title.  Id. 

3.  The  defense  of  want  of  considera- 
tion is  available  against  an  assignee 
of  a  mortgage,  although  he  is  a 
bona  fide  purchaser;  he  stands  ui 
respect  to  the  security  in  the  place 
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of  the  assignor.    Brigg$  v.  Lang- 
ford,  680 

WJiere  the  county  treasurer  was 

authorized  to  borrow  money  and  issue 
its  obligation  therefor,  in  an  action 
against  a  county  on  notes  for  money 
loaned  purporting  to  have  been  given 
pursuant  to  such  authority,  held,  the 
presumption,  in  the  absence  of  proof  to 
the  contrary,  was  that  the  money  was 
borrowed  as  authorised  and  applied  to 
the  uses  of  the  county,  and  the  fact  that 
the  county  treasurer  had  fraudulently 
overissued  notes  to  a  large  amount,  was 
no  defense  ;  also,  the  fact  that  plaintiff 
was  a  member  of  the  board  of  super- 
visors did  not  charge  them  with  notice 
of  the  wrongs  perpetrated  by  the  county 
treasurer. 
See  Clark  v.Bd.  of  Supervisors.  558 


DEFINITIONS. 

1.  By  the  word  "appurtenance" 
nothing  passes  except  such  incor- 
poreal easements,  rights  or  priv- 
ileges as  are  strictly  necessary  and 
essential  to  the  proper  enjoyment 
of  the  estate  granted;  a  mere  con- 
venience is  not  sufficient  to  create 
such  a  right  or  easement.  Boot  v. 
Wadhams.  884 

2.  A  water-course,  as  defined  in  the 
law,  means  a  living  stream  with 
defined  banks  and  channel,  not 
necessarily  running  all  of  the  time, 
but  fed  from  other  and  more  per- 
manent sources  than  mere  surface 
water.    Jeffers  v.  Jeffers.  650 


DELIVERY. 

Unless  otherwise  expressed  in  the 
contract,  the  vendor,  on  a  sale  of 
c'uittels,  is  bound  to  deliver  them 
to  the  purchaser  where  they  are  at 
the  time  of  sale,  on  performance 
by  the  latter  of  the  terms  of  sale. 
Gray  v.  Walton.  254 


DURE88. 

In  an  action  brought  to  procure  the 
cancellation  and  discharge  of  a 
mortgage,  on  the  ground  that  it 


had  been  procured  by  duress,  the 
trial  court  found  that  the  execution 
of  the  mortgage  was  procured  by 
defendants  by  threats  and  menaces, 
to  the  effect  that  unless  the  mort- 
gagor gave  it  they  would  cause  her 
sonto  be  sent  to  state  prison  for 
larceny  and  embezzlement,  for 
which  he  was  under  arrest  and 
indictment  on  their  complaint,  they 
stating  if  their  terms  were  complied 
with  they  would  release  the  pris- 
oner, if  in  their  power,  but  if  not 
compiled  with  he  would  be  sent  to 
state  prison;  that  she  executed  the 
mortgage  while  under  fear,  terror, 
coercion  and  duress  created  by  the 
threats,  and  that  the  prisoner  was 
immediately  thereafter  discharged 
on  his  own  recognizance.  Meld, 
that  the  findings  were  sufficient  to 
sustain  a  judgment  for  the  relief 
sought.    Schooner  Y.Lissauer.   Ill 


EA8EMENT8. 

A.  owned  a  lot  of  land,  upon 
which  was  a  spring  of  water;  he 
gave  to  B.,  the  owner  of  an  ad- 
joining lot,  in  consideration  of  a 
small  annual  rent,  a  parol  license, 
revocable  at  his  pleasure,  to  lav  a 
pipe  underground  from  the  spring 
to  conduct  the  water  therefrom  to 
the  house  of  the  latter.  B.  laid 
the  pipe  to  his  house  where  it  dis- 
charged into  an  open  tub.  C. 
owned  a  lot,  separated  about  four- 
teen rods  from  that  of  A.,  the  lot 
of  B.  intervening.  With  the  con- 
sent of  A.  and  B.,  C.  laid  a  pipe 
from  his  house  to  the  tub  on  the 
premises  of  B.  and  thus  took  the 
surplus  water  therefrom  for  the 
use  of  his  house.  A.  thereafter 
purchased  C.'s  lot,  and  his  tenant, 
by  his  direction,  connected  the 
two  pipes  at  the  tub,  which  was 
thereafter  supplied  by  a  branch 
pipe.  A.  sold  and  conveyed  the 
C.  lot  "with  the  appurtenances 
thereto  belonging;"  the  deed  mak- 
ing no  mention  of  the  spring  or  of 
the  water  therefrom.  Through 
various  mesne  conveyances,  con- 
taining similar  descriptions,  plain- 
tiff acquired  title  to  said  lot.  A. 
continued  to  own  the  lot  upon 
which  was  the  spring  until  his 
death;    his   executors   thereafter 


732 


INDEX 


sold  and  conveyed  the  same  to  de- 
fendant by  deed,  describing  it  by 
metes  and  bounds,  and  containing 
no  reservation  or  mention  of  any 
right  in  any  other  person  to  the 
spring  or  the  water  from  the 
spring.  Defendant,  after  the  con- 
veyance to  her,  disconnected  the 
pipe  from  the  spring.  In  an  action 
to  restrain  such  interference  with 
the  flow  of  water  through  the 
pipe  and  to  enforce  plaintiff's 
alleged  right  to  a  supply  of  water 
from  the  spring,  it  appeared  that, 
when  defendant  was  negotiating 
for  the  purchase,  R.,  who  then 
owned  plaintiff's  lot,  informed  de- 
fendant that  no  person,  other  than 
the  executors,  owned  any  right  in 
or  to  the  waters  of  the  spring  or 
to  take  water  therefrom,  and  she 
relied  on  such  statement  in  making 
the  purchase.  The  trial  court 
found  that  the  water  from  the 
spring  was  necessary  for  the  use 
and  enjoyment  of  plaintiff's  prem- 
ises, and  with  it  they  were  of 
much  more  value  than  without, 
but  that  the  premises  could  have 
been  supplied  with  water  by 
means  of  a  well  on  the  premises; 
defendant  offered  to  show  on  the 
trial  that  such  a  well  could  have 
been  dug  at  a  small  cost.  Held, 
that  the  action  was  not  maintain- 
able; that  the  right  to  the  use  of 
the  water  did  not  pass  as  an  appur- 
tenance under  the  deed  from  A. 
of  the  plaintiff's  lot ;  and  that 
there  was  no  implied  easement 
giving  such  a  right.  Soot  v. 
Wadhams.  884 


ELECTION  (OF  OFFICERS). 

1.  The  Soldiers'  Home,  incorporated 
under  the  act  of  1876  (Chap.  270, 
Laws  of  1876),  is  an  "  asylum,"  and 
its  inmates  are  supported  at  public 
expense,  within  the  purview  of  the 
provision  of  the  state  Constitution 
(art.  2  §  8),  declaring  that  "  for  the 
purpose  of  voting  no  person  shall 
be  deemed  to  have  gained  or  lost  a 
residence  *  *  *  while  kept  at 
any  alms-house  or  other  asylum  at 
public  expense."  Silvey  v.  Lind- 
say. 56 

2.  The  fact  of  the  presence  in  tha* 


institution  of  an  inmate,  therefore, 
does  not  constitute  a  test  of  his  right 
to  vote,  and  is  not  to  be  considered 
in  determining  that  question ;  he 
must  find  the  requisite  qualifica- 
tions elsewhere.  Id. 

3.  Plaintiff  offered  to  vote  at  the  an- 
nual town  meeting  for  the  year  1886 
in  the  town  of  B.,  wherein  said  in- 
stitution is  located.  On  being  chal- 
lenged, plaintiff  stated  in  substance, 
that  he  resided  in  the  town  of  fi., 
for  the  reason  that  he  was  admitted 
an  inmate  of  said  Home  in  1880  and 
had  remained  an  inmate  since  that 
time,  with  the  intention  at  all  times 
of  making  his  residence  in  said  in- 
stitution so  long  as  he  should  be 
permitted  to  remain  ;  that  at  the 
time  of  Buch  admission  he  was  an 
honorably  discharged  soldier  and 
a  resident  and  voter  in  the  city  of 
New  York;  that,  therefore,  he  was 
a  resident  of  the  town,  and  that  in 
becoming  an  inmate  he  intended  to 
change  his  residence  from  said  city 
to  said  town.  Held,  that  plaintiff 
was  not  entitled  to  vote :  that  his 
narration  of  an  intention  to  change 
his  residence  and  his  assertion  that 
he  was  a  resident  of  the  town  could 
be  accepted  only  as  his  conclusions 
from  the  circumstances  detailed; 
that  the  town  officers  presiding  at 
such  election  were  not  bound  by 
them,  but  by  the  facts,  and  so  were 
Justified  in  rejecting  the  vote.    Id. 

4.  It  seems  that  one  duly  qualified  to 
vote,  as  provided  by  the  Constitu- 
tion (art.  2,  §  1),  cannot  be  deprived 
of  that  right  by  any  inferior  tri- 
bunal; the  officers  presiding  at  an 
election  determine  the  question  at 
their  peril,  and  are  liable  to  him  in 
damages,  in  case  of  an  erroneous 
determination  that  he  is  disquali- 
fied, and  a  rejection  of  his  vote.  Id. 

5.  The  relators,  claiming  to  represent 
the  United  Labor  Party  of  the  city 
of  New  York,  which  party  they 
allege  polled  more  than  fifty  thous- 
and votes  at  "the next  preceding 
election,"  on  proof  that  the  board 
of  police  had  refused  to  appoint 
inspectors  of  election  of  the  politi- 
cal faith  and  opinion  of  that  party 
as  required  by  the  amendment  of 
1887  (Chap.  490,  Laws  of  1887),  of 
the  consolidation  act,  applied  for  a 
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peremptoiy  writ  of  mandamus  to 
compel  such  appointment  which 
was  denied.  The  record  on  appeal 
to  this  court  showed  that  two  other 
organizations  claimed  to  be  the  sole 
and  proper  representatives  of  the 
voters  who  deposited  the  votes  in 
question  and  that  they  were  entitled 
to  the  additional  inspectors.  Held, 
that  the  writ  was  properly  denied : 
that  in  the  exercise  of  a  legal  ana 

§  roper  discretion,  upon  being  satis- 
ed  from  the  record  that  there  was 
an  honest  dispute  as  to  material 
facts  which  should  be  determined, 
the  court  was  Justified  in  refusing 
a  peremptory  writ,  although  the  is- 
sues were  in  a  strict  and  technical 
construction  of  the  papers  inartifi- 
cially  or  loosely  made  up.  People 
ex  rel.  v.  Board  Police.  285 

6.  An  alternative  writ  was  granted, 
to  which  two  of  the  four  members 
of  the  board  made  a  return,  the 
other  two  refusing  to  join  therein. 
Held,  that  the  return  was  properly 
received  and  entertained;  that  the 
court  wo^ld  not  be  driven  into 
issuing  a  peiemptory  writ  to  guide 
the  conduct  of  public  officers 
charged  with  a  public  duty  upon 
any  narrow  construction  of  a  re- 
turn to  its  alternative  writ,  where 
from  all  the  papers  it  is  seen  that 
there  is  a  substantial  and  material 
issue  of  fact.  Id. 


ELECTRICAL  COMPANIES. 

1.  The  act  of  1885  (Chap.  409,  Laws 
of  1885),  entitled  "an  act  provid- 
ing for  placing  electrical  conduc- 
tors under  ground  in  cities  of  this 
state,  and  for  commissioners  of 
electrical  subways"  is  not  violo- 
lativc  of  the  provision  of  the  state 
Constitution  (Art.  8,  §  16),  declar- 
ing that  no  local  or  private  bill 
shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in 
the  title.  Said  act  is  not  a  local 
or  private  bill  within  the  meaning 
of  the  constitutional  provision,  ana 
embraces  but  one  subject,  which 
is  fairly  expressed  in  the  title. 
People  ex  rel.  v.  Squire.  598 

2.  The  fact  that  said  act  (g  2) 
charges  the  board  of  commission 


ers  of  electrical  subways,  thereby 
directed  to  be  appointed,  with  the 
duty  of  enforcing  the  provisions  of 
the  act  of  1884  (Chap.  584,  Laws 
of  1884),  and  declares  that  the 
said  act  of  1884  is  thereby  amend- 
ed so  as  to  conform  to  the  provi- 
sions of  the  act  of  1885,  docs  not 
render  the  latter  act  obnoxious  to 
the  constitutional  provision  (Art. 
8,  §  17),  declaring  that  no  act 
shall  be  passed  providing  that  any 
existing  law  shall  be  deemed  part 
thereof  or  applicable  thereto,  "ex- 
cept by  inserting  it  in  said  act."  Id. 

8.  The  fact  that  said  act  of  1885 
directs  that  the  costs  and  expenses 
of  each  board  of  commissioners 
appointed  under  it  shall  be  assess- 
ed upon  the  companies  "  operating 
electrical  conductors  in  the  city, 
does  not  render  the  act  void  as 
imposing  a  tax  upon  the  com- 
panies specified  without  consent, 
hearing  or  benefit,  in  violation  of 
the  Constitution.  (Art.  1,  §5.) 
No  tax  is  imposed  within  the 
meaning  of  the  Constitution.    Id. 

4.  It  teems  that,  conceding  said  pro- 
vision in  relation  to  assessments 
does  impose  a  tax,  it  does  not  neces- 
sarily invalidate  the  other  pro- 
visions of  the  statute.  Id. 

5.  The  said  act  of  1885,  so  far  as  it 
affects  corporations  organized  be- 
fore its  passage,  is  not  obnoxious 
to  the  constitutional  prohibition 
against  laws  impairing  the  obliga- 
tions of  contracts;  it  does  not  annul 
destroy,  or  materially  impair  or 
restrict  any  franchises  or  contract 
rights  previously  secured,  but  seeks 
to  regulate  and  control  their  exer- 
cise, so  that  they  shall  cease  to 
constitute  a  public  nuisance.     Id. 

6.  The  relator  was  incorporated 
under  the  general  act  of  1848 
(Chap.  265,  Laws  of  1848),  tor  the 
purpose  of  constructing  and  main- 
taining electric  conductors  to  be 
placed  under  the  streets  in  the  city 
of  New  York.  It  received  from 
the  common  council  of  the  said  city 
by  virtue  of  the  power  conferred 
on  that  body  by  the  act  of  1879 
(Chap.  897,  Laws  of  1879),  permis- 
sion to  construct  conduits  and  lav 
wires  in  certain  streets,  the  work 
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to  be  done  under  the  supervision 
of  the  commissioner  of  public 
works.  In  1888  the  relator  filed 
with  the  county  clerk  certain  maps, 
etc.,  as  required  by  the  ordinance, 
and  in  1880  made  application  to  the 
department  of  public  works  for 
permission  to  make  excavations  in 
certain  streets  in  order  to  lay  its 
wires  and  conductors,  which  was 
refused  on  the  ground  that  the  re- 
lator had  not  obtained  the  approval 
of  the  subway  commissioners  ap- 
pointed pursuant  to  said  act  of 
1885,  as  required  by  said  act.  In 
proceedings  to  obtain  a  peremptory 
mandamus  requiring  said  commis- 
sioners to  grant  the  permit,  held, 
that  the  application  for  the  writ 
was  properly  denied.  Id. 


EQUITY. 

Where,  in  an  action  at  law,  a  third 
party,  claiming  to  own  the  cause  of 
action,  has  been  brought  in  and 
substituted  as  defendant  and  the 
original  defendant  has  been  dis- 
charged, on  payment  into  court  of 
the  amount  of  the  demand,  in  pur- 
suance of  the  provision  of  the  Code 
of  Civil  Procedure  (§  820),  the 
action  thereafter  becomes  an  equit- 
able one,  triable  by  the  court,  and 
neither  party  has  a  right  to  a  trial 
by  jury.     Clark  v.  Masher.       118 

When  equitable  action  main- 
tainable to  charge  a  party  as  trustee 
exmalifldo. 

See  Piper  v.  Hoard.  78 

Ante-nuptial  contract  enforce- 
able in  equity  without  reference  to  the 
validity  of  the  agreement  at  law. 

Johnston  v.  Spicer.  186 

See  Specific  Performance. 


EQUITABLE  CONVERSION. 

8.  died,  leaving  his  wife  and  four 
daughters  surviving  him.  By  his 
will  he  directed  his  executors  to 
divide  one-half  of  his  residuary 
estate,  real  and  personal,  into  four 
equal  parts,  which  he  gave  to  said 
executors  in  trust  to  receive  and 
apply  the  rents  and  profits  to  the 


use  of  the  testator's  wife  daring  her 
life;  after  her  death  the  rents  and 
profits  of  one  of  said  parts  to  the 
use  of  each  of  his  said  children 
during  life,  and  upon  her  death 
"  to  pay  over,  transfer  and  deliver 
the  principal  of  said  one-fourth 
part,  together  with  any  arrears  of 
Income  "  to  her  heirs,  or  to  such 
person  or  uses  as  said  daughter 
"  may  by  her  will  appoint."  The 
other  half  he  directed  his  execu- 
tors also  to  divide  into  four  parts 
and  to  give  one  to  each  of  the  tes- 
tator's said  children.  The  will  also 
provided  that  any  moneys  ad- 
vanced to  either  of  said  children 
and  charged  in  the  testator's  books 
of  account  against  her  share  in 
the  estate,  should  be  deducted 
' '  from  the  sum  bequeathed  to  such 
daughter  in  this  section."  The 
will  also  empowed  the  executors 
"  for  the  purpose  of  carrying  into 
effect"  the  will  and  the  trusts 
therein  created,  to  sell  "in  their 
discretion  "  any  and  all  of  the  real 
estate.  In  an  action  for  partition 
of  certain  real  estate  of  an  interest 
in  which  the  testator  died,  seized, 
and  which  was  included  in  said 
residuary  clause,  held,  that  an 
infant  child  of  one  of  the  daugh- 
ters was  not  a  necessary  or  proper 
party  defendant  under  the  Code  of 
Civil  Procedure  (§  1588) ;  that  she 
never  could  take  the  real  estate, 
and  had  no  title  thereto  or  interest 
therein  as  realty,  but  that  the 
whole  title  vested  in  the  executors 
and  trustees ;  that,  construing  all 
the  provisions  of  the  will  together, 
the  direction  to  sell  the  real  estate 
was  imperative  and  there  was, 
therefore,  an  equitable  conversion 
thereof  into  personalty.  DdafiHd 
v.  Barlow.  585 


ESCHEAT. 

1.  All  rights  of  property,  of  what- 
ever nature,  revert  to  the  People 
when  the  owner  dies  intestate  and 
there  is  a  failure  of  heirs  to  take 
such  property.  In  respect  to  the 
rights  so  acquired  by  the  State 
there  is  no  essential  difference  be- 
tween real  and  personal  property, 
although  the  doctrine  of  escheat 
applies  only  to  legal  estates  and 
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does  not,  in  a  strict  sense,  affect 
either  equitable  estates  or  personal 
property.    Johnston  v.  Spieer.  185 

2.  The  history  of  legislation  in  this 
State  upon  the  subject  of  escheat 
and  the  administration  of  the 
estates  of  persons  dying  intestate 
without  heirs,  given.  Id. 

8  By  an  ante-nuptial  agreement  be- 
tween G.  (the  man)  and  E.  (the  wo- 
an)  G. covenanted  and  agreed  that, 
in  case  of  his  death  without  leav- 
ing lawful  issue  by  the  contemplat- 
ed marriage,  previous  to  the  death 
of  E.,  all  of  the  real  and  personal 
property,  of  which  he  should  die 
possessed,  should  belong  to  her. 
The  parties  intermarried,  but  had 
no  children,  and  G.  died  intestate 
seized  of  certain  real  estate,  upon 
which  was  a  mortgage.  E.  died 
thereafter  intestate, leaving  no  law- 
ful heir.  In  a  controversy  as  to 
the  right  to  the  surplus  money 
arising  on  foreclosure  sale.  Held, 
that  upon  the  death  of  G.  the  legal 
title  to  the  real  estate  went  to  his 
heirs;  but  that  by  force  of  the  mar- 
riage settlement,  E.  became  the 
equitable  owner,  and  a  trust  by 
implication  arose  in  her  favor;  the 
heirs  holding  the  title  as  a  naked 
trust  for  her  and  subject  to  her 
right  to  be  vested  with  it  on  de- 
mand; and  that  upon  her  death 
without  heirs  her  interest  and 
rights  reverted  to  the  state,  and 
it  was  equitably  entitled  to  the 
surplus.  Id. 


ESTOPPEL. 

1.  Where  a  judgment  by  default  was 
rendered,  adjudging  a  marriage 
null  and  void,  and  a  motion  to 
open  the  default  was  denied,  held, 
that  defendant  was  not  precluded 
by  the  judgment  and  order  deny- 
ing the  motion  from  maintaining 
an  action  to  set  aside  the  judgment 
on  the  ground  of  fraud.  Blank  v. 
Blank.  91 

2.  In  an  action  upon  a  policy  of  life 
insurance  the  defense  was  a  breach 
of  warranty.  The  alleged  breach 
was  that  an  answer  in  the  applica- 
tion to  a  question  as  to  the  age  of 
the  insured,  was  untrue.    It  ap- 


peared that  the  answer  was  written 
In  by  a  general  agent  of  the  defend- 
ant ;  that  the  insured  was  a  Ger- 
man, understanding  the  English 
language  very  imperfectly ;  that 
when  asked  his  age  he  answered 
that  he  did  not  know,  and  when 
assured  that  it  was  necessary  to  be 
known  he  repeated  his  former 
statement ;  that  the  agent  made 
some  computation  or  estimate  and 
entered  his  conclusion  in  the  appli- 
cation, and  that  thts  was  not  read 
over  to  the  insured  after  the  ans- 
wers were  written  in.  No  fraud 
was  alleged  or  found.  Held,  that 
an  estoppel  in  pais  was  fairly 
established  which  precluded  de- 
fendant from  setting  up  the  falsity 
of  the  answer  in  avoidance  of  the 
policy.  Miller  v.  Phoenix  Mut.  L. 
Ins.  Co.  292 


3.  To  constitute  an  equitable  estop- 
pel there  must  have  been  some  act 
oi  admission  by  the  party  sought 
to  be  estopped,  inconsistent  with  a 
claim  he  now  makes,  and  done  or 
made  with  the  intention  of  influ- 
encing the  conduct  of  another, 
which  he  had  reason  to  believe 
would,  and  which  did  in  fact  have 
that  effect.  Silence  will  not  estop 
unless  there  is  not  only  a  right, 
but  a  duty  to  speak.  M.  T.  Rub- 
ber Co.  v.  Bothery.  810 

4.  Where,  therefore,  a  riparian  owner 
saw  the  owner  on  the  opposite  side 
of  the  stream  erecting  a  factory 
upon  his  premises  and  digging  a 
race  which  she  knew  would  return 
the  water,  diverted  from  the 
stream,  to  it  at  a  point  below  her 
land,  held,  that  her  omission  to 
object  in  any  way  to  the  proposed 
diversion  of  the  water,  did  not 
constitute  an  estoppel  barring  an 
action  to  recover  for  such  diver- 
sion. Id. . 

5.  It  seems  that  courts  are  quite  dis- 
inclined, by  the  application  of  the 
rules  relating  to  estoppel  in  pais,  to 
give  to  .mere  licenses,  based  upon 
no  consideration,  the  force  and 
effect  of  absolute  agreements,  and 
the  case  must  be  quite  peculiar  and 
exceptional  which  will  authorize 
a  licensee  to  proceed  under  his 
license  after  its  revocation.  Far- 
gtSY.  Walton.  898 
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6.  A  purchaser  of  the 

E nines,  who  takes  a  deed  sub- 
to  the  mortgage,  is  estopped 
u  contesting  the  consideration 
or  validity  of  the  mortgage;  and, 
so  long  as  he  remains  in  possession 
of  the  premises,  cannot  defend 
against  the  mortgage  because  of 
failure  of  title.  McConihe  v. 
Fates.  404 

When  acceptance  of  new  lease 

not  a  waiver  or  estoppel  from  claiming 
breach  of  cotenant  in  old  learn. 

See  McGregor  v.  Board  of  Educa- 
tion. 511 

When  judgment  in  partition 

$uit  conclusive  on  parties,  although 
there  is  a  defect  in  parties  plaintiff. 

See  Seed  v.  Reed.  545 


EVIDENCE. 

1.  Upon  the  trial  of  an  indictment 
for  larceny,  in  obtaining  money 
by  means  of  a  draft  drawn  by  de- 
fendant, as  agent  of  an  insurance 
company,  upon  the  general  agent 
of  the  company,  McD.,  the  general 
agent  upon  whom  the  draft  was 
drawn,  was  called  as  a  witness  by 
the  People.  On  cross-examination 
he  was  questioned  as  to  a  civil 
action  commenced  by  the  insur- 
ance company  against  defendant, 
In  which  he  had  verified  the  com- 
plaint. He  was  asked  what  he 
swore  to  as  to  a  particular  matter, 
and  gave  answers  showing  that 
the  complaint  contained  an  allega- 
tion somewhat  at  variance  with 
his  testimony  on  direct-examina- 
tion. After  a  redirect-examination 
the  district  attorney  offered  in  evi- 
dence a  copy  of  the  complaint. 
The  court  received  it  in  evidence 
for  the  purpose  of  showing  what 
the  witness  had  sworn  to,  stating 
that  it  could  not  "be  evidence 
upon  any  other  point."  The  com- 
plaint contained  thirteen  counts, 
only  one  of  which  related  to  the 
matter  inquired  of  on  cross-exam- 
ination. Held,  that  the  ruling  was 
not  error;  that,  while  the  whole 
complaint  was  not  competent,  the 
district  attorney  had  the  right  to 
prove  the  whole,  and  to  read  so 
much  of  it  as  related  to  the  cross- 


examination,  and  which  tended  to 
explain  or  qualify  the  testimony 
so  elicited;  and  that  a  fair  con- 
struction of  the  ruling  of  the  trial 
judge  was  that  he  received  the 
complaint  only  for  the  purpose  of 
showing  what  McD.  had  testified 
as  to  the  matter  inquired  of  upon 
the  cross-examination.  People  v. 
Dimick.  13 

2.  The  evidence  showed  that  defend- 
ant's firm  had  the  agency  in 
Buffalo  for  four  insurance  compa- 
nies, one  of  them  the  C.  Ins.  Co. ; 
that  he  insured  the  cargo  in  ques- 
tion in  that  company,  but  after  he 
was  advised  of  the  loss  changed  it 
to  one  of  the  other  companies. 
The  People  were  allowed  to  give 
evidence,  under  objection  and  ex- 
ception, that  defendant  had  during 
the  same  season  in  several  instances 
after  knowledge  of  a  loss,  insured 
against  in  the  C.  Co.,  changed  the 
insurance  to  one  of  the  other  com- 
panies for  the  purpose  of  shielding 
the  C.  Co.  Held,  no  error ;  that 
the  evidence  -was  proper  on  the 
question  of  motive  and  intent; 
also  that,  although  the  proof  as  to 
the  other  crimes  was  inconclusive, 
the  People  had  the  right  to  give  it 
and  have  it  submitted  to  the  jury 
with  proper  instructions.  Id. 

8.  This  action  was   brought  by  a 

Eurchaser  of  real  estate  to  recover 
ack  the  portion  of  the  purchase- 
price  paid  by  him  on  execution  of 
the  contract  of  sale  on  the  ground 
that  defendant  inherited  the  prop- 
erty from  C,  who  died  within 
three  years  intestate,  that  the  ad- 
ministration of  his  estate  had  not 
been  closed  and  plaintiff  would 
have  to  take  the  property,  subject 
to  the  debts  of  the  intestate,  if  any 
there  should  be  after  his  personal 
estate  was  exhausted,  also  to  the 
possibility  of  the  discovery  of  a 
will  within  four  years  after  the 
death  which  would  govern  the  dis- 
position and  render  a  conveyance 
void.  The  court  excluded  evi- 
dence on  the  trial  offered  by 
plaintiff,  that  he  was  unable  to 
procure  a  loan  on  the  property  and 
that  lawyers,  familiar  with  such 

Questions,  regarded  a  title  derived 
rom  an  heir  within  the  periods 
named  in  the  complaint,  not  mar- 
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ketable.  Held,  no  error ;  that  the 
question  as  to  the  sufficiency  of  the 
title  was  for  the  court,  and  the 
opinion  of  conveyancers  was  imma- 
terial.   Moserv.  Cochrane.  85 

4.  A  local  history  is  not  competent 
evidence  upon  the  question  as  to 
the  date  when  possession  and  oc- 
cupancy of  land  by  a  private  in- 
dividual began.     Moe  v.  Strong. 

850 

5.  On  the  trial  of  an  indictment  for 
murder,  wherein  it  was  claimed  by 
the  prosecution  that  the  deceased 
was  shot  by  defendant,  on  the 
cross-examination  of  one  McM.  the 
defendant  was  permitted  to  prove 
that  immediately  after  the  shooting 
the  injured  person  stated  in  the 

Sresence  of  McM.  and  others,  that 
[cM.  had  shot  her.  Held,  it  was 
competent  for  the  prosecution  to 
prove  that  McM.,  at  the  time,  de- 
nied the  charge,  produced  his 
pistol,  and  delivered  it  to  an  officer 
present ;  also  that  the  pistol  was 
fully  loaded,  and  its  barrel  cold. 
People  v.  DritcoU.  414 

6.  An  indictment  for  bribery,  under 
the  Penal  Code  (§  78),  charged  the 
defendant  with  offering  and  giving 
to  P.,  a  member  of  the  common 
council  of  the  city  of  New  York, 
a  specified  sum  of  money,  with 
intent  to  influence  him  in  the  exer- 
cise of  his  powers  and  functions 
as  such  member,  upon  the  appli- 
cation of  the  Broadway  Surface 
Railroad  Company  for  the  consent 
of  the  common  council  to  the  con- 
struction of  its  railway.  On  the 
trial  it  was  proved  that  a  bribe 
had  been  given  to  and  accepted  by 
F.;  also,  that  defendant  was  sub- 
poenaed as  a  witness  and  attended 
In  obedience  to  the  subpoena  before 
a  committee  of  the  state  senate 
appointed  to  investigate  the  meth- 
ods adopted  by  the  company  in 
obtaining  such  consent.  The  pre- 
amble and  resolutions  appointing 
the  investigating  committee  were 

«  given  in  evidence.  The  former 
referred  to  the  provisions  of  the 
Constitution  and  the  statutes  re- 
lating to  street  railways  requiring 
the  consent  of  the  local  authorities 
and  recited  that  the  charge  was 
made  that  the  consent  to  the  rail- 
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road  upon  Broadway  was  obtained 
by  fraud  and  through  corrupt  in- 
fluence and  bribery  of  members  of 
the  common  council,  and  the  com- 
mittee was  authorized  by  the  reso- 
lutions to  investigate  fully  the 
action  of  the  board  of  aldermen  of 
said  city  which  granted  or  gave 
the  consent,  "or  of  any  member 
thereof  who  voted  for  the  same  in 
respect  thereto."  The,sergeant-at- 
arms  of  the  senate  was  directed  to 
attend  the  sitting  of  the  committee, 
serve  subpoenas,  etc.  The  prose- 
cution was  then  allowed  to  prove, 
under  exception  and  objection,  the 
testimony  so  given  by  defendant, 
which  tended  to  show  his  com- 
plicity in  the  crime.  Held,  error; 
that  the  senate  had  power  to  au- 
thorize the  investigation;  that  the 
testimony  was  to  be  considered  as 
given  under  compulsion;  that  the 
case  was  covered  by  said  section; 
and,  therefore,  that  the  testimony 
so  given  was  privileged .  People  v. 
Sharp.  427 

.  Evidence  was  allowed  to  be  given 
on  the  part  of  the  prosecution, 
under  objection  and  exception, 
proving  a  corrupt  proposal  made, 
about  a  year  prior  to  the  offense 
charged,  by  defendant  to  an  en- 
grossing clerk  of  the  assembly,  to 
pay  said  clerk  $5,000  to  alter  a 
certain  bill  in  reference  to  street 
railways,  which  said  clerk  then 
had  in  his  possession,  so  that  its 
terms  might  authorize  the  con- 
struction of  a  railroad  on  Broad- 
way in  said  city.    Held,  error.    Id. 

8.  One  M.,  a  member  of  the  board 
of  aldermen,  called  as  a  witness 
for  the  prosecution,  testified  that 
after  the  "  consent "  was  given  he 
received  from  one  De  L.  $5,000. 
After  repeatedly  denying  any  un- 
derstanding on  his  part  that  it  was 
paid  on  account  of  the  Broadway 
Railroad  Company,  he  was  asked : 
"  What  did  you  think  at  the  time, 
what  he  gave  it  to  you  for?  "  The 
witness  answered,  under  objection 
and  exception:  "  I  supposed  it  was 
for  the  Broadway  road."  Held, 
the  testimony  was  incompetent  and 
its  reception  error.  Id. 

9.  The  prosecution  was  permitted  to 
prove,  as  part  of  the  evidence  in 
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chief,  by  a  detective  officer  that  he 
had  been  employed  by  the  district 
attorney  to  serve  subpoenas  upon 
certain  persons  named  in  the  in- 
dictment as  co-defendants,  who 
were  claimed  by  the  prosecution 
to  be  important  and  material  wit- 
nesses, and  some  of  whom,  especi- 
ally one  M.,  it  had  already  been 
proved  were  intermediaries  be- 
tween the  person  giving  and  those 
receiving  the  bribes;  that  he  found 
M.  in  Canada  and  served  a  sub- 
poena upon  him;  that  the  others 
were  in  Canada  also,  but  that  wit- 
ness did  not  see  them.  It  was  not 
claimed  by  the  prosecution  that 
defendant  was  privy  to  their 
absence,  or  that  the  object  of  the 
testimony  was  to  furnish  a  basis 
for  evidence  otherwise  inadmis- 
sible. Held,  that  the  reception  of 
the  evidence  was  error.  Id. 

10.  When  oral  evidence  proper  to 
aid  in  interpretation  of  a  writing, 
claimed  to  be  an  acknowledgment 
of  a  debt  within  the  statute  of  limi- 
tations.   Manchester  v.  Braedner, 

846 


EXCEPTIONS. 

Under  the  new  practice  intro- 
duced by  the  provision  of  the 
Code  of  Civil  Procedure  (§  992), 
forbidding  exceptions  to  findings 
of  fact  in  actions  tried  by  the 
court  or  a  referee,  and  permitting 
questions  of  fact  to  be  reviewed 
by  the  General  Term  without 
exceptions,  it  Is  the  duty  of  an 
appellant  desiring  a  review  of 
questions  of  fact  to  see  that  the 
case  contains  a  certificate  that  all 
the  evidence  has  been  included,  or 
all  bearing  on  the  questions  so 
sought  to  be  reviewed;  in  the 
absence  of  the  certificate  the  Gen- 
eral Term  has  a  right  to  refuse  to 
review  such  questions.  Barter  v. 
Smith.  581 


EXECUTION. 

L  A  judgment  recovered  against  the 
trustees  of  a  school  district,  upon  a 
•contract  entered  into  by  them  on 
behalf  of  the  district,  binds  them 


individually,  and  may  be  collected 
by  execution  out  of  their  indi- 
vidual property.  (Code  Civ.  Pro. 
§§  1927, 1929, 1981;  Laws  of  1864, 
Chap.  556,  tit.  18,  §§  6-11.)  PtopU 
ex  rd.  v.  Abbott.  225 

.  A  transcript  of  a  Justice's  Court 
judgment  for  $310.69  was  filed  in 
the  county  clerk's  office.  After  the 
expiration  of  five  years  a  motion 
was  made  by  plaintiff  in  the  County 
Court  for  leave  to  issue  execution. 
On  the  hearing  of  the  motion  de- 
fendant did  not  appear,  but  another 
person  appeared  to  oppose  and  pre- 
sented affidavits  to  the  effect  that 
he  was  the  owner  of  the  judgment, 
under  and  by  virtue  of  an  assign- 
ment executed  by  plaintiff's  general 
agent.  The  matter  was  referred  to 
a  referee,  who  reported  that  plaint- 
iff made  an  agreement  in  writing 
to  sell  the  judgment,  and  that  there 
was  no  fraud  inducing  it.  The 
court,on  hearing  counsel  for  plaint- 
iff and  the  contestant,  the  defend- 
ant not  appearing,  confirmed  the 
report,  denied  plaintiff's  motion, 
with  costs  to  the  contestant.  Held, 
that  it  was  a  special  proceeding 
within  the  meaning  of  the  Code  of 
Civil  Procedure  (§  1857),  and  that 
the  order  was  appealable  to  the 
Supreme  Court.  Ithaca  Ag.  Wk$. 
v.  Eggletton  272 


EXECUTOR8    AND    ADMINIS- 
TRATORS. 

1.  W.  recovered  a  verdict  against  K. 
in  May,  1868;  K.  died  intestate  in 
January,  1888;  his  administrator 
qualified  In  February,  1883;  W. 

E resented  his  claim  in  March,  1884. 
a  February,  1884,  a  petition  was 
S resented  by  other  judgment  ere- 
itors  asking  that  the  administra- 
tor of  E.  be  required  to  pay  their 
judgment.  The  administrator  by 
his  answer  thereto,  verified  ana 
filed  in  March,  1884,  set  up  the 
judgment  recovered  by  W. ;  that  it 
was  entitled  to  a  priority;  that 
notice  of  the  claim  thereon  had 
been  presented  and  that  the  assets 
were  insufficient  to  pay  it.  EM, 
that  conceding  the  eighteen  months 
exclusion  applied,  this  answer  was 
not  a  sufficient  acknowledgment  to 
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revive  the  W.  Judgment,  as  he 
was  not  a  party  to  the  proceeding  in 
which  the  answer  was  interposed. 
In  re  Kendrick.  104 

3  A  petition  by  the  administrator 
for  a  Judicial  settlement  of  his 
accounts  was  verified  November 
20th  and  filed  November  28, 
1884.  Among  the  names  set  forth 
therein  of  those  interested  in  the 
estate  as  creditors,  etc.,  was  that 
of  W.  The  petition  did  not  specify 
the  amount  or  date  of  judgment  or 
that  any  amount  was  due  thereon. 
The  administrator's  account,  which 
was  verified  at  the  same  time  with 
the  petition,  set  forth  said  judg- 
ment and  stated  that  the  claim 
thereon  was  disputed  by  the  admin- 
istrator. Held,  that  the  statement 
in  the  petition  did  not  amount  to 
a  written  acknowledgment  of  the 
debt.  Id. 

3.  On  the  hearing  before  the  surro- 
gate in  January,  1885,  an  order 
was  made  on  motion  of  the  admin- 
istrator allowing  the  account  to  be 
amended,  by  striking  out  the  state- 
ment that  the  W.  judgment  was  a 
disputed  claim.  Previous  to  this 
another  judgment-creditor  had 
filed  objections  to  the  claim  on  the 
W.  judgment,  on  the  ground  that 
it  was  barred  by  the  statute.  Held, 
that  it  was  out  of  the  power  of  the 
administrator  at  that  stage  to  bind 
the    contesting  creditors   by  any 

"  acknowledgment  of  theW.  judg- 
ment'as  a  subsisting  claim.        Id. 

4.  Upon  the  settlement  of  an  admin- 
istrator's accounts  creditors,  whose 
claims  are  not  barred  by  the  statute 
of  limitations,  are  entitled  to  object 
to  those  which  are,  when  the  assets 
are  insufficient  to  pay  both.       Id. 

<5  A  citation  was  issued  by  the  sur- 
rogate of  the  county  of  New  York 
to  the  widow  and  next  of  kin  of 
an  intestate,  notifying  them  of  an 
intended  application  by  the  public 
administrator  for  letters  of  admin- 
istration. Upon  the  day  and  hour 
named  in  the  citation,  the  coun- 
sel for  the  widow  and  next  of  kin 
appeared  before  the  surrogate  to 
oppose ;  but  there  was  no  appear- 
ance on  the  part  of  the  public 
administrator.      Said  counsel  re- 


mained in  court  until  after  the 
second  call  of  the  calendar  and  was 
then  informed  by  the  surrogate 
that  there  was  no  such  application 
on  the  calendar.  No  application 
was  made  on  that  day,  but  subse- 
quently, and  without  notice  to  said 
counsel  and  in  his  absence,  the 
application  was  made  and  granted. 
Held,  that  the  order  was  void;  that 
no  order  having  been  made  on  the 
return  day  of  the  citation,  either 
adjourning  the  hearing  or  determin- 
ing the  matter,  the  surrogate  lost 
jurisdiction  to  proceed  further, 
without  either  due  service  of 
another  citation  or  a  voluntary 
appearance  of  the  widow  and  next 
of  kin.    In  re  Page.  266 

6.  A  motion  to  revoke  the  letters 
was  denied  by  the  surrogate  and 
his  order  was  affirmed  by  the 
General  Term.  Held,  that  as  the 
decisions  below  showed  a  fair  Justi- 
fication for  the  conduct  of  the 
public  administrator,  and  as  his 
good  faith  was  not  questioned,  the 
taxable  costs  of  the  proceedings 
should  be  paid  out  of  the  estate.  Id. 

7.  It  Menu  that  under  the  provision 
of  the  New  York  Consolidation 
Act  (|§  219,  220,  Chap.  410,  Laws 
of  1882),  the  public  administrator 
has  no  right  of  administration 
upon  the  estate  of  one  dying  in- 
testate, without  the  state,  leaving 
effects  within  the  county  of  New 
York,  who  was  not  a  citizen  of 
the  state.  Id. 

8.  Under  the  provisions  of  the  Re- 
vised Statutes,  however  (2  R.  S. 
74,  §  27),  which  in  this  respect 
have  not  been  repealed  by  the 
Code  of  Civil  Procedure,  the  public 
administrator  has  a  right  of  admin- 
istration, contingent  upon  the 
refusal  of  others  who  have  a  prior 
right.  Id. 

9.  The  widow  and  next  of  kin  of  a 
citizen  of  the  United  States,  but  a 
non-resident  of  this  state,  dying 
intestate  out  of  the  state,  leaving 
personal  property  in  said  county, 
are  entitled  to  letters  of  adminis- 
tration in  the  order  of  priority 
named  in  the  statute.  Id. 

10.  It  is  not  necessary,  however,  that 
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they  should  initiate  the  proceed- 
ings; the  public  administrator  may, 
and.  in  case  of  their  neglect,  it  is 
his  duty  to  do  this,  and  if  after 
proper  service  of  a  citation,  upon 
hearing  on  his  application,  it 
appears  there  is  a  widow  or  rela- 
tive competent,  qualified  and  will- 
ing to  take,  letters  must  be  issued 
to  such  person;  if  this  does  not 
appear  the  public  administrator 
is  entitled  to  administration,  at 
least  where  there  are  creditors  of 
the  decedent  in  said  county.      Id. 


FACTORS. 

1.  M.  D.  &  Co.,  shipped  certain 
sugars  at  Manilla  for  New  York, 
taking  bills  of  lading  therefor, 
transferable  to  their  order  on  pay- 
ment of  the  freight;  these  bills 
said  firm  indorsed  in  blank  and  de- 
livered to  defendant  to  secure  the 
acceptance  and  payment  of  bills  of 
exchange  drawn  by  the  consignors 
and  discounted  by  defendant.  The 
bills  were  accepted,  and  at  the  re- 

Suest  of  the  drawees,  defendant, 
irough  its  New  York  agent,  de- 
livered the  bills  of  lading  to  plaint- 
iff, receiving  his  receipt  therefor, 
which  contained  an  agreement  on 
his  part  to  store  the  sugars  as  de- 
fendant's property  as  goon  as  landed 
in  a  public  warehouse,  delivering 
warehouse  receipts  to  be  retained 
by  defendant's  agent  until  the  ac- 
ceptances were  paid  or  provided 
for.  The  intention  of  the  arrange- 
ment, it  was  stated,  was  "  to  pro- 
tect and  preserve  unimpaired  the 
lien  of  the  bank  or  its  agent  on  ' 
said  merchandise."  Plaintiff  was 
a  commission  merchant  in  New 
York  and  had  acted  as  such  for 
M.  D.  &  Co.,  in  the  sale  of  goods 
sent  by  that  firm  to  New  York  for 
sale.  His  practice  had  been  to  ad- 
vance moneys  to  pay  the  freight  on 
goods  sent  by  said  firm  to  New 
York,  when  received,  to  sell  the 
same,  reimburse  himself  for  the 
advances  and  account  for  the  net 
proceeds.  To  obtain  possession  of 
the  sugars  on  arrival,  plaintiff  was  , 
required  to  and  did  pay  the  freight; 
he  caused  them  to  be  entered  in  the 
custom  house  and  placed  in  a  pub- 
lic warehouse,  taking  warehouse 


receipts  in  his  own  name.  HMr 
that  plaintiff  was  entitled  to  have 
the  sum  so  paid  refunded  before 
defendant  was  entitled  to  the  prop- 
erty; that  the  latter,  whether  re- 
garded as  pledgee  or  owner,  had 
the  right  of  possession  only  on  pay- 
ment of  the  freight;  that  plaintiff 
stood  in  no  position  toward  M.  D. 
&  Co.,  which  made  it  his  duty  to- 
advance  the  money  out  of  his  own 
funds  and  trust  to  the  personal 
credit  of  that  firm  for  repayment; 
that  the  receipt  required  plaintiff 
to  receive  the  property  from  the 
carrier  on  arrival  and  store  it  as 
the  defendant's  property,  and  when 
defendant  thus  permitted  plaintiff 
to  take  the  property  it  became 
obligated  to  repay  the  expenses 
actually  and  necessarily  incurred 
by  the  latter  in  the  performance  of 
his  agreement;  that  the  agreement 
was  fully  carried  out  when  the  lien 
of  the  bank  was  kept  exactly  in 
the  same  state  it  was  in  when  the 
arrangement  was  made.  Cooper  v. 
H.  K.  &  S.  Bkg  Corp.  282 

2.  JR  seems  there  is  no  unvarying  rule 
of  law  making  it  the  duty  of  a  com- 
mission merchant  to  advance  from 
his  own  pocket  moneys  due  for 
freight  on  property  consigned  to- 
him  by  his  principals.  Id. 


FINDINGS  OF  LAW  AND  FACT. 

The  refusal  of  a  trial  judge  to  find 
on  questions  of  fact  is  not  fatal  to 
his  Judgment  where  the  findings 
asked  were  not  material  to  the 
decision  of  the  case,  or  would  not 
be  beneficial  to  the  party  asking 
them.    Callanan  v.  Oilman.     8w> 


FORECLOSURE. 

1 .  It  seems  it  is  competent  for  the  court 
in  the  judgment  in  a  foreclosure 
action  to  direct  the  land  to  be  sold, 
free  of  all  liens,  taxes  and  assess- 
ments or  subject  thereto,  or  it  may 
require  them  to  be  paid  out  of  the 
proceeds  of  sale  under  such  term* 
and  conditions  as  it  shall  prescribe. 
Day  v.  Town  of  New  Lots.        148 

2.  A  defense  to  the  foreclosure  of  a. 
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purchase-money  real  estate  mort- 
gage on  the  part  of  the  mortgagor, 
alleged  to  have  existed  at  the  time 
•  of  its  Inception,  can  only  arise 
where  fraud  has  been  practiced  by 
the  mortgagee  in  procuring  its 
execution,  or  there  is  a  failure  of 
consideration.    MeOonihe  v.  Fates. 

404 

&  Where,  therefore,  the  purchaser 
is  in  the  undisturbed  possession  of 
the  land  he  cannot,  in  the  absence 
of  fraud,  resist  the  foreclosure  of 
such  a  mortgage  on  the  ground 
simply  of  defect  of  title.  Id. 

-4.  A  purchaser  of  the  mortgaged 
premises,  who  takes  a  deed  subject 
to  the  mortgage,  is  estopped  from 
contesting  the  consideration  or 
validity  of  the  mortgage;  and,  so 
long  as  he  remains  m  possession 
of  the  premises,  cannot  defend 
against  the  mortgage  because  of 
failure  of  title.  Id. 

45.  The  members  of  the  firm  of  McD. , 
K.  &  Co.,  purchased,  for  the  pur- 
poses of  the  firm  business,  certain 
real  estate  which  was  conveyed  to 
the  individual  members  and  there- 
after used  by  the  firm.  McD. 
died  intestate,  and  his  interest  in 
the  real  estate  was  sold  by  order 
of  the  surrogate  to  pay  his  individ- 
ual debts,  the  purchaser  conveyed 
said  interest  to  E.  who  sold  and 
conveyed  the  same  to  C,  taking 
the  bond  of  the  latter,  secured  by 
mortgage  on  the  interest  purchased 
to  secure  a  portion  of  the  pur- 
chase-money. E.  also  caused  to 
be  conveyea  to  C.  a  third  interest 
in  the  firm  business,  the  latter  cov- 
enanting to  pay  all  the  existing 
debts  of  the  firm.  C,  with  the 
surviving  partners,  formed  a  co- 
partnership to  carry  on  the  busi- 
ness, and  used  and  occupied  the 
said  real  estate.  The  new  firm 
having  become  insolvent,  made  a 
general  assignment  for  the  benefit 
of  creditors,  which  included  the 
said  real  estate.  The  assignees 
sold  and  conveyed  the  same  to  F., 
subject  to  all  liens  and  incum- 
brances. F.  took  and  retained 
possession.  In  an  action  to  fore- 
close the  mortgage  so  given  by  C. 
it  did  not  appear  that  there  were 
-any  debts  ot  the  old   firm  out- 


standing or  existing  at  the  time  of 
the  conveyance  to  him.  Held,  that 
neither  C.  nor  F.  or  his  grantees 
had  any  legal  or  equitable  defense 
to  the  mortgage;  that  E.  at  the 
time  of  his  conveyance  to  C.  had 
an  interest  in  the  property  capable 
of  being  transferred  by  deed, 
which  furnished  a  sufficient  con- 
sideration for  the  bond  and  mort- 
gage, and  that  the  same  was  a 
valid  and  subsisting  lien  at  the 
time  of  the  conveyance  to  F. ;  that 
no  equities  existed  in  favor  of 
creditors  giving  the  assignees 
power  to  question  the  lien  of  the 
mortgage;  but  even  if  there  were, 
as  they  did  not,  and  did  not  trans- 
fer any  right  to  do  so,  but  sold 
subject  to  existing  liens,  their 
grantee  and  those  succeeding  to 
his  interests  acquired  no  such 
right.  Id. 

Bee  Mortgage. 


FOREIGN  LAW. 

Where  order  appointing  receiver 

under  New  Jersey  statute  providing  for 
appointment  of  receiver, '  'when  any  cor- 
poration ehaU  be  dissolved  "  was  proved, 
held,  that  in  absence  of  proof  that 
the  order  was  an  interlocutory  one,  or 
of  some  other  law  under  which  receiver 
might  be  appointed,  which  was  consist- 
ent with  life  of  corporation,  action 
was  not  maintainable  in  name  of  cor- 
poration. 

Bee  M.  T.  &  I.  Co.  v.  Clair. 
(Mem.)  668 

Bee  Conflict  of  Laws. 


FORMER  ADJUDICATION. 

1 .  Where  a  judgment  by  default  was 
rendered,  adjudging  a  marriage 
null  and  void,  and  a  motion  to 
open  the  default  was  denied,  held, 
that  defendant  was  not  precluded 
by  the  judgment  and  order  deny- 
ing the  motion  from  maintaining 
an  action  to  set  aside  the  judgment 
on  the  ground  of  fraud.  Blank  v. 
Blank.  91 

2.  The  will  of  L.  gave  a  life  estate  in 
two-twentieths  of  his  property  to 
his  widow,  the  remainder  over  to 
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hi*  infant  daughter  M.,  in  case 
she  survived  her  mother;  if  not, 
then  to  certain  other  beneficiaries 
in  the  order  named.  In  an  action 
for  partition  of  certain  real  estate 
of  which  said  testator  died  seized, 
commenced  during  the  minority 
of  A.,  and  wherein  she  was  made 
a  party  defendant,  the  judgment 
directed  a  sale  of  the  premises. 
The  testator's  widow  was  given 
the  liberty  to  accept,  and  did  ac- 
cept, out  of  the  proceeds  of  sale, 
a  gross  sum  in  lieu  of  her  interest 
as  tenant  for  life,  and  the  balance 
of  the  purchase-money  of  the  two- 
twentieths  was  directed  to  be  paid 
Into  court,  to  be  invested  by  the 
chamberlain  of  the  city  of  New 
York,  and,  upon  the  death  of  the 
life  tenant,  the  fund,  "  with  all 
accumulations  of  interest,  divi- 
dends or  income,"  to  be  paid  to  M., 
if  then  living;  if  not,  then  to  the 
beneficiaries  entitled  under  the  will 
to  take.  Upon  coming  of  age  M.  ( 
petitioned  that  the  accumulation 
be  paid  over  to  her  on  the  ground 
that  such  accumulation  was  pro- 
hibited by  statute  (1  R.  8.  726, 
§§  87,  88),  and  that  she  was  en- 
titled thereto  "as  presumptive 
owner  of  the  next  eventual  estate." 
Held,  that  the  matter  of  the  dispo- 
sition of  the  fund  was  directly  in- 
volved in  the  action  and  was  res 
adjudicate ;  and,  therefore,  that 
the  petition  was  properly  denied. 
Livingston  v.  Tucker.  549 


FRAUD. 

1.  If,  at  the  time  of  the  discovery  of 
a  fraud,  the  party  injured  has  a 
legal  capacity  to  act  and  to  con- 
tract, his  right  of  action  accrues 
and  the  statute  of  limitations  begins 
to  run  against  it,  irrespective  of 
the  degree  of  intelligence  possessed 
by  him,  or  of  his  freedom  from 
undue  influence,  or  his  ability  to 
resist  it.    Piper  v.  Board.  67 

2.  The  fact,  therefore,  that  the  per- 
son injured  was,  after  a  discovery 
of  fraud,  induced  by  other  fraud- 
ulent representations,  or  by  undue 
influence,  to  refrain  from  prosecut- 
ing until  the  time  limited  by  the 
statute  has  expired,  is  no  answer 


to  a  plea  of  the  statute.  It  must, 
be  made  to  appear  that  at  the  time 
of  the  discovery  he  had  not  the 
legal  capacity  to  act.  Id, 

9.  Accordingly  held,  where  the  owner 
of  real  estate  was  induced  to  con- 
vey the  same  by  fraudulent  repre- 
sentations and  undue  influence  on 
the  part  of  the  grantee,  and  after 
discovery  of  the  fraud  com- 
menced an  action  against  the 
grantee  to  set  aside  the  convey- 
ance because  thereof,  but  was  in- 
duced by  further  fraudulent  rep- 
resentations and  undue  influence 
to  discontinue  the  same,  that  an- 
other action  to  set  aside  said  con- 
veyance, commenced  more  than 
ten  years  after  the  discovery  of  the 
original  fraud,  was  barred  by  the 
statute.  Id. 

4.  Plaintiff's  complaint  alleged  in 
substance,  that  A.  died  seized  of 
certain  real  estate  which  he  de- 
vised to  his  two  sons,  J.  and  F., 
subject  to  the  limitation  as  to  F., 
that  if  he  should  die  without  issue 
his  share  should  go  to  J.  and  his 
heirs ;  that  F.  conveyed  his  inter- 
est to  defendant,  who  subsequently 
induced  C,  plaintiff's  mother,  to 
marry  F.  by  means  of  the  false 
and  fraudulent  representations  that 
F.  had  a  fine  property  so  left  to 
him  that  if  he  married  and  had  an 
heir  the  land  would  go  to  the 
heir.  The  complaint  further  al- 
leged that  plaintiff  was  the  only 
child  of  such  marriage ;  that  the 
real  estate  was  partitioned  between 
J.  and  defendant  as  the  grantee  of 
F.f  and  defendant  since  then  has 
occupied  and  still  occupies  and 
claims  to  own  the  part  set  off  to 
him.  The  relief  asked  was  that 
plaintiff  be  declared  the  owner  of 
the  portion  so  set  off  to  defendant 
and  be  placed  in  possession  there- 
of. On  demurrer  to  the  complaint 
held,  that  it  set  forth  a  good  equi- 
table cause  of  action  and  the  de- 
murrer was  properly  overruled ; 
that  defendant  was  bound  by  his 
representations  and  must  be  con- 
sidered as  holding  the  property  as 
trustee  ex  maleficio;  and  so,  should 
be  held  to  make  good  the  thing  to 
plaintiff,  who  would  have  had  the 
property  had  the  representations 
been  true ;  that  it  was  immaterial 
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that  plaintiff  was  not  living  at  the 
time  the  representations  were 
made,  as  they  were  made  in  her 
favor  and  enure  to  her  benefit ; 
and  that  the  question  was  not  af- 
fected by  the  fact  that  plaintiff's 
mother  was  induced  to  agree  to 
the  marriage  by  purely  mercenary 
considerations.      Piper  v.  Hoard. 

73 

5.  The  law  of  marriage  as  adminis- 
tered by  courts,  so  tar  as  property 
interests  are  concerned  is  founded 
upon  business  principles,  in  which 
the  utmost  good  faith  is  required 
from  all  parties,  and  the  least 
fraud  in  regard  thereto  is  the 
subject  of  judicial  cognizance.   Id. 

6.  Where  a  judgment  by  default 
was  rendered,  adjudging  a  mar- 
riage null  and  void,  and  a  motion 
to  open  the  default  was  denied, 
held,  that  defendant  was  not  pre- 
cluded by  the  judgment  and  order 
denying  the  motion  from  main- 
taining an  action  to  set  aside  the 
judgment  on  the  ground  of  fraud. 
Blank  v.  Blank.  91 

7.  In  such  an  action  the  fraud  alleged 
was  that  plaintiff  was  induced  by 
false  representations  on  the  part  of 
defendant,  who  was  a  lawyer,  to 
the  effect  that  the  marriage  was 
void  under  the  laws  Of  New  Yoik, 
to  refrain  from  consulting  counsel 
and  defending  the  action  to  annul 
the  marriage.  The  complaint  in 
that  action  set  forth  facts  sufficient 
to  justify  the  court  in  annulling 
the  marriage  on  the  ground  of 
fraud  practiced  by  the  defendant 
thereiu.  Neither  m  the  complaint 
In  the  action  to  set  aside  the  judg- 
ment, nor  by  any  proof  or  offer  of 
evidence  on  the  trial  did  the  plaint- 
iff attempt  to  controvert  such 
facts,  to  deny  that  she  was  guilty 
of  the  fraud  charged,  or  to  show 
that  she  had  any  defense  upon 
the  facts  in  the  former  action. 
Held,  that  without  regard  to  the 
question  as  to  whether  the  marriage 
was  lawful  or  unlawful  as  matter 
of  law,  or  as  to  whether  the 
representations  of  defendant  in 
regard  thereto  were  truthful  or  not, 
the  complaint  was  properly  dis- 
missed, as  it  did  not  appear  even 
if  b*  was  wrong  in  his  statement 


of  the  case  that  plaintiff  was 
thereby  deprived  of  any  defense 
in  the  former  action.  Id. 

8.  A  creditor,  who,  in  executing  a 
composition  agreement,  has  been 
guilty  of  fraud  in  respect  to  the 
other  compounding  creditors,  by 
secretly  stipulating  for  a  prefer- 
ence to  himself,  may  not  avoid  the 
agreement,  because  of  a  similar 
fraud  practiced  upon  him.  White 
v.  KurvU.  518 

9.  The  composition  agreement  is 
only  void  as  to  the  innocent  credi- 
tors executing  it.  Id. 

10.  It  seems  an  innocent  creditor  upon 
repudiating  the  composition  agree- 
ment, is  restored  to  the  right  to 
enforce  his  original  claim.         Id. 


FRAUDS  (STATUTE  OF). 
See  Statute  of  Frauds. 

GENERAL  TERM. 
See  Appeal. 

GUARANTY. 

In  February,  1879,  defendant  wrote 
a  letter  to  plaintiffs  requesting 
them  to  send  to  P.  a  full  line 
of  samples  "suitable  for  spring 
and  summer  at  the  lowest  figure, 
adding  "  I  will  guarantee  the  pay- 
ment of  any  goods  you  may  sell 
him,  hoping  you  will  comply  with 
my  request  and  attend  to  it  at 
once."  Plaintiff  sent  the  samples 
as  requested;  P.  ordered  various 
bills  of  goods  from  time  to  time 
and  paid  for  his  purchases  up  to 
1888;  for  goods  sold  during  that 
year  he  did  not  pay.  In  an  action 
upon  the  guaranty,  hM%  that  it 
was  not  a  continuing  one,  but  re- 
ferred simply  to  and  covered  the 
one  transaction,  i.  e.t  the  goods 
ordered  from  the  samples  sent  as 
requested;  and  that,  therefore, 
plaintiff  was  not  entitled  to  re- 
cover   Schwartz  v.  Hyman.     562 
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GUARDIAN  AND  WARD. 

1.  While  an  obligation  due  an  infant 
may,  with  or  without  express 
words  authorizing  it,  be  discharg- 
ed by  payment  to  the  guardian  of 
the  infant,  it  is  with  the  qualifica- 
tion that  the  guardian  is  author- 
ized to  receive  payment.  Wuut- 
hoff  y.  Qermania  L.  In$.  Co.    580 

2.  The  power  of  a  parent  to  appoint, 
by  deed  or  will,  a  guardian  of  his 
infant  children,  does  not  exist  in 
the  absence  of  a  statute  conferring 
it,  and  the  legislature  may  define, 
limit  and  regulate  the  authority  of 

Suardians  and  prescribe  the  con- 
ition  under  which  it  shall  be  ex- 
ercised. Id. 

8.  The  provisions  of  the  statutes  of 
this  state  in  reference  to  testamen- 
tary guardians  relate  exclusively 
to  domiciliary  guardianship,  under 
wills  or  deeds  of  residents  of  this 
jurisdiction.  The  rights  and 
powers  of  the  guardian  are  strictly 
local,  and  circumscribed  by  the 
jurisdiction  of  the  government 
which  clothed  him  with  his  office. 

Id. 

4.  It  seems,  however,  that  a  payment 
by  a  debtor  in  this  state  to  a  for- 
eign guardian,  will  be  good,  if  the 
guardian,  by  the  law  of  the  state 
from  which  he  derives  his  appoint- 
ment, is  authorized  to  receive  it. 

Id. 

5.  Defendant  issued  a  policy  of  in- 
surance on  the  life  of  W.,  payable 
to  A.,  his  wife.  In  case  of  her 
death  before  the  death  of  the  in- 
sured the  policy  provided  that  the 
amount  of  insurance  ''shall  be 
payable  to  her  children  »  *  * 
or  to  their  guardian,  if  under  age.". 
W.  resided  in  New  Jersey,  where 
the  policy  was  issued,  and  contin-* 
ued  so  to  do  up  to  the  time  of  his 
death.  He  survived  his  wife  and 
remarried.  By  his  will  he  ap- 
pointed his  second  wife  guardian 
of  his  children  by  the  first  wife, 
who  were  infants.  She,  as  such 
guardian,  served  on  defendant 
notice  and  proof  of  the  death  of 
W.,  and  of  his  first  wife,  and  de- 
fendant thereupon  paid  to  her 
the  amount  of  the  policy.    The 


laws  of  New  Jersey  provide  that  a 
father  may,  by  deed,  or  will,  ap- 
point a  guardian  for  his  minor 
children  (N.  J.  R.  S.  664,  §  1), 
but  by  another  section  (p.  762, 
§48),  provide  that  every  testamen- 
tary guardian  "shall,  before  he 
exercises  any  authority  over  the 
minor  or  his  estate,  appear  before 
the  Orphans'  Court  and  declare 
his  acceptance  of  the  guardian- 
ship *  •  *  and  shall  give  bond 
*  *  *  for  the  faithful  execution 
of  his  office  unless  it  is  otherwise 
directed  by  the  testator's  will." 
The  guardian  at  the  time  of  re- 
ceiving payment  on  the  policy  had 
not  declared  her  acceptance  of  the 
guardianship  or  given  a  bond  as 
required.  In  an  action  by  the 
children  to  recover  the  amount  of 
the  policy,  held,  that  the  case  was 
to  be  governed  by  the  laws  of  New 
Jersey  ;  that  the  giving  of  security 
was  a  necessary  prerequisite  to 
the  exercise  of  any  authority  by  the 
guardian  over  the  estate  of  the 
ward ;  that  the  guardian,  there- 
fore, was  not  authorized  to  receive 
payment ;  and  that  such  payment 
was  not  a  defense  to  the  action.  Id. 

6.  The  policy  was,  by  its  terms,  pay- 
able "sixty  days  after  due  notice 
and  proof  of  the  death."  It  was 
claimed  by  defendant  that  plaint- 
iffs, by  repudiating  the  act  of  the 
guardian  in  receiving  payment  also 
repudiated  her  act  in  giving  notice, 
etc.,  and  so  that  no  notice  or  proof 
of  death  had  been  furnished.  Held, 
untenable ;  that  while  the  guard- 
ian had  no  power  to  interfere  with 
the  infant's  estate  before  giving 
security,  she  had  sufficient  author- 
ity to  take  a  step  in  the  interest 
of  the  infants  to  accelerate  the 
maturing  of  the  claim ;  also,  that 
defendant  was  precluded  by  ac- 
cepting and  acting  upon  the  notice 
without  objection.  Id. 

7.  It  was  also  claimed  that,  as  the 
guardian  had  not  qualified,  there 
was  no  person  authorized  to  re- 
ceive payment,  and,  until  there 
was,  defendant  was  not  liable. 
Held  untenable  ;  that  the  guardian 
ad  litem  was  a  guardian  within  the 
meaning  of  the  policy,  and  was 
authorized  to  receive  payment  and 
execute  a  discharge.  Id. 
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HABEAS  CORPUS. 

Where,  upon  hearing  on  habeas 
corpus  before  a  justice  of  the  Su- 
preme Court,  the  relator  was 
remanded  to  custody,  and  the 
General  Term,  on  certiorari,  di- 
rected to  said  Justice  as  such, 
reversed  the  order  and  directed 
the  discharge  of  the  prisoner. 
Held,  that  said  justice  was  not  the 
proper  person  to  take  an  appeal 
to  this  court;  that  the  decision 
affected  no  substantial  right  of  his 
within  the  meaning  of  the  Code  of 
Criminal  Procedure  (§  519),  or  of 
any  person  of  whom  he  was  the 
legal  representative  or  agent.  Peo- 
pie  ex  ret.  v.  Lawrence.  607 


HIGHWAYS. 

1.  A  tradesman  may  convey  goods 
from  a  street  to  his  adjoining  store, 
and  from  the  store  to  the  street;  and 
for  that  purpose  may  temporarily 
obstruct  passage  on  the  sidewalk. 
But  such  an  obstruction  must  not 
only  be  necessary,  with  reference 
to  the  business  of  the  tradesman,  it 
must  be  reasonable  with  reference 
to  the  rights  of  the  public.  CaUa- 
nan  v.  Oilman.  860 

2.  Defendant,  a  wholesale  and  retail 

Socer,  having  a  store  on  a  street  in 
e  city  of  New  York,  was  in  the 
habit  of  taking  goods  to  and  from 
his  store  by  means  of  trucks.  When 
loading  or  unloading  a  bridge  was 
placed  across  the  sidewalk,  entirely 
obstructing  it;  and  elevated  above 
it  at  the  inner  end  about  twelve 
inches,  at  the  outer  about  twenty. 
Persons  passing  when  the  bridge 
was  in  place  were  obliged  to  step 
upon  the  stoop  of  defendant's  store 
and  go  around  the  end  of  the  bridge 
which  rested  thereon.  The  bridge 
was  usually  removed  when  not  in 
use,  but  it  was  sometimes  left  in 
position  for  ten  or  fifteen  minutes, 
and  when  in  use  it  sometimes  re- 
mained in  position  from  one  to  two 
hours,  and  on  an  average  the  side- 
walk was  thus  obstructed  from 
four  to  five  hours  of  each  business 
day  between  9  a.  m.,  and  5  p.  m. 
Held,  that  such  an  extensive  and 
•continuous  use  of  the  sidewalk  was 
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not  reasonable,  and  constituted  a 
nuisance.  Id. 


HUSBAND  AND  WIFE. 

Where  a  married  couple  had  sep- 
arated, and  pending  an  action  for 
limited  divorce  brought  by  the 
wife  against  the  husband,  a  settle- 
ment was  agreed  upon  between 
them,  and  a  contract  entered  into 
in  pursuance  thereof,  to  the  effect 
that  the  property  of  the  husband 
should  be  sold,  and  after  payment 
of  his  debts,  one  third  of  the  pro- 
ceeds remaining  should  be  paid  to 
the  wife,  and  that  they  should  live 
separate.  Held,  that  the  contract 
was  valid,  and  an  action  was  main- 
tainable to  recover  the  portion  of 
the  proceeds  so  agreed  to  be  paid 
to  her.    Pettit  v.  Pit  tit.  677 

See  Mahrikd  Women. 


IMPRISONMENT. 

As  to  whether,  in  order  to  justify 
the  detention  of  a  defendant  under 
the  Code  of  Criminal  Procedure 
(§  486),  it  is  necessary  that  the 
entry  in  the  minutes,  with  a  copy 
of  which  he  is  to  be  furnishea, 
should  show  the  offense,  quare. 
People  v.  Bradner.  1 


INDICTMENT. 

1.  One  count  of  an  indictment  for 
larceny  charged,  in  substance,  that 
the  defendant,  with  intent  to  de- 
prive a  marine  insurance  company, 
of  which  his  firm  was  the  agent,  of 
its  property,  and  to  appropriate  the 
same  to  his  own  use,  or  that  of 
some  person  or  body  corporate  un- 
known, feloniously,  falsely  and 
fraudulently  represented  to  said 
company  that  it  had,  through  his 
firm,  insured  the  cargo  of  a  vessel, 
in  the  sum  of  $5,000,  for  the 
benefit  of  some  person  or  body 
corporate  unknown  ;  that  a  loss 
haa  occurred  whereby  the  com- 
pany had  become  legally  liable 
to  pay  the  amount  of  the  insurance, 
and  that,    believing   such   repre- 
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sentations  to  be  true,  the.  company 
did,  at  the  city  of  Buffalo,  pay 
over  and  deliver  to  the  defendant 
the  sum  of  $4,975,  whereas,  in 
truth,  the  company  had  made  no 
such  insurance,  ana  each  and  every 
of  the  representations  were  false, 
fraudulent  and  untrue,  and  the 
defendant  "well  knew  such  was 
the  case. "  Defendant  demurred  to 
the  indictment  upon  the  ground 
that  it  did  not  conform  to  the 
requirements  of  the  provisions  of 
the  Code  of  Criminal  Procedure 
(88  275,  276,  284,  285),  prescribing 
the  form  of  an  indictment.  The 
defects  specified  were  that  it  did 
not  sufficiently  charge  the  offense, 
because  it  did  not  state  what  the 
perils  and  risks  were,  which  the 
defendant  represented  were  in- 
sured against,  or  that  he  represented 
that  a  loss  had  occurred  from  a 
peril  against  which  the  company 
had  insured,  or  that  defendant  rep- 
resented that  any  person  was 
insured,  or  that  he  knew  of  the 
falsity  of  the  representations;  also, 
that  the  property  was  not  suffi- 
ciently described.  Held,  that  the 
demurrer  was  properly  overruled; 
also  that,  whether  the  representa- 
tions made  in  the  indictment  were 
calculated  to  deceive,  or  capable  of 
so  doing,  was  a  question  of  fact 
for  the  jury.    People  v.  Dimick.  13 

2.  The  indictment  contained  two 
other  counts,  one  of  which  charged 
that  defendant,  in  his  firm  name, 
drew  upon  the  general  agent  of 
said  company,  duly  authorized  by 
it  to  pay  in  case  the  drawer  was 
lawfully  entitled  to  draw  the  draft, 
for  $4,975,  when  defendant  and  his 
firm,  to  his  knowledge,  were  not 
lawfully  entitled  to  draw  for  that 
or  any  other  sum,  and  by  color 
and  aid  of  such  draft  he  obtained 
of  it  the  sum  specified.  The  other 
count  charged  defendant,  in  sub- 
stance, with  secreting,  withholding, 
taking  and  carrying  away  from 
the  possession  of  said  company, 
the  true  owner,  the  sum  of  $4,975, 
and  appropriating  the  same  to  his 
own  use,  or  to  that  of  some  per- 
son or  body  corporate  unknown. 
It  was  objected  that  the  indictment 
was  defective  in  charging  more 
than  one  crime  contrary  to  the 
Code  of  Criminal  Procedure  (§§ 


278,  279).  Held,  untenable;  that 
the  indictment  simply  charged,  in 
separate  counts,  as  committed  by 
different  means,  the  same  crime, 
larceny.    (§§528,529.) 

8.  The  evidence  showed  that  de- 
fendant drew  upon  McD.,  the  gen- 
eral agent  at  New  York,  for  the- 
sum  stated  in  the  indictment,  at 
three  days  sight;  that  the  draft  was 
sent  to  a  bank  in  that  city,  and  by 
it  presented  to  McD.,  who  paid  it 
by  giving  a  check  upon  another 
bank.  It  was  claimed  by  defend- 
ant that  the  proof  did  not  sustain 
the  indictment,  in  that  it  charged 
that  he  obtained  "  money  "  by  the 
fraud  alleged,  while  the  proof 
showed  that  the  company  parted 
with  a  draft  instead  of  money. 
Held,  untenable;  that  the  bank 
presenting  the  draft  must  be 
deemed  to  have  been  defendant's 
agent,  and  payment  to  it  was  pay- 
ment to  him,  and  the  bank  upon 
wjdeh  the  check  was  drawn  was 
to  be  treated  as  the  agent  of  the 
insurance  company  in  making  the 
payment;  and  so,  money  was  paid 
to  "defendant.  Id. 

4.  The  indictment  herein  charged 
defendant  with  perjury  in  verify- 
ing a  quarterly  report  made  by  a 
state  bank,  of  which  he  was 
cashier,  to  the  banking  depart- 
ment. The  verifying  affidavit  was 
set  forth  in  the  indictment,  which 
charged  that  defendant,  at  the  time 
of  making  the  affidavit,  had  full 
knowledge  of  the  real  and  true 
condition  of  the  bank  and  of  the 
matters  stated  in  the  report,  and 
that  he  well  knew,  when  he  swore 
to  the  affidavit,  that  the  report  and 
accompanying  schedules  were  false 
and  untrue,  but  wickedly  and  cor- 
ruptly swore  that  they  were  true 
to  the  best  of  his  knowledge  and 
belief.  The  indictment  then  set 
forth  specifically  several  statements 
contained  in  the  report,  in  respect 
to  each  of  which  it  averred  that 
defendant  well  knew,  at  the  time 
he  swore  to  the  report,  that  said 
statement  was  not  true  according 
to  the  best  of  his  knowledge  and. 
belief,  and  that  the  fact  was  other- 
wise than  as  stated,  specifying  the 
difference.  It  was  objected  that 
the  indictment  was  defective,  in 
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that  it  did  not  directly  allege  that 
the  statements  in  the  report  were, 
as  matter  of  fact,  untrue.  Held, 
untenable;  that  the  averments  in 
the  indictment  amounted  to  an 
allegation  that  the  statements  were 
false.    People  v.  Clements.        205 


INJUNCTION. 

1.  N.  was  the  owner  of  certain  lands 
containing  deposits  of  building 
sand  and  the  sale  of  the  sand  con- 
stituted his  only  business.  8. 
offered  to  purchase  a  small  parcel 
of  the  land,  but  N.  declined  to  sell 
on  the  ground  that  it  would  inter- 
fere with  his  business.  8.  agreed 
to  purchase,  covenanting  not  to 
sell  any  sand  off  from  the  parcel. 
N.  thereupon  sold  and  conveyed, 
his  deed  containing  such  a  coven- 
ant on  the  part  of  the  grantee.  8. 
subsequently  conveyed  by  war- 
ranty deed,  to  defendant,  without 
covenants  on  the  part  of  the  latter, 

>'  who,  however,  had  notice  before 
taking  his  deed  of  the  covenant  in 
the  deed  to  his  grantor.  Defend- 
ant opened  a  pit  on  his  land,  sold 
sand  therefrom  and  declared  that 
he  should  continue  to  sell  notwith- 
standing such  covenant.  Held 
(Andrews  and  Earl,  JJ.,  dissent- 
ing), that  an  action  was  maintain- 
able to  restrain  such  sale.    Hodge 


v.  Sloan. 


244 


2.  Defendant,  a  wholesale  and  retail 
grocer,  having  a  store  on  a  street 
in  the  city  of  New  York,  was  in 
the  habit  of  taking  goods  to  and 
from  hia  store  by  means  of  trucks. 
When  loading  or  unloading  a 
bridge  was  placed  across  the  side- 
walk, entirely  obstructing  it;  and 
elevated  above  it  at  the  inner  end 
about  twelve  inches,  at  the  outer 
about  twenty.  Persons  passing 
when  the  bridge  was  in  place  were 
obliged  to  step  upon  the  stoop  of 
defendant's  store  and  go  around 
the  end  of  the  bridge  which  rested 
thereon.  The  bridge  was  usually 
removed  when  not  in  use,  but  it 
was  sometimes  left  in  position  for 
ten  or  fifteen  minutes,  and  when 

^  in  use  it  sometimes  remained  in 
position  from  one  to  two  hours, 
and  on  an  average  the  sidewalk 


was  thus  obstructed  from  four  to 
five  honrs  of  each  business  day 
between  9  a.  m.,  and  5  p.  m.  In. 
an  action  to  restrain  the  continu- 
ance of  the  nuisance,  the  com- 
plaint set  forth  the  facts  above 
stated,  and  also  alleged,  in  sub- 
stance, that  plaintiffs  were  en- 
gaged in  the  same  business  and 
occupied  the  store  adjoining  de- 
fendant's; that  a  large  portion  of 
plaintiffs'  customers,  in  order  to 
reach  their  store,  were  obliged  to 
pass  in  front  of  defendant's  store; 
that  the  said  obstruction  prevented 
plaintiffs,  their  employes  and 
patrons  from  passing  along  the 
sidewalk  to  and  from  plaintiffs' 
store,  to  the  great  detriment  and 
injury  of  plaintiffs  and  their  said 
business.  Held,  that  there  were 
sufficient  averments  of  special 
damage  to  warrant  proof  of  such 
damage,  and  upon  such  proof  be- 
ing made,  to  sustain  a  judgment 
granting  the  relief  sought;  that 
if  the  complaint  was  not  suffici- 
ently definite  in  its  statements  as 
to  such  damages,  defendant  should 
have  moved  to  make  it  more 
definite,  or  for  a  bill  of  particulars; 
and,  having  taken  issue  and  gone 
to  trial,  it  was  too  late  to  object. 
Callananv.  Oilman.  860 

8.  There  was  proof  that  some  custom 
was  turned  from  plaintiffs'  store 
on  account  of  the  obstruction. 
Held,  that  this,  with  the  other 
facts  stated,  justified  a  judgment 
in  their  favor  ;  also,  that  defend- 
ant could  not  justify  the  unrea- 
sonable obstruction  by  proof  that 
he  permitted  pedestrians  to  pass 
around  over  his  elevated  stoop  or 
through  his  store.  Id. 

4.  The  judgment  restrained  defend- 
ant, his  agents,  etc.,  from  obstruct- 
ing the  sidewalk  in  front  of  his 
store ' '  by  any  plank-way  or  bridge, 
or  other  like  obstruction  elevated 
above  the  sidewalk,  or  from  hinder- 
ing plaintiffs,  their  employes  and 
customers  from  the  free  and  un- 
obstructed use  of  the  sidewalk." 
Held,  that  the  judgment  was  too 
broad.  Ordered,  therefore,  that 
it  be  modified  so  as  to  require  the 
defendant  to  "refrain  from  un- 
necessarily and  unreasonably  ob- 
structing   the  sidewalk.  Id. 
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INSURANCE  (LIFE). 

1.  In  an  action  upon  a  policy  of  life 
insurance  the  defense  was  a  breach 
of  warranty.  The  alleged  breach 
was  that  an  answer  in  the  applica- 
tion to  a  question  as  to  the  age 
of  the  insured,  was  untrue.  It 
Appeared  that  the  answer  was 
written  in  by  a  general  agent  of 
the  defendant:  that  the  insured 
was  a  German,  understanding  the 
English  language  very  imperfectly; 
that  when  asked  his  age  he 
answered  that  he  did  not  know, 
and  when  assured  that  it  was 
necessary  to  be  known  he  re- 
peated his  former  statement;  that 
the  agent  made  some  computation 
or  estimate  and  entered  his  conclu- 
sion in  the  application,  and  that 
this  was  not  read  over  to  the  insured 
after  the  answers  were  written  in. 
No  fraud  was  alleged  or  found. 
Held,  that  an  estoppel  in  pais  was 
fairly  established  which  precluded 
defendant  from  setting  up  the 
falsity  of  the  answer  in  avoidance 
of  the  policy.  Miller  v.  Phmnix 
Mut.  L.  Ins.  Co.  292 

3.  Defendant  issued  a  policy  of  in- 
surance on  the  life  of  W.,  paya- 
ble to  A.,  his  wife.  In  case  of  her 
death  before  the  death  of  the  in- 
sured the  policy  provided  that  the 
amount  of  insurance  "  shall  be 
payable  to  her  children  *  *  * 
or  to  their  guardian,  if  underage." 
W.  resided:  in  New  Jersey,  where 
the  policy  was  issued,  ana  contin- 
ued so  to  do  up  to  the  time  of  his 
death.  He  survived  his  wife  and 
remarried.  By  his  will  he  appointed 
his  second  wife  guardian  of  his 
•children  by  the  first  wife,  who  were 
infants.  She,  as  such  guardian, 
•served  on  defendant  notice  and 
proof  of  the  death  of  W.,  and  of 
his  first  wife,  and  defendant  there- 
upon paid  to  her  the  amount  of 
the  policv.  The  laws  of  New  Jer- 
sey provide  that  a  father  may,  by 
deed  or  will,  appoint  a  guardian 
for  his  minor  children  (N.  J.  R.  S. 
664,  £  1),  but  by  another  section 
(p.  762,  §  48),  provide  that  every 
testamentary  guardian  "  shall,  be- 
fore he  exercises  any  authority  over 
the  minor  or  his  estate,  appear  be- 
fore the  Orphan's  Court  and  declare 
Ihis  acceptance  of  the  guardianship 


*  *  *  and  fthftll  give  bond  *  *  * 
for  the  faithful  execution  of  his 
office  unless  it  is  otherwise  directed 
by  thetestator's  will."  The  guard- 
ian at  the  time  of  receiving  pay- 
ment on  the  policy  had  not  de- 
clared her  acceptance  of  the  guard- 
ianship or  given  a  bond  as  re- 
quired. In  an  action  by  the 
children  to  recover  the  amount  of 
the  policy,  held,  that  the  case  was 
to  be  governed  by  the  laws  of  New 
Jersey;  that  the  giving  of  security 
was  a  necessary  prerequisite  to 
the  -exercise  of  any  authority  by 
the  guardian  over  the  estate  of  the 
ward;  that  the  guardian,  therefore, 
was  not  authorized  to  receive  pay- 
ment; and  that  such  payment  was 
not  a  defense  to  the  action.  Wuest- 
hofv.  Qermania  L.  Ins.  Co..    680 

8.  The  will  was  executed  under  seal. 
It  was  claimed  that  the  statutory 
limitation  did  not  apply,  as  that 
relates  to  a  guardian  appointed  by 
will,  while  here  the  appointment 
was  by  deed.  Held  untenable; 
that  the  unnecessary  addition  of  a 
seal  did  not  change  the  character 
of  the  instrument  or  iustify  treat- 
ing it  as  in  part  a  will  and  in  part 
a  deed.  Id, 

4.  The  policy  was,  by  its  terms,  paya- 
able  "  sixty  days  after  due  notice 
and  proof  of  the  death."  It  was 
claimed  by  defendant  that  plaint- 
iffs, by  repudiating  the  act  of  the 
guardian  in  receiving  payment  also 
repudiated  her  act  in  giving  notice, 
etc.,  and  so  that  no  notice  or  proof 
of  death  had  been  furnished.  Held 
untenable;  that  while  the  guardian 
had  no  power  to  interfere  with  the 
infants'  estate  before  giving  security 
she  had  sufficient  authority  to  take 
a  step  in  the  interest  of  the  infants 
to  accelerate  the  maturing  of  the 
claim;  also,  that  defendant  was 
precluded  by  accepting  and  acting 
upon  the  notice  without  objection. 

Id. 

5.  It  was  also  claimed  that,  as  the 
guardian  had  not  qualified,  there 
was  no  person  authorized  to  receive 
payment,  and,  until  there  was,  de- 
fendant was  not  liable.  Held  un- 
tenable; that  the  guardian  ad  litem 
was  a  guardian  within  the  meaning 
of  the  policy,  and  was  authorized 
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to  receive  payment  and  execute  a 
discharge.  Id. 


INSURANCE  (MARINE). 

Marine  insurance  may  lawfully  be 
effected  upon  property  ' '  lost  or  not 
lost,"  but  that  phrase  in  a  policy 
always  has  reference  to  cases  where 
property  has  started  upon  its  voy- 
age and  the  parties  have  no  knowl- 
edge as  to  whether  it  has  been  lost 
or  not.  In  case  the  property  has, 
to  the  knowledge  of  the  parties, 
been  lost,  there  can  be  no  valid  or 
lawful  insurance.  People  v.  Dim- 
ick.  18 


INTERPLEADER 

1.  Where,  in  an  action  at  law,  a 
third  party,  claiming  to  own  the 
cause  of  action,  has  been  brought 
in  and  substituted  as  defendant 
and  the  original  defendant  has  been 
discharged,  on  payment  into  court 
of  the  amount  of  the  demand,  in 
pursuance  of  the  provision  of  the 
Code  of  Civil  Procedure  (§  820), 
the  action  thereafter  becomes  an 
equitable  one,  triable  by  the  court, 
and  neither  party  has  a  right  to  a 
trial  by  jury.      Clark  v.  Mother. 

118 

2.  Where,  therefore,  in  such  an  ac- 
tion the  trial  judge  empanneled  a 
jury  and  submitted  to  them  a  single 

auestion  of  fact,  but  disregarded 
leir  finding  and  found  the  fact  the 
contrary.  Held,  that  a  judgment 
entered  pursuant  to  the  findings 
and  conclusions  of  the  court  was 
regular.  Id. 


JUDGMENT. 

1.  The  omission  of  the  clerk  in  his 
entry  of  judgment  in  a  criminal 
action  to  state  the  offense  for 
which  the  conviction  was  had,  as 
required  by  the  Code  of  Criminal 
Procedure  (§  485),  does  not  render 
the  sentence  void.  The  defect  is 
amendable,  and,  upon  appeal  to 
this  court,  other  parts  of  the  record 
may  be  referred  to,  and  if  they 
furnish  evidence  of  the  fact  so 
omitted  in  the  entry,  the  court 


may  conform  the  entry  to  the  fact. 
(§548.)    People  v.Bradner.  1 

2.  It  seems  the  provision  of  the  Code 
of  Civil  Procedure  (§  408),  declar- 
ing that  "the  term  of  eighteen 
months  after  the  death  of  a  per- 
son within  this  State,  against 
whom  a  cause  of  action  exists,  is- 
not  a  part  of  the  time  limited  for 
the  commencement  of  an  action 
against  his  executor  or  adminis- 
trator," does  not  apply  to  the  pro- 
vision (§  876),  declaring  that  a 
judgment  shall  be  conclusively 
presumed  to  be  paid  after  twenty 
yean  from  the  time  the  party 
recovering  it  was  entitled  to  a- 
mandate  to  enforce  it,  except  as 
against  one,  who,  within  the  twenty 
years  has  made  a  payment  or 
acknowledged  an  indebtedness 
thereon,  and  there  is  no  provision 
contained  in  the  Code  which,  under 
any  circumstances,  extends  the 
time  within  which  an  acknowledg- 
ment or  payment  must  be  made  in 
order  to  rebut  the  otherwise  con-^ 
elusive  presumption  of  payment 
after  the  lapse  of  twenty  years. 
In  re  Kendrick.  104 

8.  W.  recovered  a  verdict  against  K. 
in  May,  1868;  K.  died  intestate  in 
January,  1888;  his  administrator 
qualified  in  February,  1888;  W. 
presented  his  claim  in  March,  1884. 
In  February,  1884,  a  petition  was 
presented  by  other  judgment- 
creditors  asking  that  the  adminis- 
trator of  K.  be  required  to  pay 
their  judgment.  The  administra- 
tor by  his  answer  thereto,  verified 
and  filed  in  March,  1884,  set  up  the 
Judgment  recovered  by  W.;  that 
it  was  entitled  to  a  priority;  that 
notice  of  the  claim  thereon  had 
been  presented  and  that  the  assets 
were  insufficient  to  pay  it.  Held, 
that,  conceding  the  eighteen  months 
exclusion  applied,  this  answer  was 
not  a  sufficient  acknowledgment 
to  revive  the  W.  judgment,  as  he 
was  not  a  party  to  the  proceeding 
in  which  the  answer  was  inter- 
posed. Id. 

4.  An  admission  or  acknowledg- 
ment made  to  a  stranger,  not  in- 
tended to  be  communicated  to  or 
to  influence  the  conduct  of  a  judg- 
ment-creditor, is  not  effectual  to 
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rebut  the  presumption  of  payment 
so  arising  or  (it  teems)  to  revive  a 
debt  barred  by  the  statute  of  limi- 
tations. Id. 

U.  A  petition  by  the  administrator 
for  a  judicial  settlement  of  his 
accounts  was  verified  November 
20th  and  filed  November  28, 
1884.  Among  the  names  set  forth 
therein  of  those  interested  in  the 
estate  aa  creditors,  etc.,  was  that 
of  W.  The  petition  did  not 
specify  the  amount  or  'date  of 
judgment  or  that  any  amount  was 
due  thereon.  The  administrator's 
account,  which  was  verified  at  the 
aame  time  with  the  petition,  set 
forth  said  judgment  and  stated 
that  the  claim  thereon  was  dis- 
puted by  the  administrator.  Held, 
tiiat  the  statement  in  the  petition 
aid  not  amount  to  a  written  ac- 
knowledgment of  the  debt.       Id. 

•6.  On  the  hearing  before  the  surro- 
gate in  January,  1885,  an  order 
was  made  on  motion  of  the  admin- 
istrator allowing  the  account  to  be 
amended,  by  striking  out  the  state- 
ment that  the  W.  judgment  was  a 
disputed  claim.  Previous  to  this 
another  judgment-creditor  had 
filed  objections  to  the  claim  on  the 
W.  judgment,  on  the  ground  that 
it  was  barred  by  the  statute.  Held, 
that  it  was  out  of  the  power  of  the 
administrator  at  that  stage  to  bind 
the  contesting  creditors  by  any 
acknowledgment  of  the  W.  judg- 
ment as  a  subsisting  claim.       Id. 

'7.  A  judgment  must  be  rendered  in 
conformity  with  the  allegations 
and  proofs  of  the  parties.  Day  v. 
Town  New  Lots.  s        148 

8.  A  judgment  recovered  against  the 
trustees  of  a  school  district,  upon 
a  contract  entered  into  by  them  on 
behalf  of  the  district,  binds  them 
individually,  and  may  be  collected 
by  execution  out  of  their  indi- 
vidual property.  (Code  Civ.  Pro. , 
§8  1927,  1929, 1981;  Laws  of  1864, 
chap.  665,  tit.  18,  §§6-11.)  PeopU 
ex  rel.  v.  Abbott.  225 

D.  Where  an  action  for  partition  is 
commenced  by  one  who  is,  under 
the  Code  of  Civil  Procedure 
(§  1588),  a  proper  party  in  the 


action,  but  is  not  "  a  joint  tenant 
or  tenant  in  common  and  so,  not 
entitled  to  be  a  plaintiff  in  the 
action,  the  defect  is  not  jurisdic- 
tional, and  a  decree  directing  a  sale 
if  erroneous,  is  not  absolutely  void ; 
if,  therefore,  no  appeal  is  taken, 
the  judgment  is  conclusive  upon 
the  parties.    Beed  v.  Beed        545 

10.  Accordingly,  held,  that  the  defect 
was  no  objection  to  the  title  offered 
a  purchaser  on  such  a  sale,  and 
that  his  motion  to  be  relieved  from 
the  sale  was  properly  denied.    Id. 

11.  An  appeal  may  not  be  taken  to 
this  court  from  an  interlocutory 

udgment.     (Code  of  Civ.   Pro., 
190,191.)    King  v.Barnes.    645 


A  ludgment  which,  although  it 
y  determines  certain  matters 
in  controversy,  orders  an  account- 
ing before  a  referee,  is  an  inter- 
locutory judgment.  Id. 

Where  judgment  in  action  to 

restrain  continuance  of  a  nuisance 
too  broad. 

See  Callanan  v.  Oilman.  800 


JUDICIAL  SALES. 

1.  Where  an  action  for  partition  is 
commenced  by  one  who  is,  under 
the  Code  of  Civil  Procedure 
(§  1588),  a  proper  party  in  the 
action,  but  is  not  "a  joint  tenant 
or  tenant  in  common  "  and  so,  not 
entitled  to  be  a  plaintiff  in  the 
action,  the  defect  is  not  jurisdic- 
tional, and  a  decree  directing  a 
sale,  if  erroneous,  is  not  absolutely 
void;  if,  therefore,  no  appeal  is 
taken,  the  judgment  is  conclusive 
upon  the  parties.  Beed  v.  Beed.  545 

2.  Accordingly,  held,  that  the  defect 
was  no  objection  to  the  title  offered 
a  purchaser  on  such  a  sale,  and 
that  his  motion  to  be  relieved  from 
the  sale  was  properly  denied.    Id. 


JURISDICTION. 

1.  It  seems  that  where  the  record  on 
appeal  in  a  criminal  action  from  a 
judgment  of  a  court  of  general 
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jurisdiction  discloses  upon  its  face 
that  the  court  had  no  Jurisdiction, 
or  that  the  constitutional  method 
of  trial  by  jury  was  disregarded, 
or  that  there  was  some  other  funda- 
mental defect  in  the  proceeding 
which  could  not  be  waived  or 
cured,  it  is  the  duty  of  the  appel- 
late tribunal  to  reverse,  although 
the  question  was  not  formally 
raised  in  the  court  below,  and  is 
not  presented  by  any  ruling  or  ex- 
ception on  the  trial.  Ivople  v. 
Bradner.  1 

%  Where  an  indictment  is  found  in 
a  Court  of  Oyer  and  Terminer,  to 
give  jurisdiction  to  the  Court  of 
Sessions  to  try  it,  there  must  be  an 
order  of  the  Oyer  and  Terminer 
remitting  it  to  the  Sessions  for 
trial.  Id. 

8.  To  sustain,  however,  upon  ap 
a  judgment  of  the  Court  of 
dons  on  trial  of  such  an  indict- 
ment, it  is  not  essential  that  the 
record  should  affirmatively  show 
that  such  an  order  was  made;  in 
the  absence  of  proof  to  the  con- 
trary this  will  be  presumed.  The 
Court  of  Sessions  is  a  superior 
court,  and  its  jurisdiction  is  pre- 
sumed. Id. 

4.  The  distinction  between  limita- 
tion of  jurisdiction  and  inferiority 
of  jurisdiction  pointed  out.        Id. 

5.  To  give  this  court  jurisdiction  to 
review  a  decision  of  the  General 

'  Term,  reversing  a  judgment  and 
granting  a  new  trial  in  an  action 
tried  by  a  jury,  the  General  Term 
order  must  show  the  facts  con- 
ferring the  jurisdiction.  It  is  suf- 
ficient to  render  a  consideration  of 
the  appeal  impossible  that  the 
General  Term  may  have  reversed 
upon  a  question  of  fact.  P harts  v. 
Gere.  281 

6.  The  record  on  appeal  from  such 
an  order  contained  a  recital,  im- 
mediately following  the  statement 
of  rendition  of  the  verdict,  that 
"the  court  thereupon  denied  the 
motion  of  the  defendant  for  a  new 
trial  upon  the  minutes."  Follow- 
ing this  was  a  formal  order  stating 
the  making  of  a  motion  for  a  new 
trial  on  the  minutes,  and  that "  said 


motion  be  and  the  same  is  hereby 
denied."  Then  followed  an  order 
of  the  General  Term,  which  re- 
cited an  appeal  from  the  order 
denying  the  motion  for  a  new  trial 
and  from  judgment,  and  reversed 
both  the  order  and  the  Judgment 
and  granted  a  new  trial.  The 
case  also  disclosed  that  there  were 
disputed  questions  of  fact.  On 
appeal  from  the  General  Term 
order,  held,  that  said  court  had 
jurisdiction  of  the  questions  of  fact, 
and  it  was  to  be  assumed  that  its  ' 
order  was  based  upon  some  one  of 
the  grounds  mentioned  in  the  pro- 
vision of  the  Code  of  Civil  Proced- 
ure (§  999),  in  reference  to  motions 
for  new  trial  on  the  minutes,  and 
as  it  could  not  be  said  that  the 
reversal  was  not  upon  a  question 
of  fact  the  order  was  not  review- 
able here.  Id. 

7.  A  defect  may  be  in  one  sense 
jurisdictional,  as  regards  the  auth- 
ority of  assessors  acting  under  an 
existing  law,  and  yet  not  so  as  it 
respects  the  power  of  the  legisla- 
ture to  pass  a  statute  curing  the 
defect.    Ensign  v.  Barse.         829 

8.  An  omission  of  the  dollar  mark 
in  the  statement  in  a  tax-roll  and 
warrant  of  the  amount  of  a  tax  is 
not  a  jurisdictional  defect.         la. 

9.  Where  an  assessment-roll,  made 
out  in  1849,  was  not  signed  by  the 
assessors  as  required  by  the  pro- 
visions of  the  statute  then  in  force 
(1  R.  8.  898,  §  28),  but  the  certifi- 
cate, which  was  written  upon  the 
roll  itself  and  which  referred  to  it 
as  the  "above  assessment  -  roll " 
and  as  having  been  the  work  of 
the  assessors,  was  signed.  Held, 
that  the  defect  was  not  jurisdic- 
tional. Id 

10.  It  seems  that  if  the  certificate  had 
been  written  on  a  separate  piece  of 
paper  and  attached  to  the  roll,  the 
conclusion  would  have  been  the 
same.  Id. 

11.  In  that  part  of  the  certificate 
which  related  to  the  mode  of  valu 
ation  the  words  "  solvent  creditor  " 
were  written  instead  of  "  solvent 
debtor."  Held,  that  this  was  not 
a  jurisdictional  defect.    la 
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12.  The  assessment  was  for  a  county 
and  highway  tax,  no  number  of 
the  road  district  or  date  of  the 
commissioners'  warrant  was  given. 
Held,  it  was  not  requisite  that 
these  details  should  appear  on  the 
assessment-roll.  Id. 

18.  The  sale  was  in  1852.  The 
county  treasurer's  notice  of  Bale 
was  not  delivered  to  the  printers 
for  publication  on  or  before  the 
first  day  of  September,  as  required 
by  the  act  of  1850  (Chap.  288,  Laws 
of  1850).  The  day  of  sale  was  the 
first  Tuesday  in  December;  the 
notice  was  dated  September  fif- 
teenth; it  was  published  once  In 
each  week  for  the  prescribed  ten 
weeks.  Edd,  that  the  defect  was 
not  Jurisdictional.  Id. 


JURY. 

1.  Where,  in  an  action  at  law,  a  third 
party,  claiming  to  own  the  cause 
of  action,  has  been  brought  in  and 
substituted  as  defendant,  and  the 
original  defendant  has  been  dis- 
charged, on  payment  into  court  of 
the  amount  of  the  demand,  in  pur- 
suance of  the  provision  of  the  Code 
of  Civil  Procedure  (§  820),  the  ac- 
tion thereafter  becomes  an  equita- 
ble one,  triable  by  the  court,  and 
neither  party  has  a  right  to  a  trial 
by  jury.     Clark  v.  Masher.        118 

2.  Where,  therefore,  in  such  an  ac- 
tion, the  trial  judge  empanneled  a 
jury  and  submitted  to  them  a  single 

auestion  of  fact,  but  disregarded 
leir  finding  and  found  the  fact 
the  contrary,  hM,  that  a  judgment 
entered  pursuant  to  the  findings 
and  conclusions  of  the  court  was 
regular.  Id. 


LANDLORD  AND  TENANT. 

&0LRASB. 

LARCENY. 

1.  One  count  of  an  indictment  for 
larceny  charged,  in  substance,  that 
the  defendant,  with  intent  to  de- 


prive a  marine  insurance  company 
of  which  his  firm  was  the  agent, 
of  its  property,  and  to  appropriate 
the  same  to  his  own  use,  or  that  of 
some  person  or  body  corporate 
unknown,  feloniously,  falsely  and 
fraudulently  represented  to  said 
company  that  it  had,  through  his 
firm,  insured  the  cargo  of  a  vessel, 
in  the  sum  of  $5,000^  for  the  bene- 
fit of  some  person  or  body  corpor- 
ate unknown;  that  a  loss  had 
occurred  whereby  the  company 
had  become  legally  liable  to  pay 
the  amount  of  the  insurance,  and 
that,  believing  such  representa- 
tions to  be  true,  the  company  did, 
at  the  city  of  Buffalo,  pay  over 
and  deliver  to  the  defendant  the 
sum  of  $4,975,  whereas,  in  truth, 
the  company  had  made  no  such 
insurance,  and  each  and  every  of 
the  representations  were  false, 
fraudulent  and  untrue,  and  the 
defendant  "well  knew  such  was 
the  case."  Defendant  demurred 
to  the  indictment  upon  the  ground 
that  it  did  not  conform  to  the  re- 

auirements  of  the  provisions  of 
le  Code  of  Criminal  Procedure 
(§§  275,  276,  284,  285),  prescribing 
the  form  of  an  indictment.  The 
defects  specified  were  that  it  did 
not  sufficiently  charge  the  offense, 
because  it  did  not  state  what  the 

Serils  and  risks  were,  which  the 
efendant  represented  were  in- 
sured against,  or  that  he  repre- 
sented that  a  loss  had  occurred 
from  a  peril  against  which  the 
company  had  insured,  or  that  de- 
fendant represented  that  any  per- 
son was  insured,  or  that  he  knew 
of  the  falsity  of  the  representa- 
tions; also  that  the  property  waa 
not  sufficiently  described.  Held, 
that  the  demurrer  was  properly 
overruled;  also  that,  whether  the 
representations  made  in  the  indict- 
ment were  calculated  to  deceive, 
or  capable  of  so  doing,  was  a  ques- 
tion of  fact  for  the  jury.  People 
v.  Dvmick.  IS 

2.  The  indictment  contained  two 
other  counts,  one  of  which  charged 
that  defendant,  in  his  firm  name, 
drew  upon  the  general  agent  of 
said  company,  duly  authorized  by 
it  to  pay  in  case  the  drawer  waa 
lawfully  entitled  to  draw  the 
draft,  for  $4,975,  when  defendant 
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and  his  firm,  to  his  knowledge, 
were  not  lawfully  entitled  to  draw 
for  that  or  any  other  sum,  and  by 
color  and  aid  of  such  draft  he 
obtained  of  it  the  sum  specified. 
The  other  count  charged  defend- 
ant, in  substance,  with  secreting, 
withholding,  taking  and  carrying 
away  from  the  possession  of  said  1. 
company,  the  true  owner,  the  sum 
of  $4,975,  and  appropriating  tho 
same  to  his  own  use,  or  to  that  of 
some  person  or  body  corporate 
unknown.  It  was  objected  that 
the  indictment  was  defective  in 
charging  more  than  one  crime  con- 
trary to  the  Code  of  Criminal 
Procedure  (S§  278,  279).  Held, 
untenable;  that  the  indictment 
simply  charged,  in  separate  counts, 
as  committed  by  different  means, 
the  same  crime,  larceny.  (§§  528, 
529.)  Id. 

8.  Upon  the  trial  of  the  indictment 
McD.,  the  general  agent  upon 
whom  the  draft  was  drawn  by 
defendant,  was  called  as  a  witness 
by  the  People.  On  cross-examina- 
tion he  was  questioned  as  to  a 
civil  action  commenced  by  the 
insurance  company  against  defend- 
ant, in  which  he  had  verified  the 
complaint.  He  was  asked  what 
he  swore  to  as  to  a  particular 
matter,  and  gave  answers  showing 
that  the  complaint  contained  an 
allegation  somewhat  at  variance 
with  his  testimony  on  direct- 
examination.  After  redirect-exami- 
nation  the  district  attorney  offered 
in  evidence  a  copy  of  the  com- 
plaint. The  court  received  it  in 
evidence  for  the  purpose  of  show- 
ing what  the  witness  had  sworn 
to,  stating  that  it  could  not  "  be 
evidence  upon  any  other  point."  2, 
The  complaint  contained  thirteen 
counts,  only  one  of  which  related 
to  the  matter  inguircd  of  on  cross- 
examination.  Held,  that  the  ruling 
was  not  error;  that,  while  the 
whole  complaint  was  not  compe- 
tent, the  district  attorney  had  the 
right  to  prove  the  whole  and  to 
read  so  much  of  it  as  related  to 
the  cross-examination,  and  which 
tended  to  explain  or  qualify  the 
testimony  so  elicited;  and  that  a 
fair  construction  of  the  ruling  of 
the  trial  judge  was  that  he  re- 
ceived the  complaint  only  for  the  I 
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purpose  of  showing  what  McD. 
had  testified  as  to  the  matter 
inquired  of  upon  the  cross-exami- 
nation. Id. 


LEASE. 

Plaintiff's  assignor  leased  to  de- 
fendants a  bonded  warehouse  and 
other  premises  for  a  term  of  one 
year  from  November  1, 1880,  the 
lessees  covenanting  to  surrender  at 
the  end  of  the  term,  to  pay  the 
rent  for  the  term  and  "for  such 
further  time  "  as  they  may  hold  the 
premises.  Bonded  goods  belonging 
to  defendants  and  placed  in  the 
warehouse  before  the  expiration  of 
the  term,  were  left  there  until 
December  23, 1881,  in  consequence 
of  defendants'  inability  to  remove 
them  without  the  consent  of  the 
government  officials.  On  that  day 
the  government  locks  were  re- 
moved, the  goods  taken  away  and 
the  keys  of  the  buildings  were  left 
at  a  place  designated  by  plaintiff. 
Plaintiff,  claiming  that  by  the 
holding  over  he  had  the  right  to 
elect  to  hold  the  lessees  for  another 
year  upon  the  terms  of  the  lease, 
brought  this  action  to  recover  the 
rent.  Held,  that,  it  appearing  by 
the  lease,  the  parties  anticipated  a 
holding  over  by  the  tenants  and 
expressly  provided  for  it,  the  hold- 
ing over  was  not  wrongful  or  such 
as  enabled  the  landlord  at  his 
option  to  treat  the  tenants  as 
wrongdoers  or  hold  them  for  the 
rent  of  the  second  year,  and  that 
they  were  only  liable  up  to  the 
time  of  the  surrender  of  the  premi- 
ses.   Pickett  v.  BarUett.  277 

Plaintiff  leased  certain  premises, 
which  had  been  occupied  as  a 
dwelling-house  to  defendant,  to  be 
used  as  a  public  school.  The 
requisite  alterations  in  the  interior 
were  permitted  by  the  lessor  and 
the  lessee  covenanted  to  make  them 
and  also  to  surrender  the  premises 
at  the  expiration  of  the  lease  "in 
the  same  condition  as  they  were 
at  the  execution  of  this  lease,  rea- 
sonable use  and  wear  thereof  as  a 
public  school  and  damages  by  the 
elements  excepted."  The  lessees 
changed  the  dwelling-house  into 
school  rooms,  removing  partitions, 
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etc.  This  lease  was  followed  by 
three  others  in  similar  form,  each 
executed  before  the  termination 
of  the  preceding  one.  After  the 
termination  of  the  last  lease  and 
the  surrender  of  the  premises,  this 
action  was  brought,  among  other 
things,  to  recover  damages  for  a 
breach  of  the  covenants  as  to  con- 
dition on  surrender.  Plaintiff 
proved  that  the  premises  were  in 
good  condition  when  leased,  and 
that  when  surrendered  the  walls, 
floor  and  glass  in  the  windows  were 
broken,  the  basement  filled  with 
refuse  and  the  sidewalk  broken  by 
dumping  coal  thereon,  some  of  the 
balusters  of  the  stairs  gone,  etc. 
Held,  that  defendant  was  not  bound 
to  restore  the  premises  to  their 
former  condition  as  a  dwelling- 
house  ;  but  that  the  evidence 
showed  other  damages,  and  the 
question  as  to  whether  or  not  they 
resulted  from  a  reasonatye  use  of 
the  premises  for  school  purposes 
was  one  of  fact,  and  a  submission 
of  the  same  to  the  jury  was  proper. 
McGregor  v.  Bd.  Edn.  511 

8.  Also,  hdd,  that  plaintiff  was  not 
required  to  show  the  separate 
damage  at  the  end  of  each  term; 
it  was  sufficient  to  prove  a  breach 
of  covenant,  referrable  to  one  or 
more  or  all  of  the  leases;  also,  that 
the  delivery  of  each  new  lease  was 
not  a  waiver,  and  did  not  estop 
plaintiff  from  claiming  a  breach 
of  the  covenant  in  the  former 
one.  Id. 

4.  The  rule  that  where  there  has  been 
an  implied  surrender  of  possession 
by  a  tenant,  by  acceptance  of  a  new 
lease,  he  loses  all  rights  dependent 
.upon  the  continued  existence  and 
validity  of  the  surrendered  lease, 
Applies  simply  to  such  rights  as 
•can  exist  only  while  the  lease  con- 
tinues; it  does  not  extinguish  rights 
of  action  already  accrued.         Id. 

$  A  lease  for  a  term  of  twenty-three 
years  contained  a  covenant  on  the 
part  of  the  lessee  to  build  on  the 
demised  premises  within  six  years 
from  its  date  a  building  as  specified, 
and  in  default  of  such  erection  it 
was  declared  that  the  estate  granted 
should  cease.  If  the  building 
should  be  erected  within  the  time 


specified  and  should  be  standing  at 
the  expiration  of  the  term,  the  lease 
provided  that  the  lessors  would,  at 
their  option;  either  grant  a  new 
lease  for  a  further  term,  or  pay  the* 
fair  value  of  the  dwelling;  the  rent 
for  the  new  term  or  the  value  of 
the  building  ,to  be  determined 
by  appraisers,  one  to  be  selected  by 
each  party.  In  case  of  default  by 
either  party  in  nominating  an  ap- 
praiser the  one  nominated  by  the 
other  was  to  select  the  other.  In 
case  of  the  disagreement  of  the  ap- 
praisers they  were  to  appoint  an 
umpire,  the  decision  of  the  majority 
to  be  final.  Before  the  expiration 
of  the  six  years  the  lessor  executed 
to  B. ,  assignee  of  the  lessee,  a  release 
which,  after  reciting  the  covenant 
to  build,  released  8.  therefrom,  and 
declared  that  the  lease  should  "  in 
all  its  parts "  thereafter  be  acted 
upon  "the  same  as  though  such 
covenant  had  not  been  Inserted 
therein;  "  also  that  the  purpose  of 
the  release  was  to  exonerate  8.,  his 
heirs  and  assigns  from  all  obligation 
arising  from  or  growing  out  of  the 
covenant.  Before  expiration  of 
the  term  S.  did  erect  upon  the 
premises  a  dwelling-house  of  the 
description  specified  in  the  lease. 
In  an  action  to  compel  a  specific 
performance  by  the  lessors,  field, 
that  the  release  discharged  8.  from 
any  obligation  to  build,  and  if  at 
the  expiration  of  the  lease  no  build- 
ing erected  under  and  as  authorized 
by  the  provisions  of  the  lease  had 
been  standing  on  the  premises,  the 
defendant  would  neither  have  been 
bound  to  renew  the  leasoor  pay  the 
value  of  anv  building.  But  hdd, 
that  the  right  to  build  during  the 
term  was  preserved,  and  8.,  having 
availed  himself  of  it,  was  entitled 
to  the  exercise  by  the  defendant  of 
the  option  either  to  pay  the  ap- 
praised value  or  to  renew  the  lease. 
Smith  v.  Rector,  etc.  610 

6.  The  lease  contained  a  covenant  on 
the  part  of  the  lessee  or  assigns, 
that  he  or  they  would  not  let  au  or 
any  part  of  the  premises,  or  assign 
or  transfer  the  lease  without  first 
having  obtained  the  consent  of  the 
lessors  in  writing.  The  building 
erected  by  8.  was  an  apartment 
house;  he  occupied  one  range  of 
rooms,  the  others  he  let  to  tenants 


INDEX, 


755 


by  the  month  by  verbal  lease.  This 
was  known  by  defendant,  and  for 
eight  years  after  the  erection  it  re- 
ceived rent  from  8.  without  objec- 
tion. Held,  that  this  was,  in  effect, 
a  license  to  use  and  occupy  the 
premises  as  an  apartment-house, 
and  estopped  defendant  from 
claiming  a  forfeiture  of  the  lease, 
because  of  such  use.  Id. 

7.  As  to  whether  the  consent  by 
defendant  to  the  assignment  to 
plaintiff  was  not  a  waiver  of  the 
covenant,  quaere.  Id. 

8.  The  Judgment  authorized  defend- 
ant to  appoint  an  appraiser  to  act 
with  one  appointed  by  plaintiff, 
and  in  case  of  neglect  so  to  do,  pro- 
vided that  the  appraiser  named  by 
plaintiff  might  select  another  to  act 
with  him  in  fixing  the  valuations 
and,  when  determined,  required 
defendant  either  to  pay  the  value 
of  the  building  or  execute  a  new 
lease.  It  was  claimed  here  by  de- 
fendant that  an  action  for  specific 
performance  could  not  be  main- 
tained by  plaintiff  until  after  he 
had  procured  the  valuation  to  be 
made  in  the  manner  specified  in 
the  lease.  Held,  that  as  the  objec- 
tion was  not  taken  on  the  trial  it 
was  not  available  here.  Id. 

9.  Also,  held,  the  rule  that  a  court  of 
equity  will  not  entertain  an  action 
for  specific  performance  of  an 
agreement  to  arbitrate  did  not  ap- 

§ly ,  as  the  judgment  did  not  compel 
efcndant  to  appoint  an  arbitrator, 
and  the  appraisers,  when  appointed, 
will  be  appraisers  selected  by  the 
parties  in  precise  accordance  with 
their  agreement.  Id. 

10.  Also,  hdd\  that  defendant  could 
not  refuse  to  give  a  new  lease  and 
turn  the  plaintiff,  for  his  remedy, 
to  an  action  at  law  on  the  covenant. 

Id. 

11.  Also,  held,  that  the  judgment 
should  be  modified  by  incorporat- 
ing a  provision  for  the  appointment 
of  an  umpire  in  the  contingency 
mentioned  in  the  lease.  Id. 

Lease  made  by  railroad  eorporar 

tion,  validity  of. 
Day  v.  0.  and  L.  C.  R.  R.  Co.,  129 


LEGISLATURE. 

1.  The  section  of  the  Penal  Code 
(§  79).  declaring  that  any  person 
offending  against  the  sections 
thereof  relating  to  bribery  "  is  a 
competent  witness  against  another 
person  so  offending,  and  may  be 
compelled  to  testify  upon  any  trial, 
hearing,  proceeding  or  investiga- 
tion," embraces  legislative  pro- 
ceedings or  investigations.  People 
V.  Sharp.  427 

2.  Notwithstanding  the  vesting  of 
judicial  power  in  the  courts,  cer- 
tain powers,  in  their  nature  judi- 
cial, belong  to  the  state  legislature 
and  may  be  delegated  to  a  com- 
mittee, with  authority  to  take 
testimony  and  summon  witnesses, 
and  a  refusal  to  appear  and  testify 
in  obedience  to  the  subpoena  of 
such  a  committee  is  a  contempt, 
and  under  the  Penal  Code  (£§68, 
69)  renders  the  person  guilty  of  a 
misdemeanor.  .  Id. 

3.  Where  a  person  attends  before  a 
legislative  committee  in  obedience 
to  its  subpoena  and  is  sworn  and 
examined  as  a  witness,  he  cannot 
be  deemed  a  willing  or  consenting 
witness,  and  he  does  not  waive  the 
privilege  given  by  said  section  by 
not  asserting  it  before  the  com- 
mittee. Id. 

4.  The  terms  of  a  preamble  and 
resolution  directing  an  investiga- 
tion, may  be  looked  to  to  determ- 
ine the  legislative  intent.  Id. 

5.  An  indictment  for  bribery  under 
the  Penal  Code  (§78),  charged  the 
defendant  with  offering  and  giv- 
ing to  F.,  a  member  of  the  com- 
mon council  of  the  city  of  New 
Yorkj  a  specified  sum  of  money, 
with  intent  to  influence  him  in  the 
exercise  of  his  powers  and  func- 
tions as  such  member,  upon  the 
application  of  the  Broadway  Sur- 
face Railroad  Company  for  the 
consent  of  the  common  council  to 
the  construction  of  its  railway. 
On  the  trial,  it  was  proved  that  a 
bribe  had  been  given  to  and  ac- 
cepted by  F.,  also,  that  defendant 
was  subpoenaed  as  a  witness  and 
attended  in  obedience  to  the  sub- 
poena before  a  committee  of  the 
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state  senate  appointed  to  investi- 
gate 'the  methods  adopted  by  the 
company  in  obtaining  such  con- 
sent. The  preamble  and  resolu- 
tions appointing  the  investigating 
committee,  were  given  in  evidence. 
The  former  referred  to  the  pro- 
visions of  the  Constitution  and  the 
statutes  relating  to  street  railways 
requiring  the  consent  of  the  local 
authorities,  and  recited  that  the 
charge  was  made  that  the  consent 
to  the  railroad  upon  Broadway 
was  obtained  by  fraud  and  through 
corrupt  influence  and  bribery  of 
members  of  the  common  council, 
and  the  committee  was  authorized 
by  the  resolutions  to  investigate 
fully  the  action  of  the  board  of 
aldermen  of  said  city  which  grant- 
ed or  gave  the  consent  "or  of  any 
member  thereof  who  voted  for  the 
same  in  respect  thereto."  The 
sergeant-at-arms  of  the  senate  was 
directed  to  attend  the  sitting  of 
the  committee,  serve  subpoenas, 
etc.  The  prosecution  was  then 
allowed  to  prove  under  exception 
and  objection  the  testimony  so 
given  by  defendant,  which  tended 
to  show  his  complicity  in  the  crime. 
Held,  error;  that  the  senate  had 
power  to  authorize  the  investiga- 
tion ;  that  the  testimony  was  to  oe 
considered  as  given  under  compul- 
sion ;  that  the  case  was  covered  by 
said  section ;  and,  therefore,  that 
the  testimony  so  given  was  privi- 
leged. Id. 


LICENSE. 

1.  Plaintiff  leased  of  defendant  W. 
rooms  on  the  second  floor  of  a  build- 
ing in  the  city  of  New  York,  the 
lower  story  of  which  was  occupied 
as  a  store.  W.  was  also  the  owner 
of  four  adjoining  buildings,  the 
lower  stories  of  which  were  occu- 
pied as  stores  and  the  upper  by 
tenants  occupying  apartments. 
W.,  desiring  to  make  certain  alter- 
ations and  improvements  in  his 
stores,  procured  the  plaintiff  and 
other  tenants  occupying  rooms  over 
the  stores  under  separate  leases,  to 
sign  an  instrument,  not  under  seal, 
whereby  for  an  expressed  consid- 
eration of  one  dollar,  the  receipt 
whereof  they  acknowledged,  they 
agreed  to  permit  W.  to  make  any 


alterations  he  might  "  deem  neces- 
sary to  carry  out  the  plans  and 
specifications  in  changing  the 
house."  No  consideration  was,  in 
fact  paid.  In  an  action  to  recover 
damages  for  alleged  trespasses,  in 
which  the  acts  complained  of  were 
claimed  by  defendants  to  have  been 
done  in  the  making  of  the  altera- 
tions referred  to,  plaintiff  was  non- 
suited. Held,  that  the  instrument 
was  not  valid  as  an  agreement;  that 
not  being  under  seal  it  was  not  en- 
titled to  the  common  law  or  stat- 
utory presumption  of  consider- 
ation, and  it  being  shown  there 
was  no  consideration  in  fact  paid, 
there  was  no  presumption  of  an 
agreement  to  pay  the  consideration 
expressed;  that  in  any  event  such 
an  inference  could  only  be  drawn 
by  the  jury,  not  by  the  court;  that 
considering  the  instrument  as  a 
license,  it  was  not  conclusive*  and 
binding  against  plaintiff  as  evi- 
dence, but  could  be  explained, 
varied  or  contradicted  by  oral  evi- 
dence, and  could  be  revoked  before 
it  was  acted  upon ;  and  evidence 
having  been  given  by  plaintiff  that 
the  license  actually  given  and  in- 
tended to  be  given  related  only  to 
certain  alterations  which  were  com- 
pleted before  the  commission  of  the 
trespasses  complained  of,  also,  that 
the  license  was  revoked  before 
acted  upon,  the  ruling  was  error. 
Fargis  v.  Walton.  39$ 

2.  It  seems  that  courts  are  quite  dis- 
inclined, by  the  application  of  the 
rules  relating  to  estoppel  in  pais,  to 
give  to  mere  licenses,  based  upon 
no  consideration,  the  force  and  ef- 
fect of  absolute  agreements,  and 
the  case  must  be  quite  peculiar 
and  exceptional  which  will  author- 
ize a  licensee  to  proceed  under  his 
license  after  its  revocation.       Id. 

8.  A  lease  contained  a  covenant  on 
the  part  of  the  lessee  or  assigns, 
that  he  or  they  would  not  let  all  or 
any  part  of  the  premises,  or  assign 
or  transfer  the  lease  without  first 
having  obtained  the  consent  of  the 
lessors  in  writing.  The  lease  pro- 
vided for  the  erection  by  the  lessee 
of  a  building  upon  the  premises; 
the  building  erected  was  an  apart- 
ment-house; the  lessee  occupied 
one  range  of  rooms,  the  others  he 
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let  to  tenants  by  the  month  by 
verbal  lease.  This  was  known  to 
the  lessor,  and  for  eight  years  after 
the  erection  it  received  rent  without 
objection.  Held,  that  this  was,  in 
effect,  a  license  to  use  and  occupy 
the  premises  as  an  apartment- 
house,  and  estopped  the  lessor 
from  claiming  a  forfeiture  of  the 
lease,  because  of  such  use.  Smith 
v.  Sector,  etc.  610 


LIENS. 

One  F..  a  resident  of  Pennsylvania, 
on  March  24,  1881,  executed  to 
plaintiffs,  in  that  state,  an  instru- 
ment, in  form  an  absolute  bill  of 
sale,  but  in  fact  given  as  a  chattel 
mortgage  on  a  canal  boat  owned 
by  him,  then  lying  in  the  Erie 
canal  in  the  town  of  G.  F.  in  this 
state.  An  agent  of  the  mortgagee 
filed  a  copy  of  the  mortgage  on  the 
next  day  in  the  town  clerk's  office 
of  said  town,  and  went  on  board 
the  boat  and  assumed  possession 
thereof.  Defendant,  however,  had 
previously  on  the  same  day,  as 
sheriff,  levied  upon  the  boat  by 
virtue  of  an  attachment  against  F., 
and  subsequently  sold  it  on  execu- 
tion. The  mortgagee  and  attach- 
ing creditors  were  also  residents  of 
Pennsylvania.  In  an  action  for  a 
conversion  of  the  boat  held,  that 
both  under  the  provisions  of  the 
Revised  Statutes  relating  to  chattel 
mortgages  and  the  act  in  relation 
to  liens  on  canal  boats  (£§  1  and  2, 
Chap.  412,  Laws  of  1864),  the  in- 
strument was  void  and  plaintiffs 
were  not  entitled  to  recover.  Keller 
v.  Paint.  88 

See  Chattel  Mortgage. 
Mortgage. 


LIMITATION  OF  ACTIONS. 

1.  If ,  at  the  time  of  the  discovery  of 
a  fraud,  the  party  injured  has  a 
legal  capacity  to  act  and  to  con- 
tract, his  right  of  action  accrues 
and  the  statute  of  limitations  be- 
gins to  run  against  it,  irrespective 
of  the  degree  of  intelligence  pos- 
sessed by  him,  or  of  his  freedom 


from  undue  influence,  or  his  abili- 
ty to  resist  it.  Piper  v.  Hoard.    67 

2.  The  fact,  therefore,  that  the  per- 
son injured  was,  after  a  discovery 
of  fraud,  induced  by  other  fraudu- 
lent representations,  or  by  undue 
influence,  to  refrain  from  prosecut- 
ing until  the  time  limited  by  the 
statute  has  expired,  is  no  answer 
to  a  plea  of  the  statute.  It  must 
be  made  to  appear  that  at  the  time 
of  the  discovery  he  had  not  the 
legal  capacity  to  act.  Id. 

8.  Accordingly  hdd,  where  the 
owner  of  real  estate  was  induced 
to  convey  the  same  by  fraudulent 
representations  and  undue  influ- 
ence on  the  part  of  the  grantee, 
and  after  discovery  of  the  fraud 
commenced  an  action  against  the 
grantee  to  set  aside  the  conveyance 
because  thereof,  but  was  induced 
by  further  fraudulent  representa- 
tions and  undue  influence  to  dis- 
continue the  same,  that  another 
action  to  set  aside  said  conveyance, 
commenced  more  than  ten  Tears 
after  the  discovery  of  the  original 
fraud,  was  barred  by  the  statute. 

Id. 

4  Under  the  provision  of  the  General 
Manufacturing  Act  (§  24,  Chap.  40 
Laws  of  1848),  declaring  "  that  no 
suit  shall  be  brought  against  any 
stockholder  "  of  a  company  organ- 
ized under  said  act  "who  ehall 
cease  to  be  a  stockholder  *  *  * 
unless  the  same  shall  be  com- 
menced within  two  years  from  the 
time  he  shall  have  ceased  to  be  a 
stockholder,"  whenever  a  stock- 
holder shall  be  divested  of  his 
interest  in  or  control  over  the 
affairs  of  the  corporation,  by  act- 
ual dissolution  thereof  by  formal 
judgment,  or  by  a  surrender  of  its 
corporate  righto,  privileges  and 
franchises,  the  time  begins  to  run, 
and  at  the  end  of  two  years  there- 
from the  stockholder  is  no  longer 
liable  for  any  debt  of  the  corpora- 
tion.    HoUingtfiead  v.  Woodward. 

96. 

5.  In  an  action  seeking  to  charge 
defendant  as  a  stockholder  of  such 
a  corporation  with  a  judgment 
against  it,  on  the  ground  that  the 
whole  capital  stock  was  not  paid 
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in,  or  a  certificate  of  payment  filed 
as  required  by  the  act,  the  answer 
set  up  among  other  things,  in  sub- 
stance, that  more  than  four  years 
before  the  commencement  of  the 
action  a  judgment  was  rendered  in 
an  action  against  the  corporation 
sequestrating  its  property,  appoint- 
ing a  permanent  receiver  thereof 
and  restraining  its  officers  and 
agents  from  all  interference  with 
it;  that  said  corporation  has  not 
since  transacted  any  business;  that 
the  receiver  took  possession  of  the 
property  and  has  distributed  the 
proceeds  among  creditors  pursuant 
to  order  of  the  court,  the  same  not 
being  sufficient  to  pay  all  of  the 
company  debts,  and  that  defend- 
ant by  reason  thereof  ceased  to  be 
a  stockholder  from  the  date  of  said 
judgment.  On  demurrer  held, 
that  the  answer  set  up  a  good  de- 
fense; that  by  the  conceded  facts  it 
appeared  that  when  the  organiza- 
tion was  divested  of  its  rights, 
privileges,  franchises  and  property 
by  virtue  of  the  appointment  of  a 
receiver,  it  for  all  practical  pur- 
poses ceased  to  exist,  and  the  de- 
fendant ceased  to  be  a  stockholder 
within  the  meaning  of  the  act,  and 
after  the  expiration  of  two  years  he 
was  discharged  from  all  liability. 

Id. 

6.  It  seems  the  provision  of  the  Code 
of  Civil  Procedure  (§  408),  declar- 
ing that  "the  term  of  eighteen 
months  after  the  death  of  a  per- 
son within  this  State,  against 
whom  a  cause  of  action  exists,  is 
not  a  part  of  the  time  limited  for 
the  commencement  of  an  action 
against  his  executor  or  administra- 
tor," does  not  apply  to  the  provi- 
sion (§  376),  declaring  that  a  judg- 
ment shall  be  conclusively  presum- 
ed to  be  paid  after  twenty  years 
from  the  time  the  party  recovering 
it  was  entitled  to  a  mandate  to  en- 
force it,  except  as  against  one, 
who,  within  the  twenty  years  has 
made  a  payment  or  acknowledged 
an  indebtedness  thereon,  and  there 
is  no  provision  contained  in  the 
Code  which,  under  any  circum- 
stances, extends  the  time  within 
which  an  acknowledgment  or  pay- 
ment must  be  made  in  order  to 
rebut  the  otherwise  conclusive  pre- 
sumption of  payment  after  the 


lapse   of  twenty  years.     In  re. 
Kendrick.  104 

7.  W.  recovered  a  verdict  against  K. 
In  May,  1868;  K.  died  intestate  in 
January,  1888;  his  administrator 
qualified  in  February,  1883;  W. 
presented  his  claim  in  March,  1884. 
In  February,  1884,  a  petition  was 
presented  by  other  judgment- 
creditors  asking  that  the  adminis- 
trator of  K.  be  required  to  pay 
their  judgment.  The  administra- 
tor by  his  answer  thereto,  verified 
and  filed  in  March,  1884,  set  up 
the  judgment  recovered  by  \f.; 
that  it  was  entitled  to  a  priority; 
that  notice  of  the  claim  thereon 
had  been  presented  and  that  the 
assets  were  insufficient  to  pay  it. 
Held,  that  conceding  the  eighteen 
months  exclusion  applied,  this 
answer  was  not  a  sufficient  ac- 
knowledgment to  revive  the  W. 
judgment,  as  he  was  not  a  party  to 
the  proceeding  in  which  the  answer 
was  interposed.  Id. 

8.  An  admission  or  acknowledgment 
made  to  a  stranger,  not  intended 
to  be  communicated  to  or  to  in- 
fluence the  conduct  of  a  judgment- 
creditor,  is  not  effectual  to  rebut 
the  presumption  of  payment  so 
arising  or  (it  seems)  to  revive  a  debt 
barred  by  the  statute  of  limita- 
tions. Id. 

9.  A  petition  by  the  administrator 
for  a  judicial  settlement  of  his 
accounts  was  verified  November 
20th  and  filed  November  28, 
1884.  Among  the  names  set  forth 
therein  of  those  interested  in  the 
estate  as  creditors,  etc.,  was  that 
of  W.  The  petition  did  not  specify 
the  amount  or  date  of  judgment 
or  that  any  amount  was  due  there- 
on. The  administrator's  account, 
which  was  verified  at  the  same 
time  with  the  petition,  set  forth 
said  judgment  and  stated  that  the 
claim  thereon  was  disputed  by 
the  administrator.  Held,  that  the 
statement  in  the  petition  did  not 
amount  to  a  written  acknowledg- 
ment of  the  debt  Id. 

10.  On  the  hearing  before  the  surro- 
gate in  January,  1885,  an  order 

*  was  made  on  motion  of  the  admin- 
istrator allowing  the  account  to 
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be  amended,  by  striking  out  the 
statement  that  the  W.  judgment 
was  a  disputed  claim.  Previous 
to  this  another  judgment-creditor 
had  filed  objections  to  the  claim 
on  the  W.  judgment,  on  the 
ground  that  it  was  barred  by  the 
statute.  Held,  that  it  was  out  of 
the  power  of  the  administrator  at 
that  stage  to  bind  the  contesting 
creditors  by  any  acknowledgment 
of  the  W.  judgment  as  a  subsist- 
ing claim.  Id. 

11.  The  provision  of  the  Code  of 
Civil  Procedure  (g  882,  sub.  5), 
applying  a  six  years  limitation  to 
actions  "  to  procure  a  judgment 
other  than  for  a  sum  of  money  on 
the  ground  of  fraud,  in  a  case," 
formerly  "  cognizable  by  the  Court 
of  Chancery,     does  not  apply  to 


an  action  by  the  owner  of  the  fee 
to  remove  a  cloud  upon  title  to 
land,  by  the  cancellation  of  a  mort- 

fage  thereon,  to  which  the  owner 
as  a  good  defense.    Bckoener  v. 
IAwauer.-  Ill 

12.  The  right  to  bring  such  an  action 
is  never  barred  by  the  statute  of 
limitations.  Id. 

13.  The  complaint  herein  alleged,  in 
substance,  that  plaintiff  purchased 
certain  premises  on  a  mortgage 
foreclosure  sale,  and  paid  the  sum 
bid  to  the  referee  making  the  sale, 
who  made  the  payments  directed 
by  the  decree  and  by  order  of  the 
court  deposited  the  surplus  with 
the  county  clerk;  that  on  or  about 
February,  1874,  defendant's  col- 
lector received  $2,107.82  of  such 
surplus  from  said  clerk,  and  ap- 

Elied  it  upon  a  warrant  held  by 
im  for  the  collection  of  an  assess- 
ment on  the  premises  for  a  local 
improvement,  which  assessment 
was  subsequently  adjudged  to  be 
illegal  and  void,  and  that  $1,499.93 
of  said  sum  so  received  "  belonged 
to  and  was  and  still  is  the  property 
of  plaintiff,"  and  was  so  taken  and 
received  without  his  knowledge  or 
consent.  The  action  was  com- 
menced in  January,  1884.  Held, 
that  if  any  liability  was  incurred 
by  defendant  it  was  barred  by  the 
statute  of  limitations.  Day  v. 
Town  New  Lots.  148 


14.  Where  one  receiving  money  in 
his  own  right  is  afterwards,  by  evi- 
dence or  construction  changed  into 
a  trustee,  he  may  plead  the  statute 
of  limitations  as  a  bar  in  an  action 
to  recover  the  money.  Price  v. 
Mulford.  303 

15.  In  1868,  W.,  of  the  firm  of  M.  & 
W. ,  was  county  treasurer.  In  July 
of  that  year  he  transferred  in  the 
name  of  his  firm  to  his  successor  in 
office  an  obligation  or  certificate  of 
indebtedness,  which  had  been  trans- 
ferred to  the  firm,  as  security  for  a 
certain  court  fund  which  had  come 
into  his  hands  as  treasurer.  In  the 
official  book  containing  his  account 
of  court  funds  was  an  entry  under 
date  of  January  1, 1868,  stating  the 
balance  on  hand  to  the  credit  of  said 
fund  and  that  the  same  was  invested 
in  said  certificate.  At  that  time  the 
firm  was  indebted  to  W.  and  on  the 
books  of  the  firm  the  certificate  was 
charged  to  W.  on  account  of  that 
debt.  In  an  action  brought  in  1888 
to  charge  the  firm  with  the  amount 
of  said  certificate  on  the  ground 
that  the  money  went  to  its  benefit, 
in  which  M.  alone  appeared  and 
defended,  there  was  no  evidence  of 
any  personal  participation  by  him 
in  any  of  the  transactions  and  no 
charge  of  fraud  was  made  or  proved 
against  him.  Hdd%  that  the  cause 
of  action,  if  any,  arose  in  1868,  and 
that  the  statute  of  limitations  was 
a  bar.  Id. 

16.  An  order  on  a  third  person  for 
the  payment  of  money,  in  the 
absence  of  evidence  showing  a  dif- 
ferent relation  between  the  drawer 
and  payee  is  an  acknowledgment 
in  writing  by  the  former  of  a  debt 
within  the  statute  of  limitations 
(Code  Pro.,  §  110;  Code  Civ.  Pro., 
§  895),  and  continues  the  debt  for 
a  period  of  six  years  from  its  date. 
Manehuter  v.  Hraedner.  846 

17.  Such  an  order  does  not  import 
that  the  debt  so  acknowledged  is 
only  to  be  paid  out  of  the  fund 
against  which  it  is  drawn.         Id, 

18.  To  constitute  an  acknowledgment 
of  a  debt,  such  as  will  take  it  out 
of  the  statute,  the  writing  must 
acknowledge  an  existing  debt,  and 
must  contain  nothing  inconsistent 
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with  an  intention  on  the  part  of  the 
debtor  to  pay.  Id. 

19.  Oral  evidence,  however,  may  be 
resorted  to,  as  in  other  cases  of 
written  instruments,  in  aid  of  the 
interpretation.  Id. 


MANDAMUS. 

1.  Where,  an  action  was  brought 
against  school  trustees  to  re- 
cover the  salary  of  a  teacher, 
which  was  defended  by  them  with- 
out direction  or  instruction  of  a 
district  meeting,  and  judgment 
was  recovered  against  them,  which 
was  affirmed  on  appeal,  held,  that, 
in  the  absence  of  any  action  on  the 
part  of  the  district  at  any  district 
meeting,  or  application  br  the 
trustees  to  the  county  judge  to 
have  the  costs  and  expenses  al- 
lowed, a  writ  of  mandamus  was 
improperly  issued  directing  the 
trustees  to  forthwith  pay  the  costs 
embraced  in  the  judgment,  or  de- 
liver to  the  plaintiff  m  the  action 
an  order  on  the  collector  of  the 
school  district  for  the  amount 
thereof.    People  *»  rd.  v.  Abbott. 


2  The  remedy  by  writ  of  mandamus 
may  only  be  resorted  to  where  a 
clear  legal  right  is  made  to  appear 
and  there  is  no  other  adequate  or 
legal  means  to  obtain  it.  People 
ex  rd.  v.  Bd.  Police.  285 

8.  When  asked  against  public  officers 
to  compel  the  performance  of  an 
alleged  public  duty,. the  granting 
or  refusing  of  the  writ  is  some- 
what a  matter  of  discretion.      Id. 

4.  The  relators,  claiming  to  repre- 
sent the  United  Labor  Party  of  the 
city  of  New  York,  which  party 
they  allege  polled  more  than  50.000 
votes  at  "  the  next  preceding 
election/'  on  proof  that  the  board 

,  of  police  had  refused  to  appoint 
inspectors  of  election  of  the  politi- 
cal faith  and  opinion  of  that  party 
as  required  by  the  amendment  of 
1887  (Chap.  490,  Laws  of  1887),  of 

•    the  consolidation  act,  applied  for  a 

!  peremptory  writ  of  mandamus  to 
compel  such  appointment  which 


was  denied.  The  record  on  appeal 
to  this  court  showed  that  two  other 
organizations  claimed  to  be  the 
sole  and  proper  representatives  of 
the  voters  who  deposited  the  votes 
in  question  and  that  they  were 
entitled  to  the  additional  inspect- 
ors. EM,  that  the  writ  wrs  prop- 
erly denied ;  that  in  the  exercise 
of  a  legal  and  proper  discretion, 
upon  being  satisfied  from  the 
record  that  there  was  an  honest 
dispute  as  to  material  facts  which 
should  be  determined,  the  court 
was  justified  in  refusing  a  per- 
emptory writ,  although  the  issues 
were  in  a  strict  and  technical  con- 
struction of  the  papers  inartifici- 
ally  or  loosely  made  up.  Id. 

5.  An  alternative  writ  was  granted, 
to  which  two  of  the  four  members 
of  the  board  made  a  return,  the 
other  two  refusing  to  join  therein. 
Meld,  that  the  return  was  properly 
received  and  entertained  ;  that  the 
court  would  not  be  driven  into 
issuing  a  peremptory  writ  to  guide 
the  conduct  of  public  officers 
charged  with  a  public  duty  upon 
any  narrow  construction  of  a  re- 
turn to  its  alternative  writ,  where 
from  all  the  papers  it  is  seen  that 
there  is  a  substantial  and  material 
issue  of  fact.  Id. 

6  The  relator  was  incorporated  un- 
der the  general  act  of  1848  (<  hap. 
265,  Laws  of  1848),  for  the  purpose 
of  constructing  and  maintaining 
electrical  conductors  to  te  placed 
under  the  streets  in  the  city  of  New 
York.  It  received  from  the  com- 
mon council  of  the  said  city,  by 
virtue  of  the  power  conferred  on 
that  body  by  the  act  of  1879  (Chap. 
897,  Laws  of  1879),  permission  to 
construct  conduits  and  lay  wires  in 
certain  streets,  the  work  to  be  done 
under  the  supervision  of  the  com- 
missioner of  public  works.  Tn 
1888  the  relator  filed  with  the 
county  clerk  certain  maps,  etc.,  as 
required  by  the  ordinance,  and  in 
1886  made  application  to  the  de- 
partment of  public  works  for  per- 
mission to  make  excavations  in 
certain  streets  in  order  to  lay  its 
wires  and  conductors,  which  was 
refused  on  the  ground  that  the  re- 
lator had*  not  obtained  the  approval 
of  the  subway  commissioners  ap- 
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pointed  pursuant  to  the  act  of  1885 
(Uhap.  499,  Laws  of  1885),  as 
required  by  said  act.  In  proceed- 
ings to  obtain  a  peremptory  man- 
damus requiring  said  commission- 
ers to  grant  the  permit,  held,  that 
the  application  for  the  writ  was 
properly  denied.  People  ex  rd.  v. 
Squiref  593 


MANUFACTURING   CORPORA- 
TIONS. 

1.  Under  the  provisions  of  the  Gen- 
eral Manufacturing  Act  (3  24, 
Chap.  40,  Laws  of  1848),  declaring 
"that  no  suit  shall  be  brought 
against  any  stockholder "  of  a 
company  organized  under  said  act 
"who  shall  cease  to  be  a  stock- 
holder *  *  *  unless  the  same 
shall  be  commenced  within  two 
years  from  the  time  he  shall  have 

.  ceased  to  be  a  stockholder,"  when- 
ever a  stockholder  shall  be  divested 
of  his  interest  in  or  control  over 
the  affairs  of  the  corporation  by 
actual  dissolution  thereof  by  for- 
mal judgment,  or  by  a  surrender 
of  its  corporate  rights,  privileges 
and  franchises,  the  time  hegins  to 
run,  and  at  the  end  of  two  years 
therefrom  the  stockholder  is  no 
longer  liable  for  any  debt  of  the 
corporation.  HoUingshead  v.  Wood- 
ward. 96 

2.  In  an  action  seeking  to  charge 
defendant  as  a  stockholder  of 
8uch  a  corporation  with  a  judg- 
ment against  it,  on  the  ground 
that  the  whole  capital  stock  was 
not  paid  in,  or  a  certificate  of  pay- 
ment filed  as  required  by  the  act, 
the  answer  set  up  among  other 
things,  in  substance,  that  more 
than  four  years  before  the  com- 
mencement of  the  action  a  judg» 
ment  was  rendered  in  an  action 
against  the  corporation  sequestra- 
ting its  property,  appointing  a 
permanent  receiver  thereof  and 
restraining  its  officers  and  agents 
from  all  interference  with  it; 
that  said  corporation  has  not 
since  transacted  any  business;  that 
the  receiver  took  possession  of 
the  property  and  has  distributed  the 
proceeds  among  creditors  pur- 
suant to  order  of  the  court,  the 
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same  not  being  sufficient  to  pay  all 
of  the  company  debts,  and  that 
defendant  by  reason  thereof  ceased 
to  be  a  stockholder  from  the  date 
of  said  judgment.  On  demurrer 
held,  that  the  answer  set  up  a 
good  defense ;  that  by  the  con- 
ceded facts  it  appeared  that  when 
the  organization  was  divested  of 
its  rights,  privileges,  franchises 
and  property  by  virtue  of  the  ap- 
pointment oi  a  receiver,  it  for  all 
practical  purposes  ceased  to  exist, 
and  the  defendant  ceased  to  be  a 
stockholder  within  the  meaning  of 
the  act,  and  after  the  expiration 
of  two  years  he  was  discharged 
from  all  liability.  Id. 


MARRIAGE. 

.  Plaintiff's  complaint  alleged  in 
substance,  that  A.  died  seized  of 
certain  real  estate  which  he  devised 
to  his  two  sons,  J.  and  F.,  subject 
to  the  limitation  as  to  F.  that  if  he 
should  die  without  issue  his  share 
should  go  to  J.  and  his  heirs;  that 
F.  conveyed  his  interest  to  defend- 
ant, who  subsequently  induced  C, 
plaintiff's  mother,  to  marry  F.  by 
means  of  the  false  and  fraudulent 
representations  that  F.  had  a  fine 
property  so  left  to  him  that  if  he 
married  and  had  an  heir,  the  land 
would  go  to  the  heir.  The  com- 
plaint further  alleged  that  plaintiff 
was  the  only  child  of  such  mar- 
riage; that  the  real  estate  was  par- 
titioned between  J.  and  defendant 
as  the  grantee  of  F. ,  and  defendant 
since  then  has  occupied  and  still 
occupies  and  claims  to  own  the 
part  set  off  to  him.  The  relief 
asked  was  that  plaintiff  be  declared 
the  owner  of  the  portion  so  set  off 
to  defendant  and  be  placed  in  pos- 
session thereof.  On  demurrer  to 
the  complaint,  held,  that  it  set  forth 
a  good  equitable  cause  of  action 
and  the  demurrer  was  properly 
overruled;  that  defendant  was 
bound  by  his  representations  and 
must  be  considered  as  holding  the 
property  as  trustee  ex  maleficio; 
and  so  should  be  held  to  make  good 
the  thing  to  plaintiff,  who  would 
have  had  the  property  had  the  rep- 
resentations been  true;  that  it  was 
immaterial  that  plaintiff  was  not 
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living  at  the  time  the  representa- 
tions were  made  as  they  were  made 
in  her  favor  and  enure  to  her 
benefit;  and  that  the  question  was 
not  affected  by  the  fact  that  plaint- 
iff's mother  was  induced  to  agree  to 
the  marriage  by  purely  mercenary 
considerations.  Piper  v.  Board.  78 

2.  The  law  of  marriage,  as  adminis- 
tered by  courts,  so  far  as  property 
interests  are  concerned,  is  founded 
upon  business  principles,  in  which 
the  utmost*  good  faith  is  required 
from  all  parties,  and  the  least  fraud 
in  regard  thereto  is  the  subject  of 
judicial  cognizance.  Id. 

8.  The  distinction  between  the  legal 
and  equitable  rules  applicable  to 
contracts  and  negotiations  in  refer- 
ence to  marriage,  and  those  as  to 
other  matters  pointed  out.         Id. 

4.  Where  a  judgment  by  default  was 
rendered,  adjudging  a  marriage 
null  and  void,  and  a  motion  to 
open  the  default  was  denied,  held, 
that  defendant  was  not  precluded 
by  the  judgment  and  order  deny- 
ing the  motion  from  maintaining 
an  action  to  set  aside  the  judgment 
on  the  ground  of  fraud.  Blank  v. 
Blank.  91 

5.  In  such  an  action  the  fraud  alleged 
was  that  plaintiff  was  induced  by 
false  representations  on  the  part  of 
defendant,  who  was  a  lawyer,  to 
the  effect  that  the  marriage  was 
void  under  the  laws  of  New  York, 
to  refrain  from  consulting  counsel 
and  defending  the  action  to  annul 
the  marriage.  The  complaint  in 
that  action  set  fourth  facts  suffici- 
ent to  justify  the  court  in  annulling 
the  marriage  on  the  ground  of 
fraud  practiced  by  the  defendant 
therein.  Neither  in  the  complaint 
in  the  action  to  set  aside  the  Judg- 
ment nor  by  any  proof  or  offer  of 
evidence  on  the  tnal  did  the  plaint- 
iff attempt  to  controvert  such 
facts,  to  deny  that  she  was  guilty 
of  the  fraud  charged,  or  to  show 
that  she  had  any  defense  upon  the 
facts  in  the  former  action.  Held, 
that  without  regard  to  the  question 
as  to  whether  the  marriage  was 
lawful  or  unlawful  as  matter  of 
law,  or  as  to  whether  the  represen- 
tations  of  defendant   in   regard 


thereto  were  truthful  or  not,  tho 
complaint  was  properly  dismissed, 
as  it  did  not  appear  even  if  he  was 
wrong  in  his  statement  of  the  case 
that  plaintiff  was  thereby  deprived 
of  any  defense  in  the  former 
action.  Id. 

See  Ante-Nuptial  Agreement. 


MARRIED  WOMEN. 

1.  Defendant  M.,  a  married  woman, 
executed  to  defendant  D.  a  deed  of 
her  interest  in  certain  real  estate, 
which  deed  she  delivered  to  her 
husband  to  be  delivered  to  D.  to 
enable  him  to  borrow  money  there- 
on to  pay  taxes  on  certain  real 
estate  belonging  to  the  husband, 
amounting  to  $700.  The  deed  was 
in  fact  delivered  to  D.  by  the  hus- 
band as  security  for  the  payment 
of  other  incumbrances  upon  the 
property  of  the  latter  as  well  as  the 
taxes.  The  amount  advanced  by 
D.  for  the  taxes  was  fully  reim- 
bursed to  him.  Held,  that  as  D. 
knew  when  he  accepted  the  deed 
that  it  was  put  into  the  hands  of 
the  husband  to  be  delivered,  not  as 
an  absolute  conveyance,  but  as  col- 
lateral security  for  some  liability 
of  the  husband  which  the  wife 
contracted  to  guarantee,  it  was  his 
duty  to  ascertain  what  that  liability 
was,  and  he  could  not  change  the 
conditions  imposed  by  the  grantor, 
or  add  to  them  others  agreed  upon 
between  him  and  the  husband,  as 
the  latter  had  no  apparent  authority 
except  that  of  special  agent,  and 
so  his  power  was  limited  by  the 
instructions  of  his  principal.  Gil- 
bert v.  Deehon.  824 

2.  In  such  case  the  rule  that  an  agent 
having  apparent  ownership  or  auth- 
ority conferred  by  the  act  of  his 
principal,  and  dealing  with  an  in- 
nocent third  person,  shall  be 
deemed,  as  against  the  principal, 
to  be  the  owner  or  to  have  the 
apparent  authority,  has  no  appli- 
cation. Id\ 


MASTER  AND  SERVANT. 

1.  In  the  performance  of  the  duty, 
imposed  by  maritime  law  upon  the 
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owners  of  a  vessel,  of  rendering 
such  care  and  medical  aid  to  sea- 
men employed  thereon  as  circum- 
stances will  admit,  the  master 
stands  as  the  agent  and  represent* 
ative  of  the  owners,  and  his  negli- 
gence is  theirs.    Scarff  v.  Meteatf. 

211 

2.  A  mate,  although  an  officer,  is  a 
seaman;  and  while  both  he  and 
the  master  are  fellow  servants  of 
the  owner,  they  are  not  such  in 
respect  to  the  owner's  duty  to  the 
seamen  which  the  master  per- 
forms. Id. 

8.  In  an  action  against  the  owners, 
therefore,  for  neglect  of  the  master 
in  the  performance  of  such  duty, 
it  is  not  a  defense  that  the  neglect 
was  that  of  a  fellow  servant.     Id. 

4.  Where  there  is  a  charter  of  a  ves- 
sel the  general  owner  still  Is  re- 
sponsible to  the  seamen  for  the 
performance  of  said  duty,  unless 
there  has  been  an  actual  demise 
of  the  vessel,  such  as  to  take  from 
the  owners  all  possession,  authority 
and  control.  Id. 

5.  The  duty  owing  by  a  master  to  his 
servant  to  furnish,  with  reasonable 
care,  proper  and  adequate  machin- 
ery or  other  appliances  for  his 
work,  may  not  be  evaded  by  a 
delegation  thereof  to  another. 
Whoever  does  an  act  required  by 
the  rule,  by  appointment  or  per- 
mission of  the  master,  represents 
him,  and  the  act  is  his  act.  Bushby 
v.  N.  Y.,  L.  E.  and  W.  R  B.  Co. 

874 

6.  Defendant  delivered  to  one  L.  at 
a  station  on  its  road,  a  platform 
car  with  knowledge  that  it  was  to 
be  used  in  the  transportation  of 
lumber  over  its  road.  Upon  the 
sides  of  the  platform  of  the  car 
were  iron  sockets  for  stakes  or 
standards,  which  were  necessary 
in  order  to  load  the  car.  Stakes 
were  not  furnished,  it  being  the 
practice  of  defendant  to  furnish 
lumber  cars  without  stakes,  which 
were  supplied  by  the  shippers.  L. 
put  a  stake  in  each  of  the  sockets 
and  loaded  the  car  with  lumber 
under  the  direction  of  defendant's 
station  agent.  The  car  was  at- 
tached to  a  freight  train,  upon 


which  plaintiff  was  employed  as 
a  brakeman.  In  going  around  a 
curve,  at  a  high  rate  of  speed,  one 
of  the  stakes  broke,  the  lumber 
and  plaintiff,  who  was  upon  it  at 
the  time  in  the  discharge  of  his 
duty,  were  thrown  off,  and  plaint- 
iff was  injured.  In  an  action  to 
recover  damages  for  the  injury,  it 
appeared  that  the  stake  was  made 
of  soft,  poor  wood,  and  was  de- 
cayed, spongy  and  unsound,  which 
was  apparent  on  inspection.  It 
did  not  appear  that  defendant  had 
made  any  rules  or  directions  as  to 
the  inspection  of  such  cars,  and 
the  station  agent  had  simply  gen- 
eral directions  to  see  that  every- 
thing was  in  order  and  to  correct 
anything  he  saw  out  of  the  way; 
if  the  conductor  or  brakeman  saw 
a  defect  they  were  to  report  it  to 
the  station  agent.  Held,  that  the 
stakes  were  necessary  appliances 
forming  part  of  the  car,  and  de- 
fendant was  chargeable  with  neg- 
ligence in  failing  to  exercise  proper 
care  that  suitable  and  proper  ones 
were  furnished;  also,  that  defend- 
ant's practice  or  custom  was  no 
defense,  as  it  merely  showed  it  had 
chosen  to  delegate  to  shippers  a 
duty  it  should  have  performed 
itself;  and  that,  therefore,  defend- 
ant was  liable.  Id. 

7.  Upon  breach  by  an  employer  of  a 
contract  of  employment,  by  a  dis- 
charge of  the  employe  before  the 
expiration  of  his  term  of  service, 
the  latter  is  only  bound  to  use 
reasonable  diligence  to  procure 
other  employment  of  the  same 
kind  in  order  to  relieve  the  em- 
ployer as  much  as  possible  from 
toss  consequent  upon  the  breach; 
he  is  not  bound  to  look  for  or  ac- 
cept occupation  of  another  kind. 
Fuchs  v.  Koerner.  529 

8.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
the  following  facts  appeared. 
Plaintiff  was  a  brakeman  in  de- 
fendant's employ,  and  was  on  duty 
at  its  depot  in  New  York.  An 
engine  was  moving  down  to  take 
a  car  loaded  with  ashes  standiug 
on  one  of  the  tracks;  plaintiff  went 
to  the  rear  of  the  car  to  get  upon 
it  for  the  purpose  of  attending  to 
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the  brake,  while  a  car-coupler  took 
his  position  at  the  front  or  the  car 
to  couple  it  to  the  engine.  The 
car  had  no  step  to  get  upon  it; 
plaintiff  was  obliged  to  take  hold 
of  the  brake-rod  and  put  his  foot 
on  one  of  the  bumpers;  the  en- 
gine  came  down  so  rapidly  that 
the  car-coupler  could  not  make  the 
coupling.  The  force  of  the  col- 
lision threw  plaintiff  from  the  car; 
he  was  pushed  along  by  the  brake- 
beam  for  about  two  hundred  feet, 
and  then  the  car  passed  over  him 
causing  the  injury  complained  of 
Plaintiff's  evidence  tended  to  show 
that  the  brake  of  the  ash  car  was 
out  of  order  so  that  it  could  not 
hold  the  car,  of  which  defect  de- 
fendant had  notice;  that  it  was  cus- 
tomary, when  cars  were  standing 
on  a  track,  to  have  their  brakes  set 
for  the  purpose,  among  others,  of 
preventing  their  being  moved  far, 
if  struck  in  making  up  trains,  col- 
lision from  such  a  cause  being  of 
frequent  occurrence;  that  if  the 
brakes  of  this  car  had  been  in 
proper  condition  and  set  tight,  the 
car  would  not  have  been  moved 
by  such  a  collision  more  than  five 
or  ten  feet.  Plaintiff  was  non- 
suited. Held  (Earl  and  Finch, 
JJ.,  dissenting),  that  conceding 
plaintiff  was  knocked  off  the  car 
through  the  negligence  of  his  co- 
employes,  and  was  so  placed  in  a 
dangerous  position,  vet  that,  under 
the  circumstances,  it  might  have 
been  found,  he  could  have  extri- 
cated himself  without  injury,  if 
the  brakes  had  been  in  proper  con- 
dition, and  that  the  defect  was  the 
proximate  cause  of  the  injury; 
that,  therefore,  the  question  should 
have  been  submitted  to  the  jury 
and  the  nonsuit  was  error.  LiUy 
V.N.Y.C.&H.R.R.R.C0.    566 

9.  Defendant  proved  that  it  was  the 
duty  of  all  employes,  when  the 
brakes  of  a  car  standing  on  a  track 
were  out  of  order  so  that  they  could 
not  be  set,  to  "chock  "  the  wheels, 
and  claimed  that  the  omission  to 
do  so  in  this  case  was  negligence 
of  a  co-employe  contributing  to  the 
injury.  Held,  untenable;  that  the 
failure  to  have  the  brakes  in  order 
could,  under  the  circumstances,  be 
fairly  alleged  as  the  cause  of  the 
injury.  Id 


MEASURE  OF  DAMAGES. 

At  an  auction  sale  by  defendant 
of  the  furniture,  etc.,  of  a  hotel, 
made  on  the  premises,  plaintiff 
purchased  various  articles  on  sepa- 
rate bids.  It  was '  announced  by 
the  auctioneer  at  the  opening  of  th{ 
sale  that  the  goods  must  be  removed 
before  the  first  of  May,  as  the 
lease  expired  on  that  day.  A  bill 
of  items  was  delivered  to  plaintiff, 
in  which  there  was  an  overcharge 
as  to  one  of  the  articles.  Thu 
mistake  was  called  to  the  attention 
of  the  auctioneer  and  plaintiff  of. 
fered  to  pay  the  true  amount,  but 
the  mistake  was  not  corrected  until 
May  second,  when  plaintiff  paid 
the  bill  to  the  auctioneer  who  paid 
the  money  over  to  defendant,  but 
on  calling  at  the  hotel  plaintiff  wai 
unable  to  obtain  the  goods.  In  an 
action  to  recover  their  value  held, 
thajt  the  terms  of  sale  did  not 
relieve  defendant  from  the  obli- 
gation to  deliver,  except  on  the 
contingency  that  the  purchaser 
failed  to  complete  the  purchase 
before  May  first;  that  plaintiff 
was  excused  from  making  pay- 
ment before  that  time,  the  delay 
having-  been  occasioned  by  the 
neglect  and  default  of  the  defend- 
ant in  making  the  correction  in  the 
bill;  that  as  the  sale,  although 
comprising  distinct  articles,  pur- 
chased on  separate  bids,  was  treated 
by  the  parties  as  one  transaction, 
plaintiff  could  not  be  held  to  have 
been  in  default  as  to  any  portion; 
that,  therefore, plaintiff  was  entitled 
to  recover;  and  that  his  measure 
of  damages  was  the  value  of  the 
goods  on  May  second.  Gray  v. 
Walton.  254 


MORTGAGE. 

1.  In  an  action  brought  to  procure 
the  cancellation  ana  discharge  of  a 
mortgage,  on  the  ground  that  it 
had  been  procured  by  duress,  the 
trial  court  found  that  the  execu- 
tion of  the  mortgage  was  procured 
by  defendants  by  threats  and 
menaces,  to  the  effect  that  unless 
1  the  mortgagor  gave  it  they  would 
cause  her  son  to  be  sent  to  state 
prison  for  larceny  and  embezzle- 
ment, for  which  he  was  under 
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arrest  and  indictment  on  their  com- 
plaint, they  stating  if  their  terms 
were  complied  with  they  would 
release  the  prisoner,  if  in  their 
power,  but  if  not  complied  with 
he  would  be  sent  to  state  prison; 
that  she  executed  the  mortgage 
while  under  fear,  terror,  coercion 
and  duress  created  by  the  threats, 
and  that  the  prisoner  was  immedi- 
ately thereafter  discharged  on  his 
own  recognizance.  Held,  that  the 
findings  were  sufficient  to  sustain 
a  judgment  for  the  relief  sought. 
fichoener  v.  Lieeauer.  Ill 

2.  D.,  for  the  purpose  of  making  a 
provision  for  F.,  a  daughter,  and 
two  grandchildren,  conveyed  to  her 
certain  premises,  she  executing  to 
him  a  mortgage  thereon,  which 
stated  that  it  was  given  as  security, 
among  other  things,  for  the  pay- 

i  ment  to  him  or  to  the  general 
guardian  of  plaintiff,  one  of  the 
granddaughters  of  D.,  of  the  sum 
of  $50  annually  for  the  benefit  of 
plaintiff  until  she  should  arrive  at 
the  age  of  fifteen,  and  thereafter 
the  further  sum  of  $100  until  she 
should  arrive  at  the  age  of  twenty- 
one.  The  deed  and  mortgage  were 
recorded.  Thereafter  D.t  at  the 
request  of  F.t  and  without  con- 
sideration, executed  a  certificate  of 
satisfaction  of  the  mortgage  which 
was  recorded,  and  a  memorandum 
was  made  in  the  margin  of  the 
record  of  the  mortgage  to  the  effect 
that  it  was  discharged  of  record. 
Subsequently  the  premises  were 
conveyed  by  F.  for  a  full  and 
valuable  consideration,  the  grantee 
having  no  actual  notice  of  the  exe- 
cution of  the  mortgage.  In  an 
action  to  foreclose  the  mortgage, 
held,  that  a  valid  and  irrevocable 
trust  was  created  thereby,  and  as 
the  same  had  in  no  way  been  re- 
nounced by  the  cestui  que  trust,  the 
discharge  was  in  contravention  of 
the  trust  and  was,  therefore  void. 
McPherson  v.  RoUim.  810 

8  Also,  held,  that  the  grantees  were 
chargeable  with  notice  that  plaintiff 
had  a  beneficial  interest  under  the 
mortgage,  and  that  the  satisfaction 
thereof  was  an  act  not  in  the  exe- 
cution of  the  trust  and  was  beyond 
the  power  of  the  trustee.  Id. 


4.  The  defense  of  want  of  considera- 
tion is  available  against  an  assignee 
of  a  mortgage,  although  he  is  a 
bona  fide  purchaser;  he  stands  in 
respect  to  the  security  in  the  place 
of  the  assignor.  Brigge  v.  Lang- 
ford.  680 

5.  A  mortgage  upon  real  estate  in 
the  city  ot  Brooklyn  contained  a 
provision  requiring  the  mortgagor 
to  pay  all  taxes,  charges  and  as- 
sessments on  the  premises,  and  in 
default  thereof  the  mortgagee  was 

I  authorized  to  pay  the  same  "  with 
any  expenses  attending,"  and  any 
amount  so  paid  was  made  a  lien 
upon  the  premises.  In  an  action 
to  foreclose  the  mortgage  it  ap- 
peared that  there  were  numerous 
taxes  and  assessments  charged 
upon  the  premises  which  the  mort- 
gagor did  not  pay,  some  of  which 
were  illegal;  that  the  mortgagee 
employed  an  expert  to  investigate 
ana  determine  what  were  legal  and 
to  see  that  proper  deductions  were 
made  for  the  illegal  charges,  agree- 
ing to  pay  him  twenty-five  per  cent 
of  the  amount  he  might  succeed  in 
having  deducted.  The  mortgagee 
paid  the  legal  liens  and  the  per- 
centage so  agreed  upon.  Held,  that 
the  latter  was  a  proper  item  of  ex- 
pense, and  when  paid  became  a  lien 
upon  the  mortgage  premises;  and 
that  a  tender  which  did  not  include 
such  item  was  insufficient.  Eq.  L. 
A$.  8oc.  v.  Von  Qlahn.  687 

Mortgage  made  by  railroad 

'ation,  validity  of. 

Day  v.  0.  AL.  C.R.R.  Co.  189 

See  Chattel  Mortgage. 
Foreclosure. 


MOTIONS  AND  ORDERS. 

1.  A  motion  for  a  new  trial  in  a 
criminal  action,  on  the  ground  of 
newly  discovered  evidence,  can 
only  be  granted  where  the  motion 
is  made  before  Judgment.  (Code 
of  Crim.  Pro.,  g§  463,  466.)  Peo- 
ple v.  Bradner.  1 

2.  To  give  this  court  jurisdiction  to 
review  a  decision  of  the  General 
Term,  reversing  a  /udgment  and 
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granting,  a  new  trial  in  an  action 
tried  by  a  jury,  the  General  Term 
order  must  show  the  facts  confer- 
ring the  jurisdiction.  It  is  suffi- 
cient to  render  a  consideration  of 
the  appeal  impossible  that  the 
General  Term  may  have  reversed 
upon  a  question  of  fact.  Pharis 
v.  Get*.  281 

8.  The  record  on  appeal  from  such 
k  an  order  contained  a  recital,  imme- 
diately following  the  statement  of 
rendition  of  the  verdict,  that  "  the 
court  thereupon  denied  the  motion 
of  the  defendant  for  a  new  trial 
upon  the  minutes."  Following 
this  was  a  formal  order  stating 
the  making  of  a  motion  for  a  new 
trial  on  the  minutes,  and  that 
"  said  motion  be  and  the  same  is 
hereby  denied."  Then  followed 
an  order  of  the  General  Term, 
which  recited  an  appeal  from  the 
order  denying  the  motion  for  a 
new  trial,  and  from  judgment,  and 
reversed  both  the  order  and  the 
judgment  and  granted  a  new  trial. 
The  case  also  disclosed  that  there 
were  disputed  questions  of  fact. 
On  appeal  from  the  General  Term 
order,  held,  that  said  court  had 
jurisdiction  of  the  questions  of 
fact,  and  it  was  to  be  assumed 
that  its  order  was  based  upon  some 
one  of  the  grounds  mentioned  in 
the  provision  of  the  Code  of  Civil 
Procedure  (§  999),  in  reference  to 
motions  for  new  trial  on  the 
minutes,  and  as  it  could  not  be 
said  that  the  reversal  was  not  upon 
a  question  of  fact,  the  order  was 
not  reviewable  here.  Id. 

A.  It  seems,  an  order  denying  a 
motion  for  a  new  trial  made  on  the 
minutes  should  state  the  grounds 
on  which  the  motion  was  made. 
If  it  does  not  the  General  Term 
may  affirm  or  refuse  to  hear  an 
appeal  therefrom  until  the  order  is 
corrected  by  stating  the  question 
passed  upon  by  the  trial  court.  Id. 

5  A  transcript  of  a  Justice's  Court 
judgment  for  $810.09  was  filed  in 
the  county  clerk's  office.  After 
the  expiration  of  five  years  a 
motion  was  made  by  plaintiff  in 
the  County  Court  for  leave  to  issue 
execution.  On  the  hearing  ot  the 
motion  defendant  did  not  appear. 


but  another  person  appeared  to 
oppose  and  presented  affidavits  to 
the  effect  that  he  was  the  owner  of 
the  judgment,  under  and  by  virtue 
of  an  assignment  executed  by 
plaintiff's  general  agent.  The 
matter  was  referred  to  a  referee, 
who  reported  that  plaintiff  made 
an  agreement  in  writing  to  sell  the 
judgment,  and  that  there  was  no 
fraud  inducing  it.  The  court,  on 
hearing  counsel  for  plaintiff  and 
(he  contestant,  the  defendant  not 
'  appearing,  confirmed  the  report, 
denied  plaintiff's  motion,  with 
costs  to  the  contestant.  Held,  that 
it  was  a  special  proceeding  within 
the  meaning  of  the  Code  of  Civil 
Procedure  <§  1857),  and  that  the 
order  was  appealable  to  the 
Supreme  Court.  Ithaca  Agricul- 
tural Works  v.  Eggleston.  278 

6.  An  order  of  General  Term  revers- 
ing an  order  made  on  trial  which 
denied  a  motion  to  amend  the  com- 
plaint, and  granting  the  amend-  ♦ 
ment,  when  the  amendment  does 
not  virtually  change  the  plaintiff's 
claim,  is  in  the  discretion  of  the 
court  and  is  not  reviewable  here. 
(Code,  §728.)    Kingy.  Barnes.  645 

7.  The  judgment  of  the  General 
Term  herein  ordered  that  certain 
shares  of  stock  should  be  delivered 
by  one  of  the  defendants,  who  held 
them  as  depositary  or  custodian,  to 
a  referee  appointed  by  the  judg- 
ment. On  appeal  by  defendants 
to  this  court  they  gave  the  security 
required  to  perfect  the  appeal. 
(Code,  8  1826.)  They  then  moved 
that  the  custodian  be  required  to 
deliver  the  stock  to  the  referee, 
which  was  granted,  and  the  stock 
was  so  delivered.  On  motion  of 
certain  of  the  defendants,  plaintiffs 
proceedings  on  the  judgment  were 
stayed  until  the  hearing  and  de- 
cision of  said  appeal;  that  order 
was  reversed  by  the  General  Term. 
Held,  that  the  General  Term  order 
was  not  reviewable  here;  that  if 
the  proceedings  were  in  fact  stayed 
by  the  Code  (§  1828),  the  appellants 
were  not  entitled  as  a  matter  of 
right  to  an  order,  but  it  was  in  the 
discretion  of  the  court,  and  its  de- 
termination was  not  reviewable 
here.  Id. 
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MUNICIPAL  CORPORATIONS. 

See  Brooklyn  (City  op). 
Buffalo  (City  of). 
New  York  (City  of). 


NAVIGATION. 

1.  By  virtue  of  the  Nichol's  patent 
of  1666  and  the  Dongan  patent  of 
1686  and  the  confirmation  thereof 
by  the  Colonial  government,  the 
town  of  Brookhaven  was  vested 
with  title  to  the  lands  under  the 
waters  of  the  bays  and  harbors  in- 
cluded within  the  boundaries  of 
the  patents,  as  well  as  to  the  up- 
lands not  already  the  sublect  of 
private  ownership.    Roe  v.  Strang. 

850 

2.  The  title  to  the  lands  under  water 
'      vested  in  the  town,  sublect  to  the 

public  right  of  navigation,  and  it 
seems  the  town  may  not  alienate 
the  title  so  acquired  to  the  material 
prejudice  of  the  common  right. 

Id. 

NEGLIGENCE. 

1.  In  the  performance  of  the  duty, 
imposed  by  maritime  law  upon 
the  owners  of  a  vessel,  of  render- 
ing such  care  and  •medical  aid  to 
seamen  employed  thereon  as  cir- 
cumstances will  admit,  the  master 
stands  as  the  agent  and  representa- 
tive of  the  owners,  and  his  negli- 
gence is  theirs.    Scarffv.  Mctcalf. 

211 

2.  A  mate,  although  an  officer,  is  a 
seaman;  and  while  both  he  and 
the  master  are  fellow  servants  of 
the  owner,  they  are  not  such  in 
respect  to  the  owner's  duty  to  the 
seaman  which  the  master  performs. 

Id. 

8.  In  an  action  against  the  owners, 
therefore,  for  neglect  of  the  master 
in  the  performance  of  such  duty, 
it  is  not  a  defense  that  the  neglect 
was  that  of  a  fellow  servant.    Id. 

4.  Where  there  is  a  charter  of  a  ves- 
sel the  general  owner  still  is  re- 
sponsible to  the  seamen  for  the 
performance  of  said  duty,  unless 


there  has  been  an  actual  demise  of 
the  vessel,  such  as  to  take  from  the 
owners  all  possession,authority  and 
control.  Id. 

5.  Where,  therefore,  a  vessel  was 
sailed  by  the  master,  one  of  several 
joint-owners  thereof,  under  an 
arrangement  that  he  should  sail  it 
on  shares,  pay  for  victualing  man- 
ning, and  furnishing  supplies, 
the  other  owners  having  nothing 
to  do  therewith;  held,  that  tins 
was  not  an  actual  demise,  and  that 
all  the  joint  owners  were  liable  to 
the  mate  of  the  vessel  for  damages 
sustained  by  reason  of  the  neglect 
of  the  master  to  furnish  and  ren- 
der to  him  necessary  medical  attend- 
ance and  care  Id. 

6.  Under  and  by  the  provisions  of 
the  acts  under  which  the  New 
York  and  Brooklyn  Bridge  was 
constructed  (Chap.  899,  Laws  of 
1867;  Chap.  601,  Laws  of  1874; 
Chap.  800,  Laws  of  1876),  the 
bridge  belongs  to  the  two  cities  of 
New  York  and  Brooklyn,  the 
trustees  thereof  are  their  agents, 
and  those  employed  by  the  trustees 
are  the  agents  and  servants  of  the 
cities,  for  whose  careless  and 
negligent  acts  in  performing  the 
duties  of  their  employment  the 
cities  are  liable.  Walsh  v.  Mayor, 
etc.  220 

7.  As  to  whether,  in  the  absence  of 
a  statutory  requirement,  a  steam- 
ship company  owes  a  duty  to  its 
passengers  to  provide  a  surgeon  to 
care  for  them  in  case  of  sickness 
or  accident,  or  as  to  whether  hav- 
ing voluntarily  assumed  that  duty 
its  position  becomes  identical  with 
that  of  a  carrier  upon  whom  the 
duty  is  imposed  by  law,  quaere. 
LaubheimY.DeK.N.SM.    228 

8.  Where  by  law  or  by  choice  the 
company  has  become  bound  to 
furnish  such  an  officer,  reasonable 
care  and  diligence  in  the  selection 
of  a  person  reasonably  competent 
is  all  that  is  required,  ana  it  is 
liable  only  for  a  neglect  of  that 
duty.  It  is  not  compelled  to  select 
and  employ  the  highest  skill  and 
longest  experience.  Id. 

9.  Accordingly    held,   that   in  the 
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absence  of  evidence  of  any  care- 
lessness or  negligence  on  the  part 
of  a  steamship  company  in  its 
selection  of  a  surgeon  for  one  of 
its  steamships,  it  was  not  liable 
for  the  negligence  of  the  surgeon 

Id. 

10.  Defendant's  road  passes  east  and 
west  through  the  city  of  B.  with 
two  tracks;  the  south  track  being 
used  for  eastward  bound  trains 
and  the  north  for  those  going 
west;  the  space  between  the  tracks 
is  about  seven  feet.  Plaintiff  who 
was  perfectly  familiar  with,  the 
location  and  the  use  ordinarily 
made  of  the  two  tracks,  was  walk- 
ing, in  the  day  time,  very  rapidly 
north  along  the  center  of  a  high- 
way running  north  and  south,  in- 
tersecting the  railroad.  A  freight 
train  headed  east  was  standing  on 
the  south  track;  the  train  was 
divided  at  the  crossing,  leaving  a 
space  of  about  twenty  feet  for 
passage  on  the  street.  Plaintiff 
passed  through  tfiis  open  space, 
and  Just  as  he  stepped  upon  the 
north  track,  was  struck  by  an 
engine  going  west  thereon  and  was 
injured.  In  an  action  to  recover 
damages  for  the  injury,  it  appeared 
that  when  plaintiff  reached  the 
middle  of  the  space  between  the 
two  tracks  he  could  have  seen  a 
train  approaching  from  the  east 
within  a  half  mile  of  the  crossing. 
Instead  of  looking  in  that  direction 
he  looked  to  the  west  and  stepped 
immediately  in  front  of  the  engine. 
Held,  that  plaintiff  was  guilty  of 
contributory  negligence;  that  the 
moment  he  crossed  the  south  track 
it  was  his  duty  to  look  to  the  east, 
from  which  direction  he  had  rea- 
son to  believe  any  train  on  the 
north  track  would  approach  the 
crossing,  and  his  omission  to  do  so 
was  a  bar  to  a  recovery.  Young 
v.  JV.  F.,  L.  E.  &  W.  B.  R.  Co. 
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11.  It  appeared  that  a  brakeman  of 
the  freight  train  was  standing  in 
the  space  between  the  cars,  to  re- 
couple  them  when  he  should  be 
signalled  so  to  do.  It  did  not  ap- 
pear that  plaintiff  knew  the  person 
was  a  brakeman,  or  supposed  he 
was  there  to  warn  travelers,  or 
that  he  owed  him  any  duty  what- 


ever, or  that  plaintiff  in  any  way 
relied  upon  the  brakeman  for  pro- 
tection, or  was  lulled  into  security 
by  the  absence  of  any  warning. 
Held,  the  fact  that  the  brakeman 
gave  no  warning  did  not  relieve 
plaintiff  from  the  charge  of  negli 
gence. 


!gh 
Id 


12.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
the  following  facts  appeared: 
Plaintiff  was  a  brakeman  in  de 
fendant's  employ,  and  was  on  duty 
at  its  depot  in  New  York.  An  ea 
gine  was  moving  down  to  take  a 
car  loaded  with  ashes  standing  on 
one  of  the  tracks;  plaintiff  went 
to  the  rear  of  the  car  to  get  upon 
it  for  the  purpose  of  attending  to 
the  brake,  while  a  car-coupler  took 
his  position  at  the  front  of  the  car 
to  couple  it  to  the  engine.  The 
car  had  no  step  to  get  upon  it; 
plaintiff  was  obliged  to  take  hold 
of  the  brake-rod  and  put  his  foot 
on  one  of  the  bumpers;  the  engine 
came  down  so  rapidly  that  the 
car-coupler  could  not  make  the 
coupling.  The  force  of  the  col 
lision  threw  plaintiff  from  the  car; 
he  was  pushed  along  by  the  brake- 
beam  for  about  two  hundred  feet, 
and  then  the  car  passed  over  him, 
causing  the  injury  complained  of. 
Plaintiff's  evidence  tended  to  show 
that  the  brake  of  the  ash  car  was 
out  of  order  so  that  it  could  not 
hold  the  car,  of  which  defect  de- 
fendant had  notice;  that  it  was 
customary,  when  cars  were  stand- 
ing on  a  track,  to  have  their  brakes 
set  for  the  purpose,  among  others, 
of  preventing  their  being  moved 
far,  if  struck  in  making  up  trains, 
collision  from  such  a  cause  being 
of  freqnent  occurrence;  that  if  the 
brakes  of  this  car  had  been  in 
proper  condition  and  set  tight,  the 
car  would  not  have  been  moved 
by  such  a  collision  more  than  five 
or  ten  feet.  Plaintiff  was  non- 
suited. Held  (Earl  and  Finch, 
JJ.,  dissenting),  that  conceding 
plaintiff  was  knocked  off  the  car 
through  the  negligence  of  his  co- 
employes,  and  was  so  placed  in  a 
dangerous  position,  yet  that,  under 
the  circumstances,  it  might  have 
been  found,  he  could  have  extri- 
cated himself  without  injury,  if 
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the  brakes  had  been  in  proper  con- 
dition, and  that  the  defect  was 
the  proximate  cause  of  the  injury; 
that,  therefore,  the  question  should 
have  been  submitted  to  the  jury, 
and  the  nonsuit  was  error.  Lilly  v. 
N.  T.  C,  etc.  566 

18.  Also,  held  (Earl  and  Finch, 
JJ.,  dissenting),  that  an  accident 
of  this  nature  might  fairly  and 
reasonably  be  apprehended  as  a 
possible  result  of  a  failure  on  the 
part  of  defendant  to  keep  the 
Drakes  in  good  condition;  thjat  the 
fact  that  no  such  accident  had  ever 
before  happened  was  not  conclu- 
sive in  this  respect,  as  it  was  not 
not  necessary  to  see  in  advance  all 
the  possibilities  of  danger  which 
might  result  from  such  an  omis- 
sion, or  to  show  that  an  exact 
counterpart,  of  the  accident  had 
happened  before.  Id. 

14.  Defendant  proved  that  it  was 
the  duty  of  all  employes,  when  the 
brakes  of  a  car  standing  on  a  track 
were  out  of  order  so  that  they 
could  not  be  set,  to  "  chock  "  the 
wheels,  and  claimed  that  the 
omission  to  do  so  in  this  case  was 
negligence  of  a  co-employe  con- 
tributing to  the  injury.  Held,  un- 
tenable; that  the  failure  to  have 
the  brakes  in  order  could,  under 
the  circumstances,  be  fairly  alleged 
as  the  cause  of  the  injury.        Id. 

15.  In  an  action  to  recover  damages 
for  personal  injuries  caused  by  de- 
fendant's negligence,  where  no 
evidence  is  given  as  to  the  circum- 
stances and  condition  in  life  of 
the  plaintiff,  his  earning  power, 
skill  and  capacity,  no  damages  for 
future  pecuniary  loss  can  be 
awarded.  Stool  v.  Grand  St.  etc., 
R.  R.  Co.  625 


NEW  TRIAL. 

A  motion  for  a  new  trial  in  a  crim- 
inal action,  on  the  ground  of  newly 
discovered  evidence,  can  only  be 
granted  where  the  motion  is  made 
before  judgment.  (Code  of  dim. 
Pro.,  §§  468,  466.)  People  y.  Brad- 
net.  1 


NEW  YORK  (CITY  OF). 

1.  Under  and  by  the  provisions  of 
the  acts  under  which  the  New 
York  and  Brooklyn  Bridge  was 
constructed  (Chap.  899,  Laws  of 
1P67;  Chap.  601,  Laws  of  1874; 
Chap.  800,  Laws  of  1875),  the 
bridge  belongs  to  the  two  cities  of 
New  York  and  Brooklyn,  the 
trustees  thereof  are  their  agents, 
and  those  employed  by  the  trustees 
are  the  agents  and  servants  of  the 
cities,  for  whose  careless  and  negli- 
gent acts  in  performing  the  duties 
of  their  employment  the  cities  are 
liable.   Walsh  v.  Mayer,  etc.     220 

2.  B  seems  that  under  the  provision 
of  the  New  York  Consolidation 
Act  (§&  219,  220,  Chap.  410,  Laws 
of  1882),  the  public  administrator 
has  no  right  of  administration  upon 
the  estate  of  one  dying  intestate, 
without  the  state,  leaving  effects 
within  the  county  of  New  York, 
who  was  not  a  citizen  of  the  state. 
In  re  Page.  266 

8.  Under  the  provisions  of  the  Re- 
vised Statutes,  however  (2  R,  8. 
74,  $  27},  which  in  this  respect 
have  not  been  repealed  by  the  Code 
of  Civil  Procedure,  the  public  ad- 
ministrator has  a  right  of  adminis- 
tration contingent  upon  the  refusal 
of  others  who  have  a  prior  right. 

Id. 

As  to  underground  street  rail- 

ways  in. 
See  In  re  N.  T.  D.  R.  R.  Co.      42 


NOTICE. 

When  purchaser  of  premises 

on  which  is  a  mortgage  to  a  trustee  on 
record  is  chargeable  with  notice  that  a 
satisfaction  of  mortgage  by  the  trustee 
was  without  authority  and  void. 

See  McPherson  v.  Rollins.  817 

Where  county  treasurer  was 

authorized  to  borrow  money  and  issue 
its  obligation  therefor,  in  an  action 
against  county  on  notes  for  money 
loaned  purporting  to  haw  been  given 
pursuant  to  such  authority,  held,  the 
presumption  in  the  absence  of  proof  to 
the  contrary  was  that  the  money  was 
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borrowed  as  authorized  and  applied  to 
the  uses  of  the  county,  and  the  foot 
that  the  county  treasurer  had  fraudu- 
lently overissued  notes  to  a  large 
amount  wis  no  defense  ;  also,  the  fact 
that  plaintiff  was  a  member  of  the 
board  of  supervisors  did  not  charge 
them  with  notice  of  the  wrongs  perpe- 
trated by  the  county  treasurer. 
See  Clark  y.M.  of  Supervisors.  558 

Where  vendor  notifies  vendee 

that  he  will  not  fulfill  contract  of 
sale  of  goods,  the  vendee  is  not  required 
to  make  any  demand  or  serve  notice 
to  deliver  before  suit  for  breach  of 
contract. 

See  Bobinson  Y.Frank  (Mem.).  055 


NUISANCE. 

1.  A  tradesman  may  convey  goods 
from  a  street  to  his  adjoining  store, 
and  from  the  store  to  the  street,  and 
for  that  purpose  may  temporarily 
obstruct  passage  on  the  sidewalk. 
But  such  an  obstruction  must  not 
only  be  necessary,  with  reference  to 
the  business  of  the  tradesman,  it 
must  be  reasonable  with  reference 
to  the  rights  of  the  public.  Calla- 
nany.  Oilman.  860 

2  Defendant,  a  wholesale  and  retail 
grocer,  having  a  store  on  a  street 
in  the  city  of  New  York,  was  in 
the  habit  of  taking  goods  to  and 
from  his  store  by  means  of  trucks. 
When  loading  or  unloading  a 
bridge  was  placed  across  the  side- 
walk, entirely  obstructing  it ;  and 
elevated  above  it  at  the  inner  end 
about  twelve  inches,  at  the  outer 
about  twenty.  Persons  passing 
when  the  bridge  was  in  place  were 
obliged  to  step  upon  the  stoop  of 
defendant's  store  and  go  around 
the  end  of  the  bridge  which  rested 
thereon.  The  bridge  was  usually 
removed  when  not  in  use,  but  it 
was  sometimes  left  in  position  for 
ten  or  fifteen  minutes,  and  when  in 
use  it  sometimes  remained  in  posi- 
tion from  one  to  two  hours,  and  on 
an  average  the  sidewalk  was  thus 
obstructed  from  four  to  five  hours 
of  each  business  day  between  9 
a.  m.  and  5  p.  m.  Held,  that  such 
an  extensive  and  continuous  use  of 


the  sidewalk  was  not  reasonable, 
and  constituted  a  nuisance.       Id. 

8.  In  an  action  to  restrain  the  con- 
tinuance of  the  nuisance,  the  com- 
plaint set  forth  the  facts  above 
stated,  and  also  alleged,  in  sub- 
substance,  that  plaintiffs  were 
engaged  in  the  same  business  and 
occupied  the  store  adjoining  de- 
fendant's ;  that  a  large  portion  of 
plaintiffs'  customers,  in  order  to 
reach  their  store,  were  obliged 
to  pass  in  front  of  defendant's  store; 
that  the  said  obstruction  prevented 
plaintiffs,  their  employes  and  pa- 
trons, from  passing  along  the  side- 
walk to  and  from  plaintiffs'  store, 
to  the  great  detriment  and  injury 
of  plaintiffs  and  their  said  business. 
Had,  that  there  were  sufficient 
averments  of  special  damage  to 
warrant  proof  of  such  damage, 
and  upon  such  proof  being  made, 
to  sustain  a  judgment  granting  the 
relief  sought ;  that  if  the  com- 
plaint was  not  sufficiently  definite 
m  its  statements  as  to  such  dam- 
ages, defendant  should  have  moved 
to  make  it  more  definite,  or  for  a 
bill  of  particulars ;  and  having 
taking  issue  and  gone  to  trial,  it 
was  too  late  to  object.  Id. 

4.  There  was  proof  that  some  custom 
was  turned  from  plaintiffs'  store 
on  account  of  the  obstruction. 
Held,  that  this,  with  the  other  facts 
stated,  justified  a  judgment  in  their 
favor;  also,  that  defendant  could 
not  justify  the  unreasonable  ob- 
struction bv  proof  that  he  permit- 
ted pedestrians  to  pass  around  over 
his  elevated  stoop  or  through  his 
store.  Id. 

5.  The  judgment  restrained  defend- 
ant, his  agents,  etc.,  from  obstruct- 
ing the  sidewalk  in  front  of  his 
store ' '  by  any  plank-way  or  bridge, 
or  other  like  obstruction  elevated 
above  the  sidewalk,  or  from  hin- 
dering plaintiffs,  their  employes 
and  customers  from  the  free  and 
unobstructed  use  of  the  sidewalk. " 
Held,  that  the  judgment  was  too 
broad.  Ordered,  therefore,  that 
it  be  modified  so  as  to  require  the 
defendant  to  "refrain  from  un- 
necessarily and  unreasonably  ob- 
structing   the  sidewalk.  Id. 
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OFFICE  AND  OFFICER. 

Where,  pursuant  to  an  order  of 
the  court,  surplus  money  arising 
on  foreclosure  sale  of  land  belong- 
ing to  an  intestate's  estate  was 
paid  over  to  a  surrogate,  and  was 
by  him  deposited  in  good  faith 
with  a  private  banker  in  good 
standing  and  credit,  doing  a  gen- 
eral banking  business,  pending 
proceedings  to  determine  the  par- 
ties entitled  thereto,  and  before 
the  termination  of  such  proceed- 
ings the  banker  failed  and  his 
estate  proved  to  be  largely  insol- 
vent. Held,  it  appeanng  there 
was  no  negligence  on  the  part  of 
the  surrogate,  that  the  sureties  on 
his  official  bond  were  not  liable  for 
the  loss.  People  ex  rel.  v.  Faulk- 
ner. 477 

J3ee  County  Treasurer. 
Supervisors. 


ORDERS  (OF  COURT). 
8ee  Motions  and  Orders. 


ORDERS   (FOR  MONEY. 
GOOD8,  ETC.). 

1.  Where  one  delivers  to  another  an 
order  on  a  third  person  to  pay  a 
specified  sum  to  the  payee,  the 
natural  import  of  the  transaction 
is  that  the  drawee  is  indebted  to 
the  drawer  and  the  latter  is  indebted 
to  the  payee  in  the  sum  specified, 
and  that  it  was  given  to  the  payee 
as  the  means  of  paying  or  securing 
the  payment  ox  his  debt.  Man- 
chester v.  Braedner.  846 

2  Such  an  order,  therefore,  in  the 
absence  of  evidence  showing  a  dif- 
ferent relation  between  the  drawer 
and  payee  is  an  acknowledgment 
in  writing  by  the  former  of  a  debt 
within  the  statute  of  limitations 
{Code  Pro.,  §  110;  Code  Civ.  Pro., 
|  895V  and  continues  the  debt  for 
a  period  of  six  years  from  its  date. 

Id. 

-3.  Such  an  order  does  not  import 
that  the  debt  so  acknowledged  is 


only  to  be  paid  out  of  the  fund 
against  which  it  is  drawn.         Id. 


PARTIES. 

1.  Where,  under  grant  made  by  the 
trustees  of  the  town  of  Brookha  ven, 
an  individual  erected  a  wharf  and 
a  bridge  over  the  water  of  the  bay. 
Held,  that  if  the  grant  was  unlaw- 
ful and  the  construction  an  unlaw- 
ful obstruction  of  navigation,  the 
wrong  could  not  be  redressed  by 
action  brought  by  an  individual 
who  had  suffered  no  special  injury; 
that  plaintiffs  in  such  an  action 
had  no  standing  unless  they  estab- 
lished that  the  title  of  the  town 
had  been  divested  and  had  been  ac- 
quired by  them.     Roe  v.  Strong. 

850 

2.  S.  died,  leaving  his  wife  and  four 
daughters  surviving  him.  By  his 
will  he  directed  his  executors  to 
divide  one-half  of  his  residuary  es- 
tate, real  and  personal,  into  four 
equal  parts,  which  he  gave  to  said 
executors  in  trust  to  receive  and 
apply  the  rents  and  profits  to  the 
testator's  wife  during  her  life;  af- 
ter her  death  the  rent  and  profits 
of  one  of  said  parts  to  the  use  of 
each  of  his  said  children  during 
life,  and  upon  her  death  "to  pay 
over,  transfer  and  deliver  the  prin- 
cipal of  said  one-fourth  part,  to- 
gether with  any  arrears  of  mcome  " 
to  her  heirs,  or  to  such  person  or 
uses  as  said  daughter  "may  by 
her  will  appoint."  The  other  half 
he  directed  his  executors  also  to 
divide  into  four  parts  and  to  give 
one  to  each  of  the  testator's  said 
children.  The  will  also  "provided 
that  any  moneys  advanced  to  either 
of  said  children  and  charged  in  the 
testator's  books  of  account  against 
her  share  in  the  estate,  should  be  de- 
ducted "  from  the  sum  bequeathed 
to  such  daughter  in  this  section." 
The  will  also  empowered  the  ex- 
ecutors "  for  the  purpose  of  carry- 
ing into  effect "  the  will  and  the 
trusts  therein  created,  to  sell  "in 
their  discretion"  any  and  all  of 
the  real  estate.  In  an  action  for 
partition  of  certain  real  estate  of 
an  interest  in  which  the  testator 
died,  seized,  and  which  was  in- 
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eluded  in  said  residuary  clause, 
held,  that  an  infant  child  of  one  of 
the  daughters  was  not  a  necessary 
or  proper  party  defendant  under  the 
Code  of  Civil  Procedure  (g  1688) ; 
that  she  never  could  take  the  real 
estate,  and  had  no  title  thereto  or 
interest  therein  as  realty,  but  that 
the  whole  title  vested  in  the  exec- 
utors and  trustees;  that,  construing 
all  the  provisions  of  the  will  to- 
gether, the  direction  to  sell  the  real 
estate  was  imperative  and  there 
was,  therefore,  an  equitable  con- 
version thereof  into  personalty. 
Delafield  v.  Barlow.  585 

8.  Where  an  action  for  partition  is 
commenced  by  one  who  is,  un- 
der the  Code  of  Civil  Procedure 
(§  1588),  a  proper  party  in  the  ac- 
tion, but  is  not  "  a  Joint  tenant  or 
tenant  in  common  "  and  so,  not  en- 
titled to  be  a  plaintiff  in  the  action, 
the  defect  is  not  Jurisdictional,  and 
a  decree  directing  a  sale,  if  errone- 
ous, is  not  absolutely  void;  if, 
therefore,  no  appeal  is  taken,  the 
judgment  is  conclusive  upon  the 
parties.    Beedv.  Reed,  545 

4.  Where,  upon  hearing  on  habeas 
corpus  before  a  Justice  of  the 
Supreme  Court,  "the  relator  was 
remanded  to  custody,  and  the 
General  Term,  on  certiorari,  di- 
rected to  said  justice  as  such, 
reversed  the  order  and  directed 
the  discharge  of  the  prisoner.  Held, 
that  said  justice  was  not  the  proper 
person  to  take  an  appeal  to  this 
court;  that  the  decision  affected  no 
substantial  right  of  his  within  the 
meaning  of  the  Code  of  Criminal 
Procedure  (§  519),  or  of  any  person 
of  whom  he  was  the  legal  represen- 
tative or  agent.  People  ex  rel.  v. 
Lawrence.  807 

5.  It  seems  the  appeal  in  such  case 
should  be  taken  "  in  the  name  of 
the  People  "  by  the  attorney  gen- 
eral or  the  district  attorney.  (Code 
of  Civ.  Pro.,  §2059.)  Id. 

6.  Where  one  who  ought  to  have 
been,  but  was  not,  joined  as  a  party 
plaintiff  in  an  action  dies  before 
the  trial,  and  the  plaintiffs  named 
fully  own  and  represent  the  cause 
of  action,  the  fact  of  such  death 
may  be  proved  in  reply  to  a  plea  in 


abatement,  settirig   up   the   non- 
joinder.    Oroot  v.  Agens.  68ft 


PARTITION. 

1.  S.  died,  leaving  his  wife  and  four 
daughters  surviving  him.  By  his 
will  he  directed  his  executors  to 
divide  one-half  of  his  residuary 
estate,  real  and  personal,  into  four 
equal  parts,  which  he  gave  to  said 
executors  in  trust  to  receive  and 
apply  the  rents  and  profits  to  the 
use  of  the  testator's  wife  during 
her  life  ;  after  her  death  the  rents 
and  profits  of  one  of  said  parts  to- 
the  use  of  each  of  his  said  children 
during  life,  and  upon  her  death 
"  to  pay  over,  transfer  and  deliver 
the  principal  of  one-fourth  part, 
together  with  any  arrears  of  in- 
come" to  her  heirs,  or  to  such 
person  or  uses  as  said  daughter 
"  may  by  her  will  appoint."  The 
other  half  he  directed  his  execu- 
tors also  to  divide  into  four  parts- 
and  to  give  one  to  each  of  the  tes- 
tator's said  children.  The  will 
also  provided  that  any  moneys  ad- 
vanced to  either  of  said  children, 
and  charged  in  the  testator's  books 
of  account  against  her  share  in 
the  estate,  should  be  deducted 
' '  from  the  sum  bequeathed  to  such 
daughter  in  this  section."  The 
will  also  empowered  the  executors 
"  for  the  purpose  of  carrying  into 
effect"  the  will  and  the  trusts 
therein  created,  to  sell  "in  their 
discretion  "  any  and  all  of  the  real 
estate.  In  an  action  for  partition 
of  certain  real  estate  of  an  interest 
in  which  the  testator  died,  seized, 
and  which  was  included  in  said 
residuary  clause,  held,  that  an  in- 
fant child  of  one  of  the  daughters- 
was  not  a  necessary  or  proper 
party  defendant  under  the  Code  of 
Civil  Procedure  (§  1588) ;  that  she 
never  could  take  the  real  estate, 
and  had  no  title  thereto  or  interest 
therein  as  realty,  but  that  the 
whole  title  vested  in  the  executors 
and  trustees.     Delafield  v.  Barlow. 

585 

2.  Where  an  action  for  partition  is 
commenced  by  one  who  is,  under 
the  Code  of  Civil  Procedure  (§ 
1588),  a  proper  party  in  the  action, 
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but  is  not  "a  loint  tenant  or  ten- 
Ant  in  common  and  so,  not  enti- 
tled to  be  a  plaintiff  in  the  action, 
the  defect  is  not  jurisdictional,  and 
a  decree  directing  a  sale,  if  erro- 
neous, is  not  absolutely  void ;  if, 
therefore,  no  appeal  is  taken,  the 
judgment  is  conclusive  upon  the 
parties.    Reed  v.  Heed.  545 

8.  Accordingly,  held,  that  the  defect 
was  no  objection  to  the  title  offered 
a  purchaser  on  such  a  sale,  and 
that  his  motion  to  be  relieved  from 
the  sale  was  properly  denied.    Id. 


PARTNERSHIP. 

1.  An  incoming  partner  can  only  be 
made  liable  by  agreement  for  the 
prior  debts  of  the  firm,  whether 
he  succeeds  an  outgoing  parner  by 

Surchase,  or  whether,  upon  the 
eath  of  one  partner  he  joins  with 
4he  survivors  in  carrying  on  the 
business.  Servisev.  McDonnell.  200  i 

2.  An  undertaking  on  his  part,  alone 
or  in  connection  with  others,  that 
the  new  firm  will  pay  the  debts  of 
the  old  firm,  can  be  enforced  only 
by  the  old  firm;  its  creditors  may 
not  sue  for  a  breach  of  it.         Id. 

%.  Plaintiff  was  the  owner  of  certain 
promissory  notes,  executed  by  the 
individual  members  of  a  firm,  for 
a  firm  debt.  One  of  the  makers 
having  died,  a  new  firm  was  formed 
to  continue  the  business,  composed 
of  the  surviving  members  of  the 
old  firm  and  the  widow  and  a  son 
of  the  decedent.  By  the  new  arti- 
cles of  copartnership  it  was  de- 
clared that  the  widow  and  son 
were  to  have  a  third  interest  and 
were  to  pay  "  one-third  of  the  lia- 
bilities of  the  late  firm."  In  an 
action  to  recover  the  amount  of  the 
notes,  in  which  the  widow  alone 
defended,  hdd,  that  if  the  action 
was  maintainable  at  all  against  her, 
it  was  only  for  one-thud  of  the 
amount.  Id, 

4.  R  eeeme  that  as  plaintiffs  contract 
was  with  the  members  of  the  old 
firm,  in  the  absence  of  evidence 
that  there  had  been  a  change  of 
credit  or  a  promise  on  plaintiff's 
part  to  accept  the  incoming  mem- 


bers as  his  debtors,  or  some  analo- 
gous act,  no  recovery  could  be  had 
against  them;  that  the  obligation 
of  the  contract  did  not  enure  to 
plaintiff's  benefit.  Id. 

.  In  January,  1878,  defendant  M, 
and  one  E.  formed  a  copartner- 
ship under  the  firm  name  of  M.  & 
E.,  the  profits  of  the  business  to 
be  divided  equally.  It  was  agreed 
between  E.  and  one  F.  that  the 
latter  should  receive  E.'s  share  of 
the  profits  with  certain  exceptions. 
This  agreement  was  assented  to  by 
M.  upon  condition  that  it  should 
in  no  respect  conflict  with  or  affect 
the  rights  secured  by  the  copart- 
nership articles.  After  the  expira- 
tion of  the  term  of  the  copartner- 
ship E.'s  connection  with  the 
business  ceased  and  it  was  carried 
on  by  M.  individually,  but  in  the 
firm  name,  he  retaining  and  using 
as  his  own  the  firm  assets;  he  sub- 
sequently made  an  assignment  to 
C.  for  the  benefit  of  creditors. 
Plaintiff  commenced  an  action 
against  M.  and  F.  as  joint  debtors, 
the  summons  in  which  was  served 
upon  F.  Judgment  was  recov- 
ered and  execution  issued  against 
their  loint  property  and  the  indi- 
vidual property  oi  F.  On  its  re- 
turn nulla  bona  this  action  was 
brought  by  plaintiff  as  such  judg- 
ment-creditor against  M.  and  C.  to 
set  aside  the  assignment.  The 
court  found  that  F.  knew  of  the 
intended  assignment  and  ratified 
it.  Held,  that  the  complaint  was 
properly  dismissed;  that  the  agree- 
ment between  E.  and  F.  did  not 
make  the  latter  a  member  of  the 
firm  or  give  him  any  interest  in 
the  firm  business  which  could  be 
reached  by  a  creditor  of  his  until 
after  the  firm  debts  had  been  satis- 
fied.    BockafeUow  v.  MiUtr.      507 

.  It  eeems  an  agreement  by  a  third 
person  with  an  out-going  member 
of  a  firm  to  relieve  him  from  and 
indemnify  him  against  the  firm 
debts,  where  no  consideration 
passed  to  the  promissor,  cannot  be 
enforced  against  him  by  a  creditor 
of  the  firm.    Berry  v.  Brown.    659 

.  It  menu,  also,  such  an  oral  agree- 
ment Is  void  under  the  statute  of 
frauds.  Id. 
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When  future  profits  proper  to 

be  considered  on  question  of  damages 
for  breach  of  partnership  agreement. 

See  Dart  v.  Laimbeer  (Mem.).     664 


PATENTS  (FOR  LAND). 


1.  It  seems  the  presumption  is,  that 
the  title  of  a  person  in  possession 
of  upland  adjoining  Setauket  bay, 
in  the  town  of  Brookhaven,  Long 
Island,  before  the  Nichol's  patent 
to  that  town  of  1666,  extended  to 
high-water  mark.    Roe  v.  Strong. 

350 

2.  As  to  a  possession  originated  after 
said  patent  and  a  title  derived 
under  it,  it  seems  the  cliff  is  the 
boundary  on  the  waterside,  leaving 
a  strip  of  land  along  the  shore  above 
hightwater  mark,  which  was  re- 
served for  common  use.  Id. 

8.  By  virtue  of  said  patent  and  the 
Dongan  patent  of  1686  and  the  con- 
firmation thereof  by  the  colonial 
government,  the  said  town  was 
vested  with  title  to  the  lands  under 
the  waters  of  the  bays  and  harbors 
included  within  the  boundaries  of 
the  patents,  as  well  as  to  the  up- 
lands not  already  the  subject  of 
private  ownership.  Id. 

4.  The  title  to  the  lands  under  water 
vested  in  the  town,  subject  to  the 
public  right  of  navigation,  and 
it  seems  the  town  may  not  alienate 
the  title  so  acquired  to  the  material 
prejudice  of  the  common  right.  Id. 


PAYMENT. 

1.  A  party  against  whom  a  judg- 
ment has  been  rendered  is  not 
prevented  from  appealing  to  this 
court  by  the  fact  that  he  has  paid 
the  judgment,  unless  such  pay- 
ment was  by  way  of  compromise, 
or  with  an  agreement  not  to  take 
or  pursue  an  appeal.  Hayes  v. 
Nourse.  577 

2.  While  an  obligation  due  an  infant 
may,  with  or  without  express 
words    authorizing    it,     be   dis- 


charged by  payment  to  the  guard- 
ian of  the  infant,  it  is  with  the 
qualification  that  the  guardian  is- 
authorized  to  receive  payment. 
Wuesihoff  v.  Qermania  lAfe  Ins. 
Co.  580- 

8.  It  seems,  that  a  payment  by  a 
debtor  in  this  state  to  a  foreign 
guardian  will  be  good,  if  toe* 
guardian,  by  the  law  of  the  state 
from  which  he  derives  his  appoint- 
ment, is  authorized  to  receive  it. 

Id. 


PENAL  CODE. 
§§68,  60,  78,  79.    People  v.   Sharp. 

PERJURY. 

The  indictment  herein  charged  de- 
fendant with  perjury  in  verify- 
ing a  quarterly  report  made  by  a 
state  bank,  of  which  he  was  cashier, 
to  the  banking  department.  The 
verifying  affidavit  was  set  forth  in 
the  indictment,  which  charged  that 
defendant,  at  the  time  of  making- 
the  affidavit,  had  full  knowledge 
of  the  real  and  true  condition  of 
the  bank  and  of  the  matters  stated 
in  the  report,  and  that  he  well 
knew,  when  he  swore  to  the  affida- 
vit, that  the  report  and  accompa- 
nying schedules  were  false  and 
untrue,  but  wickedly  and  cor- 
ruptly swore  that  they  were  true 
to  the  best  of  his  knowledge  and 
belief.  The  indictment  then  set 
forth  specifically  several  state- 
ments contained  in  the  report,  in 
respect  to  each  of  which  it  averred 
that  defendant  well  knew,  at  Jthe 
time  he  swore  to  the  report,  that 
said  statement  was  not  true  accord- 
ing to  the  best  of  his  knowledge 
and  belief,  and  that  the  fact  was- 
otherwise  than  as  stated,  specify- 
ing the  difference.  It  was  objected 
that  the  indictment  was  defective, 
in  that  it  did  not  directly  allege 
that  the  statements  in  the  report 
were,  as  matter  of  fact,  untrue. 
Held,  untenable;  that  the  aver- 
ments in  the  indictment  amounted 
to  an  allegation  that  the  statements, 
were   false.     People  v.  Clements. 

205- 
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PERSONAL  PROPERTY. 

1.  The  liability  of  personal  property 
situated  in  this  state,  but  belonging 
to  a  non-resident,  to  be  attached 
and  sold  under  legal  process  is  to 
be  determined  by  the  law  of  the 
state,  not  that  of  the  Jurisdiction 
where  the  owner  lives.  Keller  v. 
Paine.  88 

2.  The  general  rule  that  the  volun- 
tary transfer  of  personal  property, 
wheresoever  situated,  is  to  be  gov- 
erned by  the  law  of  the  owner's 
domicil,  always  yields  where  the 
law  and  policy  of  the  state  where 
the  property  is  actually  located 
have  provided  a  different  rule  of 
transfer  from  that  of  the  state 
where  the  owner  lives.  Id. 

See  Equitable  Conversion. 


PLEADING. 

1.  Where  an  executory  contract  for 
the  sale  of  goods  contains  no  provi- 
sion as  to  the  time  when  delivery 
is  to  be  made  by  the  vendor,  its 
legal  effect  is  an  agreement  to  de- 
liver within  a  reasonable  time,  and 
in  an  action  brought  by  him  against 
the  purchaser  for  failure  of  the  lat- 
ter to  perform,  where  by  the  terms 
of  the  contract  payment  is  to  be 
made  upon  delivery,  plaintiff  must 
allege  in  his  complaint  and  prove 
upon  the  trial  performance  or  offer 
to  perform  on  his  part  within  a 
reasonable  time.  Pipe  v.  T.  H.  O. 
A  Mfg.  Co.  61 

2.  Where  the  complaint  in  such  an 
action  omitted  to  allege  a  tender 
of  the  goods  in  a  reasonable  time, 
and  upon  motion  to  dismiss  the 
complaint  because  of  the  omission, 
plaintiffs  did  not  offer  to  amend 
and  no  amendment  was  made  at 
any  stage  of  the  trial  or  proof  given 
showing  that  the  tender  was  in  a 
reasonable  time.  Held,  that  the 
denial  of  the  motion  was  error, 
requiring  a  reversal.  JS. 

8.  Also,  held,  the  defect  in  the  com- 
plaint was  not  waived  by  the  failure 
to  take  the  objection  by  demurrer 
or  answer.  (Code  of  Civil  Pro. 
§  489.)  Id. 


4.  The  indictment  herein  charged 
defendant  with  perjury  in  verify, 
ing  a  quarterly  report  made  by  a 
State  bank,  of  which  he  was  cash* 
ier,  to  the  banking  department. 
The  verifying  affidavit  was  set 
forth  in  the  indictment,  which 
charged  that  defendant,  at  the  time 
of  making  the  affidavit,  had  full 
knowledge  of  the  real  and  true 
condition  of  the  bank  and  of  the 
matters  stated  in  the  report,  and 
that  he  well  knew,  when  he  swore 
to  the  affidavit,  that  the  report  and 
accompanying  schedules  were  false 
and  untrue,  but  wickedly  and  cor- 
ruptly swore  that  they  were  true 
to  the  best  of  his  knowledge  and 
belief.  The  indictment  then  set 
forth  specifically  several  statements 
contained  in  'the  report,  in  respect 
to  each  of  which  it  averred  that 
defendant  well  knew,  at  the  time 
he  swore  to  the  report,  that  said 
statement  was  not  true  according 
to  the  best  of  his  knowledge  ana 
belief,  and  that  the  fact  was  other- 
wise than  as  stated,  specifying  the 
difference.  It  was  objected  that 
the  indictment  was  defective,  in 
that  it  did  not  directly  allege  that 
the  statements  in  the  report  were, 
as  matter  of  fact,  untrue.  Held, 
untenable;  that  the  averments  in 
the  indictment  amounted  to  an 
allegation  that  the  statements  were 
false.     People  v.  Clements.       205 

5.  Defendant  interposed  a  general 
demurrer  to  the  indictment.  Held, 
that,  conceding  it  was  technically 
defective  in  the  form  of  the  allega- 
tions, the  objection  could  not  be 
raised  by  demurrer  under  the  Code 
of  Criminal  Procedure  (8  828),  nor 
did  the  defect  render  tne  indict- 
ment insufficient  (g  285).  Id. 

6.  It  seems  that,  under  the  common 
law  system  of  pleading,  such  an 
objection  can  only  be  taken  advant- 
age of  by  special  demurrer;  it  is 
not  available  on  general  demurrer 
or  on  motion  in  arrest  of  judgment. 

Id. 
See  Counter-Claim. 


POLICE. 

1.  The  act  of  1885  (Chap.  409,  Laws 
of  1885),  entitled  "an  act  provid- 
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ing  for  placing  electrical  conduc- 
tors under  ground  in  cities  of  this 
state  and  for  commissioners  of 
electrical  subways/1  so  far  as  it 
affects  corporations  organized  be- 
fore its  passage,  is  not  obnoxious 
to  the  constitutional  prohibition 
against  laws  impairing  the  obliga- 
tions of  contracts;  It  does  not 
annul,  destroy,  or  materially  impair 
or  restrict  any  franchises  or  con- 
tract rights  previously  secured, 
but  seeks  to  regulate  and  control 
their  exercise,  so  that  they  shall 
cease  to  constitute  a  public  nuisance 
People  ex  rel.  v.  Squirt.  598 

2.  Regulations  of  the  character  pro- 
vided for  in  said  acts  are  strictly 
police  regulations,  such  as  are 
within  the  legitimate  authority  of 
the  legislature  to  delegate  the  ex- 
ercise thereof  to  municipal  cor- 
porations. Id. 

8.  The  right  to  exercise  this  police 
power  £  a  governmental  function 
which  cannot  be  alienated,  sur- 
rendered or  abridged  by  the  legis- 
latmre  by  any  grant,  contract  or 
delegation  whatsoever.  Id. 


PRACTICE. 

1.  Under  the  provision  of  the  Code 
of  Criminal  Procedure  (8  528,  as 
amended  by  Chap.  498,  Laws  of 
1887),  vesting  in  the  Court  of  Ap- 
peals Jurisdiction  to  examine  the  i 
record  on  appeal  in  a  criminal 
action  "  where  the  judgment  is  of 
death,"  and  to  determine  upon 
the  whole  case  whether  "the  ver- 
dict was  against  the  weight  of 
evidence  or  against  law,  or  that 
justice  requires  a  new  trial, 
whether  any  exceptions  shall  have 
been  taken  or  not  in  the  court 
below,"  the  defendant  Is  not  given 
and  may  not  claim,  as  matter  of 
right  in  this  court,  the  benefit  of 
errors  occurring  on  the  trial;  the 
failure  to  make  proper  objections 
and  take  exceptions  deprives  them 
of  that  right;  the  court  is  simply 
vested  with  a  power  in  its  discre- 
tion to  disregard  the  neglect  and 
without  regard  to  exceptions  to 
review  the  case  upon  the  merits. 
People  v.  DriscoU.  414 


2.  Where,  therefore,  evidence  was 
received  or  rejected  without  ob- 
jection, on  the  trial  in  such  an 
action,  which  if  proper  objections 
and  exceptions  had  been  taken, 
would  have  required  a  reversal, 
the  court  is  not  bound  to  reverse, 
and  is  only  authorized  to  do  so  in 
its  discretion,  where  it  appears 
affirmatively  from  the  whole  case, 
that  injustice  has  been  done  to  the 
accused  in  the  result  arrived  at  by 
the  trial  court.  Id. 

8.  Under  the  new  practice  introduced 
by  the  provision  of  the  Code  of 
Civil  Procedure  (§992),  forbidding 
exceptions  to  findings  of  fact  in 
actions  tried  by  the  court  or  a  ref- 
eree, and  permitting  questions  of 
fact  to  be  reviewed  by  the  General 
Term  without  exceptions,  it  is  the 
duty  of  an  appellant  desiring  a 
review  of  questions  of  fact  to  see 
'that  the  case  contains  a  certificate 
that  all  the  evidence  has  been  in- 
cluded, or  all  bearing  on  the  ques- 
tions so  sought  to  be  reviewed;  in 
the  absence  of  the  certificate  the 
General  Term  has  a  right  to  refuse 
to  review  such  questions.  Porter 
v.  Smith.  581 


PRACTICE. 

When  objection  not  taken  on 

trial  not  available  here.     Smith  v. 
Sector,  etc.  610 

See  Appeal. 

Criminal  Trial. 
Motions  and  Orders. 
Pleading. 
Trial. 


PRESUMPTIONS. 

1.  In  reviewing  judgments  rendered 
upon  trial  before  a  court  or  a  refe- 
ree, it  is  the  duty  of  the  appellate 
court  to  indulge  all  reasonable 
presumptions  in  support  of  the 
judgment  and  to  assume  when 
necessary,  that  all  the  evidence  in 
the  case  was  considered,  and  a 
conclusion  thereon,  adverse  to  the 
appealing  party,  reached.  Day  v. 
Town  New  Lots.  148 
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2.  Where  one  delivers  to  another  an 
order  on  a  third  person  to  pay  a 
specified  sum  to  the  payee,  the 
natural  import  of  the  transaction 
is  that  the  drawee  is  indebted  to 
the  drawer  and  the  latter  is  in- 
debted to  the  payee  in  the  sum 
specified,  and  that  it  was  given  to 
the  payee  as  the  means  of  paying 
or  securing  the  payment  of  his 
debt.  Manchester  Y.Braedner.  846 


8.  It  seems  the  presumption  is,  that 
the  title  of  a  person  in  possession 
of  upland  adjoining  Setauket  bay, 
in  the  town  of  Brookhaven,  Long 
Island,  before  the  Nichol's  patent 
to  that  town  of  1666,  extended  to 
high-water  mark.    Boe  v.  Strang. 

850 

4.  A  title  in  fee  will  not  be  implied 
from  user,  where  an  easement  only 
will  secure  the  privilege  enjoyed.. 

Id. 

■6.  To  authorize  an  inference  of  au- 
thority in  an  agent  it  must  be 
practically  indispensible  to  the 
execution  of  the  duties  really 
delegated;  it  is  not  sufficient  that 
the  act  of  the  agent  is  convenient 
or  advantageous,  or  more  effectual 
In  the  transaction  of  the  business 
provided  for.    Bickford  v.  Menier. 

480 

Where  county  treasurer  teas 

authorised  to  borrow  money  for  county 
and  issue  its  obligations  therefor,  in  an 
action  against  county  upon  notes  for 
money  loaned  purporting  to  hate  been 
riven  pursuant  to  such  authority, 
held  the  presumption  in  the  absence  of 
proof  to  the  contrary  teas  that  the 
money  was  borrowed,  as  authorised, 
and  applied  to  the  uses  of  the  county, 
and  the  fact  that  the  county  treasurer 
had  fraudulently  overissued  notes  to  a 
large  amount  was  no  defense,  also  the 
fact  that  plaintiff  was  a  member  of 
the  board  of  supervisors  did  not  charge 
them  with  notice  of  the  wrong  perpe- 
trated by  the  county  treasurer. 

See  Clark  v.  Board  of  Supervisors. 
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PRINCIPAL  AND  AGENT. 

1.  Defendant  M.(  a  married  woman, 
executed  to  defendant  D.  a  deed 


of  her  interest  in  certain  real 
estate,  which  deed  she  delivered 
to  her  husband  to  be  delivered 
to  D.  to  enable  him  to  borrow 
money  thereon  to  pay  taxes  on 
certain  real  estate  belonging  to 
the  husband,  amounting  to  $700. 
The  deed  was  in  fact  delivered  to 
D.  by  the  husband  as  security  for 
the  payment  of  other  incumbrances 
upon  the  property  of  the  latter  as 
well  as  the  taxes.  The  amount 
advanced  by  D.  for  the  taxes  was 
fully  reimbursed  to  him.  Held, 
that  as  D.  knew  when  he  accepted 
the  deed  that  it  was  put  into  the 
hands  of  the  husband  to  be  deliv- 
ered, not  as  an  absolute  convey- 
ance, but  as  collateral  security  for 
some  liability  of  the  husband 
which  the  wife  contracted  to  guar- 
antee, it  was  his  duty  to  ascertain 
what  that  liability  was,  and  he 
could  not  change  the  conditions 
imposed  by  the  grantor,  or  add  to 
them  others  agreed  upon  between 
him  and  the  husband,  as  the  latter 
had  no  apparent  authority  except 
that  of  special  agent,  and  so  his 
power  was  limited  by  the  instruc- 
tions of  his  principal.  Gilbert  v. 
Deshon.  824 

2.  In  such  a  case  the  rule  that  an 
agent  having  apparent  ownership 
or  authority  conferred  by  the  act  of 
his  principal,  and  dealing  with  an 
innocent  third  person,  shall  be 
deemed,  as  against  the  principal, 
to  be  the  owner  or  to  have  the  ap- 
parent authority,  has  no  applica- 
tion. Id. 

8.  The  rule  that  a  principal  is  liable 
for  the  acts  of  his  agent,  within  the 
apparent  scope  of  his  authority, 
only  applies  where  a  third  person 
has  acted,  believing  and  having  a 
right  to  believe  that  the  agent  was 
within  his  authority,  and  where 
such  person  would  sustain  loss  if 
the  act  of  the  agent  was  not  consid- 
ered that  of  the  principal.  Bick- 
ford  v.  Menier.  490 

4.  To  authorize  an  inference  of  au- 
thority in  an  agent  it  must  be  prac- 
tically indispensible  to  the  execu- 
tion of  the  duties  really  delegated; 
it  is  not  sufficient  that  the  act  of 
the  agent  is  convenient  or  advan- 
tageous, or  more  effectual  in  the 
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transaction  of  the  business   pro- 
vided for.  Id. 

5.  Where  defendants,  doing  business 
in  France,  sent  an  agent  to  New 
York  city,  with  authority  to  receive 
consignments  of  goods  from  his 
principals,  to  care  for  and  sell  them, 
and  after  paying  the  expenses  of 
the  business  from  the  receipts,  to 
remit  the  balance  to  them,  and 
where  such  agent  carried  on  the 
business  so  entrusted  to  him  in  his 
own  name.  Held,  that  no  authority 
in  the  agent  could  be  implied  to 
borrow  money  for  his  principals; 
and  that  they  were  not  liable  for 
moneys  borrowed  by  him  without 
their  authority,  to  pay  an  indebt- 
edness due  from  him,  to  them ;  also 
that  no  inference  of  authority 
could  be  drawn  from  the  fact  that 
the  agent  had  been  especially  au- 
thorized to  borrow  in  certain  cases. 

Id. 
See  Factob 


PROMISSORY  NOTES. 
See  Bills,  Notes  and  Checks. 


PUBLIC  ADMINISTRATOR. 

1.  A  citation  was  issued  by  the  sur- 
rogate of  the  county  of  New  York 
to  the  widow  and  next  of  kin  of 
an  intestate,  notifying  them  of  an 
intended  application  by  the  public 
administrator  for  letters  of  admin- 
istration. Upon  the  day  and  hour 
named  in  the  citation,  the  counsel 
for  the  widow  and  next  of  kin 
appeared  before  the  surrogate 
to  oppose;  but  there  was  no  ap- 
pearance on  the  part  of  the  pub- 
lic administrator.  Said  counsel  re- 
mained in  court  until  after  the 
second  call  of  the  calendar,  and 
was  then  informed  by  the  surro- 
gate that  there  was  no  such  ap- 
plication on  the  calendar.  No 
application  was  made  on  that  day, 
but  subsequently,  and  without 
ntoice  to  said  counsel  and  in  his 
absence,  the  application  was  made 
and  granted.  Held,  that  the  order 
was  void;  that  no  order  having 
been  made  on  the  return  day  oi 
the  citation,  either  adjourning  the 


hearing  or  determining  the  matter,, 
the  surrogate  lost  jurisdiction  to- 

Sroceed  further,  without  either 
ue  service  of  another  citation  or 
a  voluntary  appearance  of  the 
widow  and  next  of   kin.    In  re 

266 


2.  A  motion  to  revoke  the  letters 
was  denied  by  the  surrogate,  and 
his  order  was  affirmed  by  the 
General  Term.  Held,  that  as  the 
decisions  below  showed  a  fair  Justi- 
fication for  the  conduct  of  the 
public  administrator,  and,  as  his 
good  faith  was  not  questioned,  the 
taxable  costs  of  the  proceedings 
should  be  paid  out  of  the  estate. 

Id. 

8.  It  teem*  that  under  the  provision 
of  the  New  York  Consolidation 
Act  (§§  219,  220,  chap.  410,  Laws 
of  1882)  the  public  administrator 
has  no  right  of  administration  upon 
the  estate  of  one  dying  intestate, 
without  the  state,  leaving  effects- 
within  the  county  of  New  York, 
who  was  not  a  citizen  of  the  state. 

Id. 

4.  Under  the  provisions  of  the  Re- 
vised Statutes,  however  (2  R.  8. 
74,  §  27),  which,  in  this  respect, 
have  not  been  repealed  by  the 
Code  of  Civil  Procedure,  the  pub- 
lic administrator  has  a  right  of 
administration,  contingent  upon 
the  refusal  of  others  who  have  & 
prior  right.  Id. 

5.  The  widow  and  next  of  kin  of  a 
citizen  of  the  United  States,  but 
a  non-resident  of  this  state,  dying 
intestate  out  of  the  state,  leaving 
personal  property  in  said  county, 
are  entitled  to  letters  of  adminis- 
tration in  the  order  of  priority 
named  in  the  statute.  Id. 

6.  It  is  not  necessary,  however,  that 
they  should  initiate  the  proceed- 
ings; the  public  administrator  mar 
and,  in  case  of  their  neglect,  it  & 
his  duty  to  do  this,  and  if  after 
proper  service  of  a  citation,  upon 
hearing  on  his  application,  it  ap 
pears  there  is  a  widow  or  relative 
competent,  qualified  and  willing 
to  take,  letters  must  be  issued  to 
such  person;  if  this  does  not  ap- 
pear the  public  administrator  is 
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entitled  to  administration,  at  least 
where  there  are  creditors  of  the 
decedent  in  said  county.  Id. 


PUBLIC  LANDS. 

1.  By  virtue  of  the  Nichols  patent 
of  1666,  and  the  Dongan  patent  of 
1686  and  the  confirmation  thereof 
by  the  Colonial  government,  the 
town  of  Brookhaven  was  vested 
with  title  to  the  lands  under  the 
waters  of  the  bays  and  harbors  in- 
cluded within  the  boundaries  of 
the  patents,  as  well  as  to  the  up- 
lands not  already  the  subject  of 
private  ownership.    Roe  v.  Strong. 

850 

2.  The  title  to  the  lands  under  water 
vested  in  the  town,  subject  to  the 
public  right  of  navigation,  and  it 
aeerm  the  town  may  not  alienate 
the  title  so  acquired  to  the  material 
prejudice  of  the  common  right. 

Id. 


PUBLIC  POLICY. 

A  covenant  in  restraint  of  trade  is 
valid  if  it  imposes  no  restriction 
upon  one  party,  which  is  not  bene- 
ficial to  the  other,  and  was  induced 
by  a  consideration  which  made  it 
reasonable  for  the  parties  to  enter 
into,  and  the  covenant  will  be  en- 
forced if  a  disregard  thereof  by 
the  covenantor  will  work  injury 
to  the  covenantee.    Hodge  v.  Sloan. 

244 


QUE8TIONS  OP  LAW  AND 
PACT. 

When  question  of  negligence 

one  of  fact. 

8ee  Lilly  v.  N.  Y.  C.  dt  K  R.  R. 
R.  Co.  666 


RAILROAD  CORPORATIONS. 

1.  The  act  of  1880  (Chap.  682,  Laws 
of  1880),  "providing  for  excavat- 
ing and  tunnelling  *  *  *  for 
transportation  purposes  within  the 
villages  and  cities  of  this  state," 


authorizes  and  regulates  under- 
ground street  railways.  In  r$- 
3r.  Y.  Diet.  R.  Co.  42 

2.  A  railroad  confined  within  the 
limits  of  a  city  and  proposed  to  be- 
built  exclusively  under  the  surface 
of  the  street  thereof,  is  a  street 
railway  within  the  meaning  of  the 
provision  of  the  state  Constitution 
(art.  8,  §18),  declaring  that  no 
law  shall  authorize  the  construc- 
tion of  a  street  railroad  except 
upon  the  condition  of  the  consent 
oi  the  owners  of  one-half  in  value 
of  the  property  bounded  on  and  the 
consent  also  of  the  local  authori- 
ties having  control  of  the  street, 
or  in  lieu  of  the  consent  of  the 
property  holders,  in  case  it  cannot 
be  obtained,  the  determination  of 
commissioners  appointed  by  the 
court  that  the  road  ought  to  De- 
constructed. Id. 

8.  As  applicable  to  such  a  road 
therefore,  the  provision  of  said  act 
declaring  that  the  determination  of 
commissioners  confirmed  by  the 
court  "may  be  taken  in  lieu  of 
the  consent  of  said  authorities  "  is 
unconstitutional  and  invalid.     Id. 

4.  The  general  railroad  act  of  1850 
(Chap.  140,  Laws  of  1850),  has  no 
application  to  street  railroads.   Id. 

5.  Conceding  it  does  so  apply,  the 
authority  was  taken  away  so  far  aa 
relates  to  street  railroads  in  the 
city  of  New  York  by  the  act  of 
1860.    (Chap.  10,    Laws  of  1860.) 

Id. 

6.  The  [general  surface  act  of  1884 
(Chap.  252,  Laws  of  1884),  while 
permitting  such  an  appointment, 
is  limited  wholly  to  surface  roads 
and  so  cannot  be  applied  in  aid  of 
an  underground  street  railroad.  Id. 

7.  Where  an  order  was  applied  for, 
under  said  act  of  1880,  for  the  ap- 

S ointment  of  commissioners,  to 
etermine  whether  an  underground 
street  railroad  in  said  city  ought 
to  be  built  without  the  consent  of 
the  municipal  authorities  or  the 
owners,  which  application  was 
denied.  Held,  that  an  order  could 
not  be  granted  to  stand  for  the 
consent   of  the  property  owners 
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Alone;  that  the  order  must  have  the 
statute  effect  or  none,  and  that,  so 
limited,  it  would  not  be  the  order 
which  the  statute  authorized.    Id. 


-8.  B  menu  the  said  act  of  1880  may 
stand  as  an  authority  for  the  con- 
struction of  an  underground  street 
railroad  upon  condition  of  the 
assent  of  the  city  authorities  and 
the  owners  of  half  the  abutting 
values,  and  rejecting  all  the  provi- 
sions for  the  appointment  of  com- 
missioners whose  order  shall  be  a 
substitute.  Id. 

9  In  this  state  and  in  Vermont  a 
railroad  corporation  by  omitting 
to  perform  a  duty  imposed  upon 
it  by  its  charter  does  not,  ipso 
facto,  and,  in  the  absence  of  words 
in  the  charter  making  such  non- 
compliance a  limitation  upon  the 
original  grant  of  power,  lose  its 
corporate  character;  to  dissolve 
the  corporation  there  must  be  a 
judicial  proceeding  and  judgment 
declaring  the  forfeiture.  Say  v. 
0.  and  Z.  C.  B.  R.  Co.  129 

10.  Where  a  railroad  corporation  is 
authorized  to  lease  the  roads  of 
other  similar  corporations  it  may, 
in  the  absence  of  any  statutory 
limitation,  lease  a  road  operated  in 
and  under  the  laws  of  another 
state  unless  the  law  of  that  state 
forbids.  Id. 

11.  A  corporation  organized  under 
the  General  Railroad  Act  lias  power 
under  the  act  of  1889  (Chap.  218, 
Laws  of  1889),  to  contract  "  with 
any  other  railroad  corporation" 
for  the  use  of  its  road  in  any 
manner  not  "  inconsistent  with  the 
provision  of  the  charter "  of  such 
other  corporation.  Id. 

12.  By  act  of  the  legislature  of  Ver- 
mont, passed  in  October,  1872,  the 
L.  V.  E.  R.  R.  Co.,  was  created 
to  build  a  railroad  between  points 
specified.  The  act  declared  that: 
"If  said  corporation  shall  not 
within  ten  years  from  the  approval 
of  this  act  commence  the  construc- 
tion of  said  railroad,  then  said  cor- 
poration shall  be  dissolved."  The 
road  was  not  constructed  within 
ten  years,  but  was  thereafter  built 
under  an  agreement  between  said 


corporation,  the  defendant,  the 
O.  &  L.  C.  R.  R.  Co.,  and  other 
parties,  and  was  leased  to  defend- 
ant. In  an  action  by  holders  of 
certain  bonds  issued  by  defendant, 
among  other  things,  to  restrain  it 
from  parrying  out  the  provisions 
of  the  lease,  on  the  ground,  among 
others,  that  the  L.  V.  £.  R.  R.  Co., 
by  its  omission  to  commence  the 
construction  of  its  road  within  the 
time  prescribed,  lost  power  to  do 
a  corporate  act  and  its  existence 
ended,  held,  that  non-compliance 
with  the  requirement  did  not  of 
itself  work  a  dissolution  of  the 
corporation.  Id. 

18.  It  was  provided  in  and  by  the 
said  agreement  that  the  L.  V.  £. 
R.  R.  Co.,  should  issue  so  many 
of  its  first  mortgage  bonds,  not  ex- 
ceeding a  sum  specified,  as  should 
be  sufficient  to  construct  its  road; 
that  these  should  be  purchased  by 
the  parties  to  the  agreement,  other 
than  the  two  corporations,  and  de- 
fendant agreed  when  the  road  was 
completed  to  take  a  lease  of  it  on 
terms  and  conditions  specified ; 
after  the  completion  of  the  road 
a  lease  was  executed  as  agreed. 
By  the  terms  of  the  lease  defendant 
agreed  to  equip,  maintain  and 
operate  the  demised  road  as  a  part 
of  its  line,  to  pay  taxes  assessed 
thereon  and  certain  other  expen- 
ses, and  to  pay  at  maturity  the 
principal  and  interest  of  the  bonds; 
also,  that  the  whole  gross  earnings 
of  the  demised  road  should  be  used 
and  applied,  first,  to  pay  the  inter- 
est accruing,  and  second,  for  the 
creation  of  a  sinking  fund  for  the 
payment  of  the  principal  of  the 
bonds.  HM,  that  the  agreement 
and  lease  were  within  the  power 
of  the  two  corporations  to  make 
and  were  valid.  Id. 

14.  The  bonds  held  by  plaintiffs 
were  "income  mortgage  bonds" 
issued  by  defendant  under  a  special 
act  passed  in  1880  (Chap.  73,  Laws 
of  1880).  Only  the  principal  of 
these  bonds  was  secured  by  the 
mortgage,  the  payment  of  interest 
was  subject  to  the  condition  that 
"the* net  earnings  of  the  railroad 
and  other  property  of  the  com- 
pany for  each  period,"  t.  e.,  each 
year,  should  be  sufficient  to  pay 
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it;  the  amount  of  net  earnings  for 
each  period  to  be  determined  by 
defendant's  board  of  directors,  by 
the  coupons,  the  company  prom- 
ised to  pay  the  sum  named,  "or 
so  much  thereof  as  its  net  earnings 
for  the  year  then  ending,  accord- 
ing to  the  terms  of  the  bond,  will 
pay."  The  property  mortgaged 
included  all  the  property,  fran- 
chise, income  and  profits,  and  all 
"  privileges,  rights,"  etc.,  and  all 
rolling  stock  and  other  property 
"now  owned,  or  hereafter  to  be 
owned,  or  acquired  by  said  com- 
pany." By  the  terms  of  the  mort- 
gage it  was  made  subject  to  the 
right  of  the  mortgagor  "  to  retain 
the  free  and  uncontrolled  use,  en- 
joyment, possession  and  manage- 
ment "  of  the  mortgaged  property, 
so  long  as  no  default  was  made  in 
payment,  in  accordance  with  the 
terms  of  the  bonds.  The  mortgage 
stated  that  it  was  given  primarily 
to  secure  certain  bonds  described 
as  "first  consolidated  mortgage 
bonds  of  the  company,"  and  sec- 
ondarily the  payment  of  the  princi- 
pal but  not  the  interest  of  the  "  in- 
come mortgage  bonds."  It  was 
also  further  provided  that  when- 
ever the  mortgagor  acquired  any 
franchises,  or  "  property  or  inter- 
ests of  any  name  or  nature,  for  the 
use  of  or  in  connection  with  its 
railroad,"  they  should  be  held  sub- 
ject to  the  lien  of  the  mortgage.  It 
was  claimed  on  behalf  of  plaintiffs 
that  the  income  of  defendant  was 
charged  with  the  payment  of  plain- 
tuts1  bonds  and  could  not  be  applied 
upon  any  contract  subsequently 
entered  into  until  the  charge  was 
extinguished ;  that  the  net  earn- 
ings were  insufficient  to  meet  the 
accruing  interest  on  the  income 
bonds,  and  if  diverted  for  the  pur- 
pose of  carrying  out  the  lease 
would  be  absorbed.  Held,  that,  so 
far  as  the  interest  was  concerned, 
plaintiffs  were  simply  contract 
creditors,  having  no  lien,  or  right 
other  than  to  have  it  paid  out  of 
the  proper  fund,  i.  e.t  "the  net 
earnings; "  that  the  power  of  the 
company  to  change  the  condition 
of  the  road  by  additions,  exten- 
sions, or  improvements  consistent 
with  the  purposes  of  its  incorpo- 
ration, was  not  restricted  by  the 
provisions    referred  to ;  that  the 


parties  contemplated  a  line  of 
active  and  efficient  railroad,  man- 
aged in  the  usual  manner  accord- 
ing to  the  discretion  of  defendant's 
directors,  not  one  in  suspense  or 
liquidation;  and  that,  therefore, 
the  directors  had  the  right  to  use 
the  earnings  of  the  corporation  for 
such  improvements  or  other  law- 
ful purposes  in  its  business  as  they 
might  think  best,  and  plaintiffs- 
were  not  entitled  to  maintain  the 
action.  Id. 

15.  Under  the  general  railroad  act 
(Chap.  140,  Laws  of  1860)  the  mere 
filing  of  articles  of  association  does 
not  constitute 'a  corporation  da  jure. 
There  must  be  a  performance  of 
the  conditions  precedent,  i.  £.,  a 
stock  subscription  of  at  least  $1,000 
for  every  mile  of  railroad  proposed 
to  be  constructed,  and  a  payment 
thereon  of  ten  per  cent  in  good 
faith  and  in  cash.  Famham  v. 
Benedict.  159 

16.  Where,  therefore,  the  subscrip- 
tions to  the  capital  stock  of  a  pro- 
posed railroad  corporation  were 
less  than  the  amount  required,  and 
the  subscribers  paid  no  portion  of 
their  subscriptions  in  cash,  but 
some  of  them  gave  their  notes  for 
ten  per  cent  of  their  subscriptions 
and  others  gave  checks;  some  up- 
on banks  in  which  they  had  no- 
accounts  or  deposits,  it  being  un- 
derstood between  them  that  the 
notes  and  checks  were  not  to  be 
collected  but  were  to  be  returned, 
and  three  of  their  number,  who- 
were  named  as  directors  in  the 
articles  of  association,  made  and 
annexed  to  said  articles  an  affidavit 
as  required  by  the  act,  to  wit, 
that  the  amount  of  stock  had  been 
subscribed  and  ten  per  cent  in  good 
faith  paid  thereon  m  cash  ;  which 
articles,  with  the  affidavit,  were 
filed  in  the  office  of  the  secretary 
of  state.  Held,  that  no  corporation 
was  in  fact  organized.  Id. 

17.  Under  the  town  bonding  act  of 
1869  (Chap.  907,  Laws  of  1869)  the 
existence  of  a  railroad  corporation 
having  power  to  issue  stock  or 
bonds,  and  to  construct  the  road  to 
be  aided,  lies  at  the  foundation  of 
the  power  to  issue  the  municipal 
bonds.  Id. 
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_  7,  held,  that  bonds  of 
a  town,  issued  for  the  stock  of  a 
pretended  corporation  fraudulently 
organized  as  above  stated,  were 
invalid  save  in  the  hands  of  bona 
fide  holders.  Id. 

49.  The  articles  of  association  were 
filed  in  1870;  no  movement  was 
made  to  begin  the  construction  of 
the  road  within  five  years  thereafter 
as  required  by  the  act  of  1867 
(Chap.  775,  Laws  of  1867).  Held, 
that,  assuming  the  organization 
had  a  legal  existence  as  a  corpo- 
ration, and  that  the  bonds  were 
lawfully  issued  and  delivered  to 
it,  the  default  in  'beginning  the 
construction  caused  its  corporate 
powers  to  cease  and  terminate, 
and  deprived  the  stock  issued  to  the 
town  of  any  value ;  and,  therefore, 
that  as  the  consideration  for  the 
bonds  had  failed  they  were  void 
except  in  the  hands  of  bona  fide 
holders.  Id. 

20.  Also,  held,  that  an  action  was 
maintainable  on  behalf  of  the 
town,  by  its  supervisor,  to  recover 
damages  against  one  of  the  persons 
who  made  the  false  affidavit,  and, 
who,  with  full  knowledge  of  the 
fraud,  had  instigated,  ana  as  attor- 
ney conducted,  the  proceedings 
for  bonding  the  town,  and,  having, 
in  the  character  of  an  officer  of 
the  pretended  corporation,  ob- 
tained! possession  of  the  town  bonds, 
after  the  five  years  had  expired  for 
beginning  the  construction  of  the 
road,  had  sold  the  bonds  to  bona 
fide  holders,  who  purchased  in  re- 
liance upon  the  representations  of 
defendant,  that  the  bonds  were 
good  and  valid  securities,  and  thus 
had  rendered  the  town  liable 
thereon.  Id. 

.21.  B  $eem$,  the  fact  that  the  persons 
signing  the  petition  for  bonding 
the  town  were  well  acquaintea 
with  the  facts  relating  to  the 
organization  of  the  pretended  cor- 
poration, would  not  affect  defend- 
ant's liability  in  such  an  action; 
as,  by  procuring  the  town  to  be 
bonded,  the  petitioners  not  only 
imposed  a  burden  on  their  own 
property,  but  on  that  of  other  tax- 
payers who  did  not  sign  or  approve 
of  the  scheme,  and  who  were  at 


liberty  to  contest  the  validity  of  the 
bonds,  until  by  defendant's  action 
the  town  lost  the  right  to  avail 
itself  of  this  defense.  Id. 

22.  Also,  held,  that  the  act  of  1875 
(Chap.  598,  Laws  of  1875),  passed 
after  the  forfeiture  and  before  the 
negotiation  of  the  bonds  by  de- 
fendant, did  not  cure  the  for- 
feiture; that  the  act  only  applies 
to  a  default  in  failing  to  complete 
the  road  within  ten  years.  Id. 

28.  Also,  AeW,  the  fact  that  defendant 
accounted  to  the  pretended  com- 
pany for  the  proceeds  of  the  bonds 
was  not  a  defense.  Id. 

24.  It  eeeme,  that  immediately  on  the 
negotiation  of  the  bonds  a  cause  of 
action  accrued  in  favor  of  the  town, 
either  in  the  nature  of  an  action  of 
trover  for  the  face  of  the  bonds,  or 
as  for  money  had  and  received,  for 
the  money  realized  by  him  on  the 
sale.  Id, 

25.  Also,  hM,  that  defendant's  lia- 
bility was  not  affected  by  an  act 
passed  in  1880  (Chap.  577,  Laws 
of  1880),  purporting  to  release  the 
company  from  the  forfeiture  of  its 
charter  by  reason  of  its  failure  to 
begin  the  construction  of  the  road 
within  five  years;  that  the  said  act 
did  not  have  the  retroactive  effect 
to  take  away  a  right  of  action  which 
accrued  in  1875.  Id. 

26.  R  eeeme,  the  act  last  mentioned 
is  violative  of  the  constitutional 
provision  (State  Const,  art.  8,  §  18), 
prohibiting  the  legislature  from 
passing  any  local  or  private  act 
granting  to  any  corporation  or 
association  the  right  to  lay  down 
railroad  tracks.  Id. 

27.  Defendant  delivered  to  one  L., 
at  a  station  on  its  road,  a  platform 
car  with  knowledge  that  it  was  to 
be  used  in  the  transportation  of 
lumber  over  its  road.  Upon  the 
sides  of  the  platform  of  the  car 
were  iron  sockets  for  stakes  or 
standards,  which  were  necessary 
in  order  to  load  the  car.  Stakes 
were  not  furnished,  it  being  the 
practice  of  defendant  to  furnish 
lumber  cars  without  stakes, 
which  were  supplied  by  the  ship- 
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pen.  L.  put  a  stake  in  each  of 
the  sockets  and  loaded  the  car  with 
lumber  under  the  direction  of  de- 
fendant's station  agent.  The  car 
was  attached  to  a  freight  train, 
upon  which  plaintiff  was  employed 
as  a  brakeman.  In  going  around 
a  curve,  at  a  high  rate  of  speed, 
one  of  the  stakes  broke,  the  lumber 
and  plaintiff,  who  was  upon  it  at 
the  time  in  the  discharge  of  his 
duty,  were  thrown  off  and  plaintiff 
was  injured.  In  an  action  to  re- 
cover damages  for  the  injury  it 
appeared  that  the  stake  was  made 
or  soft,  poor  wood,  and  was  de- 
cayed, spongy  and  unsound,  which 
was  apparent  on  inspection.  It 
did  not  appear  that  defendant  had 
made  any  rules  or  directions  as  to 
the  inspection  of  such  cars,  and  the 
station  agent  had  simply  general 
directions  to  see  that  everything 
was  in  order  and  to  correct  any- 
thing he  saw  out  of  the  way;  If 
the  conductor  or  brakeman  saw  a 
defect  they  were  to  report  it  to  the 
station  agent.  Held,  that  the  stakes 
were  necessary  appliances,  form- 
ing part  of  the  car,  and  defendant 
was  chargeable  with  negligence  in 
failing  to  exercise  proper  care  that 
suitable  and  proper  ones  were  fur- 
nished; also,  that  defendant's  prac- 
tice or  custom  was  no  defense,  as 
it  merely  showed  it  had  chosen 
to  delegate  to  shippers  a  duty  it 
should  have  performed  itself,  and 
therefore,  defendant  was  liable. 
Bushby  v.  2V.  Y.t  L.  E.  db  W.  B. 
B.  Co.  874 

38.  Defendant's  road  passes  east  and 
west  through  the  city  of  B.  with 
two  tracks;  the  south  track  being 
used  for  eastward  bound  trains 
and  the  north  for  those  going  west; 
the  space  between  the  tracks  is 
about  seven  feet.  Plaintiff,  who 
was  perfectly  familiar  with  the  lo- 
cation and  the  use  ordinarily  made 
of  the  two  tracks,  was  walking,  in 
the  daytime,  very  rapidly  north 
along  the  center  ox  a  highway  run- 
ning north  and  south,  intersecting 
the  railroad.  A  freight  train 
headed  east  was  standing  on  the 
south  track;  the  train  was  divided 
at  the  crossing,  leaving  a  space  of 
about  twenty  feet  for  passage  on 
the  street.  Plaintiff  passed  through 
this  open  space,  and  just  as  he 


stepped  upon  «ne  north  track,  was 
struck  by  an  engine  going  west 
thereon  and  was  injured.  In  an 
action  to  recover  damages  for  the 
injury,  it  appeared  that  when 
plaintiff  reached  the  middle  of  the 
space  between  the  two  tracks  he 
could  have  seen  a  train  approach- 
ing from  the  east  within  a  half 
mile  of  the  crossing.  Instead 
of  looking  in  that  direction  he 
looked  to  the  west  and  stepped 
immediately  in  front  of  the  engine. 
Held,  that  plaintiff  was  guilty  of 
contributory  negligence;  that  the 
moment  he  crossed  the  south  track 
it  was  his  duty  to  look  to  the  east, 
from  which  direction  he  had  reason 
to  believe  any  train  on  the  north 
track  would  approach  the  crossing, 
and  his  omission  to  do  so  was  a  bar 
to  a  recovery.  Young  v.  N.  Y., 
L.  E.  &  W.  B.  B.  Co.  600 

©.  It  appeared  that  a  brakeman  of 
the  freight  train  was  standing  in 
the  space  between  the  cars,  to  re- 
couple  them  when  he  should  be 
signalled  so  to  do.  It  did  not 
appear  that  plaintiff  knew  the  per- 
son was  a  brakeman,  or  supposed 
he  was  there  to  warn  travelers,  or 
that  he  owed  him  any  duty  what- 
ever, or  that  plaintiff  in  any  way 
relied  upon  the  brakeman  for  pro- 
tection, or  was  lulled  into  security 
by  the  absence  of  any  warning. 
Held,  the  fact  that  the  brakeman 
gave  no  warning  did  not  relieve 
plaintiff  from  the  charge  of  negli- 
gence. Id. 


RAPALLO  (CHARLES  A). 
Proceedings  on  death  of.  685 

REAL  ESTATE. 

See  Equitable  Conykbsion. 
Public  Lands. 

RECEIVER. 

Where  order  appointing  re- 
ceiver under  a  New  Jersey  Statute 
providing  for  appointment  of  receiver 
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"  when  any  corporation  shaU  be  dis- 
solved "  was  proved,  held,  that  in  ab- 
sence of  proof  that  the  order  teae  an 
interlocutory  one  or  of  eome  other  law 
under  which  receivers  might  be  ap- 
pointed which  woe  consistent  with  life 
of  corporation,  action  woe  not  main- 
tainable in  name  of  corporation. 
8eeM.JL.db  T.  Co.  v.  Claxr  (Mem). 


RECORD 

1.  It  seems  that  where  the  record  on 
appeal  in  a  criminal  action  from  a 

Judgment  of  a  court  of  general 
urisdiction  discloses  upon  its  face 
that  the  court  had  no  jurisdiction, 
or  that  the  constitutional  method 
of  trial  by  jury  was  disregarded, 
or  that  there  was  some  other  funda- 
mental defect  in  the  proceeding 
which  could  not  be  waived  or 
cured,  it  is  the  duty  of  the  appel- 
late tribunal  to  reverse,  although 
the  question  was  not  formally 
raised  in  the  court  below  and  is  not 
presented  by  any  ruling  or  excep- 
tion on  the  trial.  People  v.  Brad- 
ner.  1 

2.  The  record  herein  stated  that 
"defendant  on  arraignment  pleaded 
not  guilty,"  and  that  thereafter,  by 
leave  of  the  court,  he  withdrew  hid 

Slea  and  moved  to  dismiss  the  in- 
ictment.  The  record  then  con- 
tained the  decision  of  the  court 
denying  the  motion;  a  statement 
of  die  proceedings  and  evidence 
on  trial,  which  showed  that  de- 
fendant was  present  with  his  coun- 
sel and  took  part  in  the  trial;  also, 
the  finding  of  a  verdict  of  guilty. 
Held,  it  was  to  be  inferred  mat  all 
parties  regarded  the  plea  as  with- 
drawn for  the  purpose  of  the 
motion  only,  and  that  it  was  rein- 
stated when  the  motion  was 
denied.  Id. 

8.  While  an  appellate  court  under 
certain  circumstances  may  permit 
a  record  not  given  in  evidence 
below  to  be  produced  upon  the 
argument,  it  is  allowable  only  for 
the  purpose  of  sustaining  the 
judgment,  never  for  the  purpose 
of  reversing  it  Dav  v  Town  of 
New  Lots  148 


RECORDING  ACT. 

When  purchaser  of  premises  on 

which  is  a  mortgage  to  a  trustee  on 
record  is  chargeable  with  notice  that  a 
satisfaction  of  mortgage  by  the  trustee 
was  without  authority  and  void. 

See  McPherson  v.  Rollins.         816 


RELEASE. 

A  lease  for  a  term  of  twenty-three* 
years  contained  a  covenant  on  the 
part  of  the  lessee  to  build  on  the 
demised  premises  within  six  years 
from  its  date  a  building  as  speci- 
fied, and  in  default  of  such  erection 
it  was  declared  that  the  estate 
panted  should  cease.  If  the  build- 
ing should  be  erected  within  the 
time  specified  and  should  be  stand- 
ing at  the  expiration  of  the  term, 
the  lease  provided  that  the  lessors 
would,  at  their  option,  either  grant 
a  new  lease  for  a  further  term,  or 
pay  the  fair  value  of  the  dwelling; 
the  rent  for  the  new  term  or  the 
value  of  the  building  to  be  determ- 
ined by  appraisers,  one  to  be  select- 
ed by  each  party.  In  case  of 
default  by  either  party  in  nominat- 
ing an  appraiser  the  one  nomi- 
nated by  the  other  was  to  select 
the  other.  In  case  of  the  disagree- 
ment of  the  appraisers  they  were 
to  appoint  an  umpire,  the  decision 
of  the  majority  to  be  final.  Before 
the  expiration  of  the  six  years  the 
the  lessor  executed  to  8.,  assignee 
of  the  lessee,  a  release,  which,  after 
reciting  the  covenant  to  build,  re- 
leased 8.  therefrom,  and  declared 
that  the  lease  should  "in  all  its 
parts"  thereafter  be  acted  upon 
"  the  same  as  though  such  coven 
ant  had  not  been  inserted  therein; " 
also  that  the  purpose  of  the  release 
was  to  exonerate  8.;  his  heirs  and 
assigns  from  all  obligation  arising 
from  or  growing  out  of  the  coven- 
ant. Before  expiration  of  the 
term  8.  did  erect  upon  the  premises 
a  dwelling-house  of  the  description 
specified  m  the  lease.  In  an  action 
to  compel  a  specific  performance 
bv  the  lessors,  held,  that  the  release 
discharged  8.  from  any  obligation 
to  build,  and  if  at  the  expiration  of 
the  lease  no  building  erected  under 
and  as  authorized  by  the  provisions 
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of  the  lease  had  been  standing  on 
the  premises,  the  defendant  would 
neither  have  been  bound  to  renew 
the  lease  or  pay  the  value  of  any 
building.  But  held,  that  the  right 
to  build  during  the  term  was  pre- 
served, and  S.,  having  availed  him- 
self of  it,  was  entitled  to  the  exer- 
cise by  the  defendant  of  the  option 
either  to  pay  the  appraised  value 
or  to  renew  the  lease.  Smith  v. 
Rector,  etc.  610 


REVERSION. 

All  rights  of  property,  of  whatever 
nature,  revert  to  the  People  when 
the  owner  dies  intestate  and  there 
is  a  failure  of  heins  to  take  such 
property.  In  respect  to  the  rights 
so  acquired  by  the  state  there  is  no 
essential  difference  between  real 
and  personal  property,  although 
the  doctrine  of  escheat  applies  only 
to  legal  estates  and  does  not,  In  a 
strict  sense,  affect  either  equitable 
estates  or  personal  property.  John- 
ston v.  Spicer.  185 


RIPARIAN  OWNERS. 

1.  Where  a  riparian  owner  saw  the 
owner  on  the  opposite  side  of  the 
stream  erecting  a  factory  upon  his 
premises  and  digging  a  race  which 
she  knew  would  return  the  water, 
diverted  from  the  stream,  to  it  at 
a  point  below  her  land.  Held, 
that  her  omission  to  object  in  any  5. 
way  to  the  proposed  diversion  of 
the  water,  did  not  constitute  an 
estoppel  barring  an  action  to  re- 
cover for  such- diversion.  J\T.  Y. 
Rubber  Co.  v.  Rothery.  810 

2.  An  action  is  maintainable  for  such 
a  diversion  of  the  waters  of  a 
stream  which  materially  diminishes 

•  the  natural  flow  and,  at  times, 
takes  substantially  all  of  the  water 
from  the  stream.  Id. 


is  to  be  made  by  the  vendor,  its 
legal  effect  is  an  agreement  to  de- 
liver within  a  reasonable  time,  and 
in  an  action  brought  by  him 
against  the  purchaser  for  failure 
of  the  latter  to  perform  where  by 
the  terms  of  the  contract  payment 
is  to  be  made  upon  delivery,  plaint- 
iff must  allege  in  his  complaint 
and  prove  upon  the  trial  perform 
ance  or  offer  to  perform  on  his 
part  within  a  reasonable  time. 
P&pe  v.  Zl  U.  C.  and  Mfg.  Co.    61 

2.  Where  the  complaint  in  such  an 
action  omitted  to  allege  a  tender 
of  the  goods  in  a  reasonable  time, 
and  upon  motion  to  dismiss  the 
complaint  because  of  the  omission, 
plaintiffs  did  not  offer  to  amend 
and  no  amendment  was  made  at 
any  stage  of  the  trial  or  proof 
given  showing  that  the  tender  was 
in  a  reasonable  time.  Held,  that 
the  denial  of  the  motion  was  error, 
requiring  a  reversal.  Id. 

3.  Also,  held,  the  defect  in  the  com- 
plaint was  not  waived  by  the  fail- 
ure to  take  the  objection  by  de- 
murrer or  answer.  (Code  of  Civil 
Pro.  §  499.)  Td. 


SALES. 


1.  Where  an  executory  contract  for 
the  sale  of  goods  contains  no  pro- 
vision as  to  the  time  when  delivery 

Sigkels—  Vol.  LXII.      99 


.  Unless  otherwise  expressed  in  the 
contract,  the  vendor,  on  a  sale  of 
chattels,  is  bound  to  deliver  them 
to  the  purchaser  where  they  are  at 
the  time  of  sale,  on  performance 
by  the  latter  of  the  terms  of  sale. 
Uray  v.  Walton.  254 

At  an  auction  sale  by  .defendant 
of  the  furniture,  etc.,  of  a  hote}, 
made  on  the  premises,  plaintiff 
purchased  various  articles  on  sepa- 
rate bids.  It  was  announced  by 
the  auctioneer  at  the  opening  of 
the  sale  that  the  goods  must  be 
removed  before  the  first  of  May, 
as  the  lease  expired  on  that  day. 
A  bill  of  items  was  delivered  to 
plaintiff,  in  which  there  was  an 
overcharge  as  to  one  of  the  arti- 
cles. This  mistake  was  called  to 
the  attention  of  the  auctioneer  and 
plaintiff  offered  to  pav  the  true 
amount,  but  the  mistake  was  not 
corrected  until  May  second,  when 
plaintiff  paid  the  bill  to  the 
auctioneer  who  paid  the  money 
over  to  defendant,  but  on  calling 
at  the  hotel  plaintiff  was  unable 
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to  obtain  the  goods.  In  an  action 
to  recover  their  value  held,  that  the 
terms  of  sale  did  not  relieve  de- 
fendant from  the  obligation  to 
deliver,  except  on  the  contingency 
that  the  purchaser  failed  to  com- 

Slete  the  purchase  before  May 
rat;  that  plaintiff  was  excused 
from  making  payment  before  that 
time,  the  delay  having  been  occa- 
sioned by  the  neglect  and  default 
of  the  defendant  in  making  the 
correction  in  the  bill;  that  as  the 
sale,  although  comprising  distinct 
articles,  purchased  on  separate 
bids,  was  treated  by  the  parties  as  : 
one  transaction,  plaintiff  could  not 
be  held  to  have  been  in  default  as 
to  any  portion;  that,  therefore, 
plaintiff  was  entitled  to  recover; , 
and  that  his  measure  of  damages 
was  the  value  of  the  goods  on  i 
May  second.  Id.  i 

! 

6.  Also,  held,  it  was  no  answer  to  \ 

Slaintiff's  claim  that  he  might  j 
ave  tendered  the  true  amount 
and  thus  have  entitled  himself  to  ! 
a  delivery  before  May  first;  that ! 
he  was  not  bound  to  do  this,  and 
having  offered  to  comply  with  the  i 
terms  of  sale,  was  not  in  default.  , 

Id.  I 
I 

7.  Where,  before  the  time  of  delivery  | 
fixed  by  a  contract  of  sale  of  goods,  i 
the  vendee  notifies  the  vendor  that 
he  will  not  receive  or  pay  for  the 
goods,  and  requests  him  to  stop  any 
further  efforts  to  carry  out  the  con- 
tract, the  vendor  is  justified  in 
treating  the  contract  as  broken  at 
that  time  and  is  entitled  to  bring  an 
action  immediately  for  the  breach, 
without  tendering  delivery;  it  is 
not  necessary  for  him  to  await  the 
expiration  of  the  time  of  perform- 
ance fixed  by  the  contract,  nor  can 
the  vendee  retract  his  renunciation 
of  the  contract,  after  the  vendor 
has  acted  upon  it,  and,  by  sale  of 
the  goods  to  other  parties,  changed 

.  his  position.    WindmuUer  v.  Pope. 

674 

8.  The  ordinary  rule  of  damages  in 
such  an  action  is  the  difference 
between  the  contract  price  and  the 
market  value  of  the  property  at , 
the  time  and  place  of  delivery.   Id.  I 

i 
—  Where  vendor  notifies  vendee  I 


that  he  will  not  fulfil  contract  far 
mile  of  good*,  tie  vendee  is  not  re- 
quired to  make  any  demand  oreerve 
notice  to  deliver  before  suit  for  breach 
of  contract. 
See  Robinson  v.  Frank  {Mem.). .     666 

See  Judicial  Sauls. 


SHIPPING. 

1.  In  the  performance  of  the  duty 
imposed  by  maritime  law  upon 
the  owners  of  a  vessel,  of  render- 
ing such  care  and  medical  aid  to 
seamen  employed  thereon  as  cir- 
cumstances will  admit,  the  master 
stands  as  the  agent  and  representa- 
tive of  the  owners,  and  his  negli- 
gence is  theirs.    Scarf  v.  Metcatf. 

2.  A  mate,  although  an  officer,  is  a 
seaman;  and  while  both  he  and  the 
master  are  fellow  servants  of  the 
owner,  they  are  not  such  in  respect 
to  the  owner's  duty  to  the  seamen 
which  the  master  performs.       Id. 

3.  In  an  action  against  the  owners, 
therefore,  for  neglect  of  the  master 
in  the  performance  of  such  duty, 
it  is  not  a  defense  that  the  neglect 
was  that  of  a  fellow  servant.     Id. 

4.  Where  there  is  a  charter  of  a  vessel 
the  general  owner  still  is  responsible 
to  the  seamen  for  the  performance 
of  said  duty,  unless  there  has  been 
an  actual  demise  of  the  vessel, 
such  as  to  take  from  the  owners 
all  possession,  authority  and  con- 
trol. Id. 

5.  Where,  therefore,  a  vessel  was 
sailed  by  the  master,  one  of  several 
joint  owners  thereof,  under  an 
arrangement  that  he  should  sail  it 
on  shares,  pay  for  victualing,  man- 
ning and  furnishing  supplies,  the 
other  owners  having  nothing  to  do 
therewith.  Held,  that  this  was 
not  an  actual  demise,  and  that  all 
the  joint  owners  were  liable  to  the 
mate  of  the  vessel  for  damages 
sustained  by  reason  of  the  neglect 
of  the  master  to  furnish  and  ren- 
der to  him  necessary  medical  at- 
tendance and  care.  Id. 
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SOLDIERS'  HOME. 

1  The  Soldiers'  Home,  incorporated 
under  the  act  of  1876  (Chap.  270, 
Laws  of  1876),  is  an  "asylum," 
and  its  inmates  are  supported  at 
public  expense,  within  the  purview 
of  the  provision  of  the  state  Con- 
stitution (art.  2,  §  8),  declaring  that 
"for  the  purpose  of  voting  no 
person  shall  be  deemed  to  have 
gained  or  lost  a  residence  *  *  * 
while  kept  at  any  alms-house  or 
other  asylum  at  public  expense." 
Silvey  v.  Lindsay.  55 

2.  The  fact  of  the  presence  in  that 
institution  of  an  inmate,  therefore, 
does  not  constitute  a  test  of  his 
right  to  vote,  and  is  not  to  be  con- 
sidered in  determining  that  ques- 
tion; he  must  find  the  requisite 
qualifications  elsewhere.  Id. 


SPECIAL  PROCEEDINGS. 

A  transcript  of  a  Justice's  Court 
judgment  for  $810.69  was  filed  in 
the  county  clerk's  office.  After 
the  expiration  of  five  years  a  | 
motion  was  made  by  plaintiff  in 
the  County  Court  for  leave  to  issue 
execution.  On  the  hearing  of  the 
motion  defendant  did  not  appear, 
but  another  person  appeared  to 
oppose  and  presented  affidavits  to 
the  effect  that  he  was  the  owner  of 
the  judgment,  under  and  by  virtue 
of  an  assignment  executed  by 
plaintiff's  general  agent.  The 
matter  was  referred  to  a  referee, 
who  reported  that  plaintiff  made 
an  agreement  in  writing  to  sell  the 
judgment,  and  that  there  was  no 
fraud  inducing  it.  The  court,  on 
hearing  counsel  for  plaintiff  and 
the  contestant,  the  defendant  not 
appearing,  confirmed  the  report, 
denied  plaintiff's  motion  with 
costs  to  the  contestant.  tield,  that 
it  was  a  special  proceeding  within 
the  meaning  of  the  Code  of  Civil 
Procedure  (§  1857),  and  that  the 
order  was  appealable  to  the  Su- 
preme Court.  Ithaca  Agr*l  Work* 
v.  Kgglaton.  272 


SPECIFIC  PEttPORMANCE. 

1.  This  action  was  brought  by  a  pur- 
chaser of  real  estate  to  recover  back 


the  portion  of  the  purchase-price 
paid  by  him  on  execution  of  the 
contract  of  sale  on  the  ground  that 
defendant  inherited  the  property 
from  C,  who  died  within  three 
years  intestate,  that  the  administra- 
tion of  his  estate  had  not  been 
closed  and  plaintiff  would  have  to 
take  the  property,  subject  to  the 
debts  of  the  intestate,  if  any  there 
should  be  after  his  personal  estate 
was  exhausted,  also  to  the  possi- 
bility of  the  discovery  of  a  will 
within  four  years  after  the  death 
which  would  govern  the  disposi- 
tion and  render  a  conveyance  void. 
Defendant's  answer  admitted  the 
execution  of  the  contract  set  forth 
in  the  complaint,  and  as  a  counter- 
claim averred  readiness  and  offer 
to  perform  on  his  part  and  tender 
of  a  deed,  and  asked  for  a  specific 
performance.     Held,  that  the  case 
was  brought  within  the  provisions 
of  the  Code  of  Civil  Procedure 
(£§    501,    502)    in    reference    to 
counter-claims,    and   upon   estab- 
lishing the  facts  alleged  defendant 
was  entitled  to  the  affirmative  relief 
sought.     Moter  v.  Cochrane.       85 

2.  Defendant's  evidence  showed,  and 
the  court  found,  the  regular  issu- 
ance of  letters  of  administration, 
compliance  with  the  statute  re- 
specting claims  against  the  deced- 
ent, and  payment  of  all  debts  before 
the  time  fixed  for  delivery  of  the 
deed,  leaving  a  balance  of  personal 
property.  At  the  time  of  wis  find- 
ing C.  had  been  dead  mose  than 
three  and  a  half  years.  Held,  that 
defendant  was  entitled  to  a  specific 
performance.  Id. 

8.  A  bare  possibility  that  a  title  may 
be  affected  by  existing  causes, 
which  may  subsequently  be  devel- 
oped, when  the  highest  evidence 
of  which  the  nature  of  the  case 
admits,  amounting  to  a  moral  cer- 
tainty, is  given  that  no  such  cause 
exists,  is  not  to  be  regarded  as  a 
sufficient  ground  for  declining  to 
compel  a  purchaser  to  perform  his 
contract.  Id. 

4.  A  lease  for  a  term  of  twenty-three 
years  contained  a  covenant  on  the 
part  of  the  lessee  to  build  on 
the  demised  premises  within  six 
years  from  its  date  a  building  as 
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specified,  and  iu  default  of  such 
erection  it  was  declared  that  the 
estate  granted  should  cease.  If 
the  building  should  be  erected 
within  the  time  specified,  and 
should  be  standing  at  the  expira- 
tion of  the  term,  the  lease  provided 
that  the  lessors  would,  at  their 
option,  either  grant  a  new  lease 
for  a  further  term  or  pay  the  fair 
value  of  the  dwelling;  the  rent  for 
the  new  term  or  the  value  of  the 
building  to  be  determined  by  ap- 
praisers, one  to  be  selected  by  each 
party.  In  case  of  default  by  either 
party  in  nominating  an  appraiser 
the  one  nominated  by  the  other 
was  to  select  the  other.  Iu  case  of 
the  disagreement  of  the  appraisers 
they  were  to  appoint  an  umpire, 
the  decision  of  the  majority  to  be 
final.  Before  the  expiration  of  the 
six  years  the  lessor  executed  to  8., 
assignee  of  the  lessee,  a  release, 
which,  after  reciting  the  covenant 
to  build,  released  8.  therefrom, 
and  declared  that  the  lease  should, 
"in  all  its  parts,"  thereafter  be 
acted  upon  "the  same  as  though 
such  covenant  had  not  been  in- 
serted therein;"  also,  that  the  pur- 
pose of  the  release  was  to  exonerate 
8.,  his  heirs  and  assigns,  from  all 
obligation  arising  from  or  growing 
out  of  the  covenant.  Before  expi- 
ration of  the  term  8.  did  erect  upon 
the  premises  a  dwelling-house  ,of 
the  description  specified  in  the 
lease.  In  an  action  to  compel  a 
specific  performance  by  the  lessors, 
field,  that  the  release  discharged  8. 
from  any  obligation  to  build,  and 
if  at  the  expiration  of  the  lease  no 
building  erected  under  and  as 
authorized  by  the  provisions  of 
the  lease  had  been  standing  on  the 
premises,  the  defendant  would 
neither  have  been  bound  to  renew 
the  lease  or  pay  the  value  of  any 
building.  But  held,  that  the  right 
to  build  during  the  term  was  pre- 
served, and  8.,  having  availed  him- 
self of  it,  was  entitled  to  the  exercise 
bv  the  defendant  of  the  option 
either  to  pay  the  appraised  value 
or  to  renew  the  lease,  and  that 
plaintiff  was  entitled  to  the  relief 
sought.     Smith  v.  Rector,  etc.    610 

5.  The  judgment  authorized  defend- 
ant to  appoint  an  appraiser  to  act 
with  one  appointed  by  plaintiff, 


and  in  case  of  neglect  so  to  do, 
provided  that  the  appraiser  named 
by  plaintiff  might  select  another  to 
act  with  him  in  fixing  the  valua- 
tions and,  when  determined,  re- 
quired defendant  either  to  pay  the 
value  of  the  building  or  execute  a 
new  lease.  It  was  claimed  here 
by  defendant  that  an  action  for 

j  specific  performance  could  not  be 
maintained  by  plaintiff  until  after 

I     he  had  procured  the  valuation  to 

,  be  made  in  the  manner  specified  in 
the  lease.     Held,  that  as  the  oblec- 

|  tion  wbs  not  taken  on  the  trial  it 
was  not  available  here.  Id. 

,  6.  Also,  fold,  the  rule  that  a  court  of 
J     equity  will  not  entertain  an  action 

for  specific  performance  of  an 
I  agreement  to  arbitrate  did  not  ap- 
i  ply,  as  the  judgment  did  not 
i  compel  the  defendant  to  appoint 
I  an  arbitrator,  and  the  appraisers, 
I      when  appointed,  will  be  appraisers 

selected  by  the  parties  in  precise 
j  accordance  with  their  agreement. 
I  Id. 

I  7.  Also  held,  that  defendant  could 
•  not  refuse  to  give  a  new  lease  and 
turn  the  plaintiff,  for  his  remedy, 
|  to  an  action  at  law  on  the 
'     covenant.  Id. 

,  8.  Also,  held,  that  the  judgment 
should  be  modified  by  incorpor- 
ating a  provision  for  the  appoint- 
ment of  an  umpire  in  the  contin- 
gency mentioned  in  the  lease.    Id. 


STATE. 

l.  All  rights  of  property,  of  what- 
ever nature,  revert  to  the  People 
when  the  owner  dies  intestate  and 
there  is  a  failure  of  heirs  to  take 
such  property.  In  respect  to  the 
rights  so  acquired  bv  the  State 
there  is  no  essential  difference 
between  real  and  personal  prop- 
erty, although  the  doctrine  of 
escheat  applies  only  to  legal  estates 
and  does  not,  in  a  strict  sense, 
affect  either  equitable  estates  or 
personal  property.  Johnston  v. 
Spicer.  .  185 

.  The  history  of  legislation  in  this 
state  upon  the  subject  of  escheat 
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and  the  administration  of  the 
estates  of  persons  dying  intestate 
without  heirs,  given.  Id. 

.  By  an  ante-nuptial  agreement 
between  G.  (the  man)  ana  £.  (the 
woman),  G.  covenanted  and  agreed 
that,  in  case  of  his  death  without 
leaving  lawful  issue  by  the  con- 

Slated  marriage,  previous  to  the 
eath  of  E.,  all  of  the  real  and 
personal  property,  of  which  he 
should  died  possessed,  should  be- 
long to  her.  The  parties  inter- 
married, but  had  no  children,  and 
G.  died  intestate  seized  of  certain 
real  estate,  upon  which  was  a 
mortgage.  £.  died  thereafter  in- 
testate leaving  no  lawful  heir.  In 
a  controversy  as  to  the  right  to  the 
surplus  money  arising  on  fore- 
closure sale,  held,  that  upon  the 
death  of  G.  the  legal  title  to  the 
real  estate  went  to  his  heirs;  but 
that  by  force  of  the  marriage  settle- 
ment, E.  became  the  equitable 
owner,  and  a  trust  by  implication 
arose  in  her  favor;  the  heirs  hold- 
ing the  title  as  a  naked  trust  for 
her  and  subject  to  her  right  to  be 
vested  with  it  on  demand;  and 
that  upon  her  death  without  heirs 
her  interest  and  rights  reverted  to 
the  state,  and  it  was  equitably 
entitled  to  the  surplus.  Id. 


8TATUTE8. 

It  000ms,  the  exercise  by  courts  of  a 
power  to  disregard  a  particular 
provision  of  a  statute,  on  the 
ground  that  it  is  directory,  not 
mandatory,  should  be  with  great 
caution.  Wuesthoff  v.  Germania 
Life  Ins.  Co.  580 

Chap.  582,  Lam  of  1880. 

Chap.  140,  Laws  of  1850. 

Chap  10,  Lam  of  I860. 

See  In  re  N.  T.  D.  R.  Co.,  42. 

Chap.  270,  Lam  of  1876. 

See  Silvey  v.  Lindsay,  55. 

Chap  412,  Lam  of  1864. 

See  Keller  v.  Paine,  88. 

Chap  40,  Laws  of  1848. 

See  BoUingshead  v.  Woodward,  06. 

Chap  218,  Laws  of  1839. 

Chap.  78,  Lam  of  1880. 

See  Davy.  0.  &  L  C.  R.  R.  Co.t  129. 

Chap.  140,  Lam  of  1850. 

Chap.  907,  Lam  of  1869. 


Chap.  775,  Laws  of  1867. 

Chap.  598,  Laws  of  1875. 

Chap.  577,  Laws  of  1880. 

See  Farnham  v.  Benedict,  159. 

Chap.  377,  Laws  of  1885. 

See  Johnston  v.  Spicer,  185. 

Chap.  399,  Laws  of  1867. 

Chap.  601,  Laws  of  1874. 

Chap.  300,  Lam  of  1875. 

See  Walsh  v-  Mayor,  etc.,  220. 

Chap.  555,  Laws  of  1864. 

See  People  ex  rel.  v.  Abbott,  225. 

Chap.  490,  Lam  of  1887. 

See  People  ex  rel.  v.  Board  of  Police. 

235. 

Chap.  410,  Laws  of  1882. 

2  R.  S.  74,  §  27. 

See  In  re  Page,  266. 

Chap.  229,  Lam  of  1879. 

Chap.  287,  I/iws  of  1882. 

Chap.  298,  Laws  of  1850. 

Chap.  145,  Lam  of  1835. 

1  R.  S.  505,  §  19. 

See  Ensign  v.  Barse,  329. 

Chap.  498,  Lam  of  1887. 

People  v.  DriscoU,  414. 

Chap.  456,  Laws  of  1857. 

Chap.  269,  Lam  of  1880. 

See  People  ex  rel.  v.  Coleman,  541. 
- —  1  R.  S.  726,  §§  37,  38. 
See  Livingston  v.  Tucker,  549. 

Chap.  8,  Laws  of  1864. 

Chap.  72,  Lam  of  1864. 

Chap.  41,  Lam  of  1865. 

See  Clark  ▼.  Board  of  Supervisors, 

558. 

Chap.  499,  Laws  of  1885. 

Chap.  534,  Laws  of  1884. 

Chap.  265,  Laws  of  1848. 

Chap.  397,  Laws  of  1879. 

See  People  ex  rel.  v.  Squire,  598. 

See  Codb  op  Civil  Procedure. 
Code  of  Criminal  Procedure. 
Limitation  6p  actions. 
Penal  Code. 


STATUTE  OF  FRAUDS. 

1.  B  seems  an  agreement  by  a  third 
person  with  an  out-going  member 
of  a  firm  to  relieve  him  from  and 
indemnify  him  against  the  firm 
debts,  where  no  consideration 
passed  to  the  promissor,  cannot  be 
enforced  against  him  by  a  creditor 
of  the  firm.    Berry  v.  Brown.  659 

2.  It  seems,  also,  such  an  oral  agree- 
ment is  void  under  the  statute  of 
frauds.  Id. 


7d0  MDtX. 

STATUTE  OF  LIMITATIONS. 
See  Limitations  op  Actions. 


8TEAM8HIP  COMPANIES. 

1.  As  to  whether,  in  the  absence  of 
a  statutory  requirement,  a  steam- 
ship company  owes  a  duty  to  its 
passengers  to  provide  a  surgeon  to 
care  for  them  in  case  of  sickness 
or  accident,  or  as  to  whether  hav- 
ing voluntarily  assumed  that  duty 
its  position  becomes  identical  with 
that  of  a  carrier  upon  whom  the 
duty  is  imposed  by  law,  quart. 
LaitiMm  v.  Be  K.  N.  8.  M     228 

2.  Where  by  law  or  by  choice  the 
company  has  become  bound  to 
furnish  such  an  officer,  reasonable 
care  and  diligence  in  the  selection 
of  a  person  reasonably  competent 
is  all  that  is  required,  ana  it  is 
liable  only  for  a  neglect  of  that 
duty.  It  is  not  compelled  to  select 
and  employ  the  highest  skill  and 
longest  experience.  Id. 

3.  Accordingly  held,  that  in  the 
absence  of  evidence  of  anv  care- 
lessness or  negligence  on  the  part 
of  a  steamship  company  in  its 
selection  of  a  surgeon  for  one  of 
its  steamships,  it  was  not  liable  for 
the  negligence  of  the  surgeon.    Id. 


STOCKHOLDER. 

Under  the  provision  of  the  General 
Manufacturing  Act(§  24,  Chap.  40, 
Laws  of  1848),  declaring  "  that  no 
suit  shall  be  brought  against  any 
stockholder  "  of  a  company  organ- 
ized under  said  act  "  who  shall 
cease  to  be  a  stockholder  #  *  * 
unless  the  same  shall  be  com- 
menced within  two  years  from  the 
time  he  shall  have  ceased  to  be  a 
stockholder,"  whenever  a  stock- 
holder Bhall  be  divested  of  his  in- 
terest in  or  control  over  the  affairs 
of  the  corporation,  by  actual  dis- 
solution thereof  by  formal  judg- 
ment, or  by  a  surrender  of  its  cor- 
porate rights,  privileges  and  fran- 
chises, the  time  begins  to  run,  and 
at  the  end  of  two  years  therefrom 
the  stockholder  is  no  longer  liable 


for  any  debt  of  the  cor 
HoOingehead      Wot 


STREETS. 
See  Highways. 


Superior  court  (buffalo). 

An  indictment  was  found  in  the 
Superior  Court  of  Buffalo.  It  was 
claimed  by  defendant  that,  under 
the  provision  of  the  Code  of 
Criminal  Procedure,  defining  Che 
jurisdiction  of  that  court  (§  28), 
which  declares  that  it  may  in- 
quire "by  a  grand  jury  of  all 
crimes  committed  in  the  city  of 
Buffalo,"  and  may  "try  and  de- 
termine all  indictments  found 
therein,  or  sent  there  by  another 
court,  for  a  crime  committed  in 
that  city,"  the  said  court  had  no 
jurisdiction.  Held,  untenable;  that 
the  grand  jury  was  clothed  with 
power  to  determine  both  the  fads 
and  the  law,  and  as  it  did  inquire 
and  determine  that  the  crime  was 
committed  in  the  city  of  Buffalo 
there  was  no  way  of  reviewing  its 
determination  unless  by  motion  to 
quash  the  indictment  or  to  arrest 
judgment;  that  under  the  plea  of 
not  guilty  the  only  question  was 
as  to  defendant's  guilt  and  the 
jurisdiction  of  the  court  to  try  that 
question.    People  v.  Dimiek.      18 


SUPERVISORS. 

In  November,  1866,  the  board  of  su- 
pervisors of  Saratoga  county,  act- 
ing under  the  authority  conferred 
upon  such  board  by  the  acts  of 
1864  and  1865  (Chaps.  8  and  72, 
Laws  of  1864,  chap.  41,  Laws  of 
1866).  passed  resolutions  providing 
for  raising,  by  taxation,  a  portion 
of  the  bounty  debt,  and  directing 
the  county  treasurer  "  to  procure 
an  extension  of  the  time  of  pay- 
ment of  the  residue."  Similar  reso- 
lutions were  passed  each  year  down 
to  1875,  and  the  annual  accounts 
of  the  county  treasurer  with  the 
accompanying  vouchers  showed 
that  he  made  new  loans  and  issued 
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new  obligations  each  year.  In  an 
action  upon  two  notes  given  by 
the  county  treasurer  to  plaintiff  for 
money  loaned  which,  upon  their 
face,  purported  to  have  been  issued 
in  pursuance  of  said  resolutions,  it 
appeared  that  said  officer  had 
fraudulently  overissued  notes  to  a 
large  amount,  and  that  plaintiff 
was,  with  the  exception  of  one  year, 
a  member  of  the  board  of  supervis- 
ors from  1868  to  1875,  and  chair- 
man of  the  board  for  several  years. 
There  was  no  proof  that  at  the  time 
the  money  was  borrowed  it  was  not 
needed  for  the  purposes  specified 
in  the  resolutions,  or  that  it  was 
misappropriated.  Held,  the  pre- 
sumption was  that  the  county 
treasurer  actually  borrowed  this 
money,  as  authorized,  and  applied 
it  to  the  uses  of  the  county;  that 
the  fact  that  plaintiff  was  a  mem- 
ber of  the  board  did  not  make  him 
chargeable  with  knowledge  of  the 
wrongs  perpetrated  by  the  county 
treasurer;  but  even  if  so  charge- 
able, this  would  not  constitute  a 
defense.     Clark  v.  Supra.  558 

-  -  •-  Action  maintainable  on  behalf 
of  town  by  its  supervisor,  to  recover 
damages  against  one  aiding  in  fraud* 
ulent  organization  of  railroad  corpora- 
tion and  in  obtaining  town  bonds 
which  he  has  transferred  to  bona  fide 
holder  and  so  made  the  town  liable 
thereon. 

See  Fhrnham  v.  Benedict.  150 


SURROGATE. 

1.  A  surrogate  who,  as  such,  receives 
the  money  of  private  individuals,  is 
not  absolutely  responsible  therefor; 
he  is  only  responsible  for  good  faith 
and  reasonable  diligence.  People 
ex  rel.  v.  Faulkner.  477 

2.  Where,  therefore,  pursuant  to  an 
order  of  the  court,  surplus  money, 
arising  on  foreclosure  sale  of  land 
belonging  to  an  intestate's  estate, 
was  paia  over  to  a  surrogate,  and 
was  by  him  deposited  m  good 
faith  with  a  private  banker  in  good 
standing  and  credit,  doing  a  gen- 
eral banking  business,  pending 
proceedings  to  determine  the  parties 
entitled  thereto,   and  before  the 


termination  of  such 
the  banker  failed  and  his  estate 
proved  to  be  largely  insolvent.  Held, 
it  appearing  there  was  no  negli- 
gence on  the  part  of  the  surrogate, 
that  the  sureties  on  his  official  bond 
were  not  liable  for  the  loss.        Id. 


SURROGATE'S  COURT. 

A  citation  was  issued  by  the  sur- 
rogate of  the  county  of  New  York 
to  the  widow  and  next  of  kin  of 
an  intestate,  notifying  them  of  an 
intended  application  by  the  public 
administrator  for  letters  of  admin- 
istration. Upon  the  day  and  hour 
named  in  the  citation,  the  counsel 
for  the  widow  and  next  of  kin 
appeared  before  the  surrogate  to 
oppose;  but  there  was  no  appear- 
ance on  the  part  of  the  public 
administrator.  Said  counsel  re- 
mained in  court  until  after  the 
second  call  of  the  calendar  and 
was  then  informed  by  the  surro- 
gate that  there  was  no  such  appli- 
cation on  the  calendar.  No  ap- 
plication was  made  on  that  day, 
but  subsequently,  and  without 
notice  to  said  counsel  and  in  his 
absence,  the  application  was  made 
and  granted.  Held,  that  the  order 
was  void;  that  no  order  having 
been  made  on  the  return  day  of 
the  citation,  either  adjourning  the 
hearing  or  determining  the  matter, 
the  surrogate  lost  jurisdiction  to 

Sroceed  further,  without  either 
ue  service  of  another  citation  or 
a  voluntary  appearance  of  the 
widow  and  next  of  kin.  In  re. 
Page.  266 

TAXES. 
See  Assessment  and  Taxation. 

TENDER 

A  mortgage  upon  real  estate  the 
city  of  Brooklyn  contained  a  pro- 
vision requiring  the  mortgagor  to 
pay  all  taxes,  charges  and  assess- 
ments on  the  premise*,  and  in  de- 
fault thereof  the  mortgagee  was 
authorized  to  pay  the  same  "with 
any  expenses  attending,"  and  any 
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amount  so  paid  was  made  a  lien 
upon  the  premises.  In  an  action 
to  foreclose  the  mortgage  it  ap- 
peared that  there  were  numerous 
taxes  and  assessments  charged  upon 
the  premises  which  the  mortgagor 
did  not  pay,  some  of  which  were 
illegal;  •  that  the  mortgagee  em- 
ployed an  expert  to  investigate  and 
determine  what  were  legal  and  to 
see  that  proper  deductions  were 
made  for  the  illegal  charges,  agree- 
ing to  pay  him  twenty-five  per  cent 
of  the  amount  he  might  succeed  in 
having  deducted.  The  mortgagee 
paid  the  legal  liens  and  the  percent- 
age so  agreed  upon.  Held,  that  the 
latter  was  a  proper  item  of  expense, 
and  when  paid  became  a  lien  upon 
the  mortgaged  premises;  and  that 
a  tender  which  did  not  include  such 
item  was  insufficient.  Eq.  L.  A%. 
Soc.  v.  Von  Qlahn.  637 


TOWNS. 

Action  maintainable  on  behalf 

of  town  by  its  supervisor  to  recover 
damages  against  one  aiding  in  fraudu- 
lent organisation  of  railroad  corpora- 
tion and  in  obtaining  town  bonds, 
which  he  has  transferred  to  bona  fide 
holders,  and  so  made  the  town  liable 
thereon. 

See  Fhrnham  v.  Benedict  150 

See  Beookhaven  (Town  of). 


TOWN  BONDING. 

1.  Under  the  town  bonding  act  of 
1869  (Chap.  907,  Laws  of  1869)  the 
existence  of  a  railroad  corporation 
having  power  to  issue  stock  or 
bonds,  and  to  construct  the  road 
to  be  aided,  lies  at  the  foundation 
of  the  power  to  issue  the  municipal 
bonds.    Farnham  v.  Benedict.  159 

2.  Accordingly,  held,  that  bonds  of 
a  town,  issued  for  the  stock  of  a 
pretendedicorporation  fraudulently 
organized,  were  invalid  save  in  the 
hands  of  bona  fide  holders.        Id. 

8.  The  articles  of  association  were 
filed  in  1870 ;  no  movement  was 
made  to  begin  the  construction  of 
the  road  within  five  years  there- 


after as  required  by  the  act  of 
1867  (Chap.  775,  Laws  of  1867.) 
Held,  that,  assuming  the  organiza- 
tion had  a  legal  existence  as  a  cor- 
poration, and  that  the  bonds  were 
lawfully  issued  and  delivered  to 
it,  the  default  in  beginning  the 
construction  caused  its  corporate 
powers  to  cease  and  terminate,  and 
deprived  the  stock  issued  to  the 
town  of  any  value;  and,  therefore, 
that  as  the  consideration  for  the 
bonds  had  failed  they  were  void 
except  in  the  hands  of  bona  fide 
holders.  Id. 

4.  Also,  held,  that  an  action  was 
maintainable  on  behalf  of  the  town, 
by  its  supervisor,  to  recover  dam- 
ages against  one  of  the  persons  who 
made  a  false  affidavit  as  to  a  com- 
pliance with  the  requirements  of 
the  general  railroad  act  (Chap.  1 40, 
Laws  of  1850),  and,  who,  with 
full  knowledge  of  the  fraud,  had 
instigated,  and  as  attorney  con- 
ducted the  proceedings  for  bonding 
the  town,  and,  having,  in  the 
character  of  an  officer  of  the  pre- 
tended corporation,  obtained  pos- 
session of  the  town  bonds,  after 
the  five  years  had  expired  for 
beginning  the  construction  of  the 
road,  had  sold  the  bonds  to  bona 
fide  holders,  who  purchased  in  reli- 
ance upon  the  representations  of 
defendant,  that  the  bonds  were 
good  and  valid  securities,  and  thus 
had  rendered  the  town  liable 
thereon.  Id. 

5.  It  seems,  the  fact  that  the  persons 
signing  the  petition  for  bonding 
the  town  were  well  acquainted  with 
the  facts  relating  to  the  organiza- 
tion of  the  pretended  corporation, 
would  not  affect  defendant's  lia- 
bility in  such  action;  as  by  pro- 
curing the  town  to  be  bonded,  the 
petitioners  not  only  imposed  a 
burden  on  their  own  property,  but 
on  that  of  other  taxpayers  who  did 
not  sign  or  approve  of  the  scheme, 
and  who  were  at  liberty  to  contest 
the  validity  of  the  bonds,  until  by 
defendant  8  action  the  town  lost 
the  right  to  avail  itself  of  this 
defense.  Id. 

6.  Also,  held,  that  the  act  of  1875 
(Chap.  598,  Laws  of  1875),  passed 
after  the  forfeiture  and  before  the 
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negotiation  of  the  bonds  by  de- 
fendant, did  not  cure  the  forfei- 
ture; that  the  act  only  applies  to  a 
default  in  failing  to  complete  the 
road  within  ten  years.  Id. 

7.  Also,  held,  the  fact  that  defendant 
accounted  to  the  pretended  com- 
pany for  the  proceeds  of  the  bonds 
was  not  a  defense.  Id. 

8.  It  teem*,  that  immediately  on  the 
negotiation  of  the  bonds  a  cause  of 
action  accrued  in  favor  of  the 
town,  either  in  the  nature  of  an 
action  of  trover  for  the  face  of  the 
bonds,  or  as  for  money  had  and 
received,  for  the  money  realized 
by  him  on  the  sale.  Id. 

9.  Also,  held,  that  defendant's  lia- 
bility was  not  affected  by  an  act 
passed  in  1880  (Chap.  577,  Laws  of 
1880),  purporting  to  release  the 
company  from  the  forfeiture  of  its 
charter  by  reason  of  its  failure  to 
begin  the  construction  of  the  road 
within  five  years;  that  the  said  act 
did  not  have  the  retroactive  effect 
to  take  away  a  right  of  action 
which  accrued  in  1875.  Id. 

10.  It  seems,  the  act  last  mentioned 
is  violative  of  the  constitutional 
provision  (8tate  Const. ,  art.  3,  £  18), 
prohibiting  the  legislature  from 
passing  any  local  or  private  act 
granting  to  any  corporation  or 
association  the  right  to  lay  down 
railroad  tracks.  Id. 


TRADE. 

1.  A  covenant  in  restraint  of  trade  is 
valid  if  it  imposes  no  restriction 
upon  one  party,  which  is  not  bene- 
ficial to  the  other,  and  if  it  was  in- 
duced by  a  consideration  which 
made  it  reasonable  for  the  parties  to 
enter  into;  and  the  covenant  will  be 
enforced  if  a  disregard  thereof  by 
the  covenantor  will  work  injury 
to  the  covenantee.  Hodge  v.  Sloan. 

244 

2.  Where  a  grantee  binds  himself  by 
a  covenant  in  his  deed,  limiting 
the  use  of  the  land  purchased  in  a 
particular  manner  so  as  not  to  in- 
terfere with  the  trade  or  business 
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of  the  grantor,  and  the  covenant 
is  valid  as  between  the  parties,  it  is 
also  binding  upon  and  may  be  en- 
forced against  a  grantee  of  the 
covenantor,  taking  title  with  notice 
of  the  restriction;  and  this,  al- 
though the  assignees  of  the  coven- 
antor are  not  mentioned  or  re- 
ferred to.  It  is  not  necessary  that 
the  covenant  should  be  one  techni- 
cally running  with  the  land;  it  is 
sufficient  that  the  purchaser  has 
notice  of  it.  Id. 

3.  N.  was  the  owner  of  certain  lands 
containing  deposits  of  building 
sand  and  the  sale  of  the  sand  con- 
stituted his  only  business.  8.  offer- 
ed to  purchase  a  small  parcel  of 
the  land,  but  N.  declined  to  sell  on 
the  ground  that  it  would  interfeer 
with  his  business.  8.  agreed  to 
purchase,  covenanting  not  to  sell 
any  sand  off  from  the  parcel.  N. 
thereupon  sold  and  conveyed,  his 
deed  containing  such  a  covenant 
on  the  part  of  the  grantee.  S. 
subsequently  conveyed  by  war- 
ranty deed,  to  defendant,  without 
covenants  on  the  part  of  the  latter, 
who,  however,  had  notice  before 
taking  his  deed  of  the  covenant  in 
the  deed  to  his  grantor.  Defend- 
ant opened  a  pit  on  his  land,  sold 
sand  therefrom  and  declared  that 
he  should  continue  to  sell  not- 
withstanding such  covenant.  Held, 
(Andrews  andEABL,  JJ.,  dissent- 
ing), that  an  action  was  maintain- 
able to  restrain  such  sale.  Id. 


TRESPASS. 

Plaintiff  leased  of  defendant  W. 
rooms  on  the  second  floor  of  a 
building  in  the  city  of  New  York, 
the  lower  story  of  which  was  occu- 
pied as  a  store.  W.  was  also  the 
owner  of  four  adjoining  buildings, 
the  lower  stories  of  which  were 
occupied  as  stores  and  the  upper 
by  tenants  occupying  apartments. 
W.,  desiring  to  make  certain  alter- 
ations and  improvements  in  l\is 
stores,  procured  the  plaintiff  and 
other  tenants  occupying  rooms  over 
the  stores  under  separate  leases,  to 
sign  an  instrument,  not  under  seal, 
whereby  for  an  expressed  consid- 
eration of  one  dollar,  the  receipt 
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whereof  they  acknowledged,  they 
agreed  to  permit  W.  to  make  any 
alterations  he  might  "  deem  neces- 
sary to  carry  out  the  plans  and  spe- 
cifications in  changing  the  house." 
No  consideration  was,  in  fact,  paid. 
In  an  action  to  recover  damages 
for  alleged  trespasses,  in  which  the 
acts  complained  of  were  claimed 
by  defendants  to  have  been  done 
in  the  making  of  the  alterations  re- 
ferred to,  plaintiff  was  nonsuited. 
Held,  that  the  instrument  was  not 
valid  as  an  agreement;  that  not 
being  under  seal  it  was  not  entitled 
to  toe  common  law  or  statutory 
presumption  of  consideration,  and 
it  being  shown  there  was  no  con- 
sideration in  fact  paid,  there  was 
no  presumption  of  an  agreement  to 
pay  the  consideration  expressed; 
that  in  any  event  such  an  inference 
could  only  be  drawn  by  the  jury, 
not  by  the  court;  that  considering 
the  instrument  as  a  license,it  was  not 
conclusive  and  binding  against 
plaintiff  as  evidence,  but  could  be 
explained,  varied  or  contradicted 
by  oral  evidence,  and  could  be  re- 
voked before  it  was  acted  upon; 
and  evidence  having  been  given  by 
plaintiff  that  the  license  actually 
given  and  intended  to  be  given  re- 
lated only  to  certain  alterations 
which  were  completed  before  the 
commission  of  the  trespasses  com- 
plained of,  also,  that  the  license 
was  revoked  before  acted  upon, 
the  ruling  was  error.  Fargxs  c. 
Walton.  898 


TRIAL. 

1.  Where  the  complaint  in  an  action 
upon  an  executory  contract  for  the 
sale  of  goods,  which  contained  no 
provision  as  to  the  time  of  delivery, 
omitted  to  allege  a  tender  of  tne 
goods  in  a  reasonable  time,  and 
upon  motion  to  dismiss  the  com- 
plaint because  of  the  omission, 
plaintiffs  did  not  offer  to  amend 
and  no  amendment  was  made  at 
any  stage  of  the  trial  or  proof  given  , 
showing  that  the  tender  was  in  a 
reasonable  time.  Held,  that  the 
denial  of  the  motion  was  error,  re- 
quiring a  reversal.  Pope  v.  T.  H. 
a  &  Mfg.  Co.  61 

2.  Also,  hdd,  the  defect  in  the  com- 


plaint was  not  waived  by  the 
failure  to  take  the  objection  by 
demurrer  or  answer.  (Code  of 
Civil  Pro.  §  499.)  Id. 

8.  Where,  in  an  action  at  law,  a  third 
party,  claiming  to  own  the  cause 
of  action,  has  been  brought  in  and 
substituted  as  defendant  and  the 
original  defendant  has  been  dis- 
charged, on  payment  into  court  of 
the  amount  of  the  demand,  in 
pursuance  of  the  provision  of  the 
Code  of  Civil  Procedure  (g  890), 
the  action  thereafter  becomes  an 
equitable  one,  triable  by  the  court, 
and  neither  party  has  a  right  to  a 
trial  by  jury.     Clark  v.   Mother. 

118 

4.  Where,  therefore,  in  such  an  action 
the  trial  judge  empanneled  a  jury 
and  submitted  to  them  a  singfe 
question  of  fact,  but  disregarded 
their  finding  and  found  the  fact 
the  contrary.  Held,  that  a  judg- 
ment entered  pursuant  to  the  find- 
ings and  conclusions  of  the  court 
was  regular.  Id 

5.  The  complaint  herein  alleged,  in 
substance,  that  plaintiff  purchased 
certain  premises  on  a  mortgage 
foreclosure  sale,  and  paid  the  sum 
bid  to  the  referee  making  the  sale, 
who  made  the  payments  directed 
by  the  decree,  and  "by  order  of  the 
court  deposited  the  surplus  with 
the  county  clerk;  that  on  or  about 
February,  1874,  defendant's  col- 
lector received  $2,197.82  of  such 
surplus  from  said  clerk,  and  ap- 
plied it  upon  a  warrant  held  by 
him  for  the  collection  of  an  assess- 
ment on  the  premises  for  a  local 
improvement,  which  assessment 
was  subsequently  adjudged  to  be 
illegal  and  void,  and  that  $1,499.98 
of  said  sum  so  received  "  belonged 
to  and  was  and  still  is*  the  prop- 
erty of  the  plaintiff,"  and  was  so 
taken  and  received  without  his 
knowledge  or  consent.  The  only 
question  of  fact  litigated  upon  the 
trial  was  as  to  the  ownership  of 
the  surplus,  and  the  only  testimony 
given  by  plaintiff  on  this  subject 
was  that  he  paid  a  subsequent 
valid  assessment  for  the  same 
improvement.  No  offer  was  made 
by  plaintiff  to  amend  his  com- 
plaint or  to  conform  the  pleadings 
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to  the  proof.  Held,  that  judgment 
was  properly  rendered  dismissing 
the  complaint,  as  the  proof  failed 
to  show  that  plaintiff  had  any  title 
to  the  surplus,  which  belonged  to 
the  mortgagor  or  the  owner  of  the 
equity  of  redemption;  that  any 
equitable  right  plaintiff  may  have 
had  to  require  the  payment  of  the 
valid  assessment  out  of  the  surplus 
could  not  be  determined,  as  it  was 
not  presented  by  the  pleadings, 
and  the  real  party  in  interest  was 
not  represented  in  the  litigation; 
that  the  provisions  of  the  Code  of 
Civil  Procedure  requiring  objec- 
tions as  to  defect  of  parties  to  be 
raised  by  answer  or  demurrer  did 
not  apply,  as  defendant  was  only 
required  to  plead  to  the  cause  of 
action  stated  in  the  complaint. 
Daj/  v.  Town  New  Lots.  148 

6.  Plaintiff  leased  certain  premises, 
which  had  been  occupied  as  a 
dwelling-house,  to  defendant,  to 
be  used  as  a  public  school.  The 
requisite  alterations  in  the  Interior 
were  permitted  by  the  lessor  and 
the  lessee  covenanted  to  make  them 
and  also  to  surrender  the  premises 
at  the  expiration  of  the  lease  "  in 
the  same  condition  as  they  were 
at  the  execution  of  this  lease,  rea- 
sonable use  and  wear  thereof  as  a 
public  school  and  damages  by  the 
elements  excepted."  The  lessees 
changed  the  dwelling-house  into 
school  rooms,  removing  partitions, 
etc.  This  lease  was  followed  by 
three  others  in  similar  form,  each 
executed  before  the  termination  of 
the  preceding  one.  After  the  termi- 
nation of  the  last  lease  and  the  sur- 
render of  the  premises  this  action 
was  brought,  among  other  things, 
to  recover  damages  for  a  breach  of 
the  covenants  as  to  condition  on 
surrender.  Plaintiff  proved  that 
the  premises  were  in  good  condi- 
tion when  leased,  and  that  when 
surrendered  the  walls,  floor  and 

S' ass  in  the  windows  were  broken, 
e  basement  filled  with  refuse  and 
the  sidewalk  broken  by  dumping 
coal  thereon,  some  of  the  balusters 
of  the  stairs  gone,  etc.  Held,  that 
defendant  was  not  bound  to  restore 
the  premises  to  their  former  con- 
dition  as  a  dwelling-house ;  but 
that  the  evidence  showed  other 
damages,  and  the  question  as  to 


whether  or  not  they  resulted  from 
a  reasonable  use  of  the  premises  for 
school  purposes  was  one  of  fact, 
and  a  submission  of  the  same  to 
the  Jury  was  proper.  McGregor  v. 
Bd.  Bin.  511 

7.  Also,  held,  that  plaintiff  was  not 
required  to  show  the  separate 
damage  at  the  end  of  each  term; 
it  was  sufficient  to  prove  a  breach 
of  covenant,  referable  to  one  or 
more  or  all  of  the  leases;  also, 
that  the  delivery  of  each  new  lease 
was  not  a  waiver,  and  did  not  estop 
plaintiff  from  claiming  a  breach  of 
the  covenant  in  the  former  one.  Id. 

8.  The  rule  that  where  there  has 
been  an  implied  surrender  of  pos- 
session by  a  tenant,  by  acceptance 
of  a  new  lease,  he  loses  all  rights 
dependent  upon  the  continued  ex- 
istence and  validity  of  the  sur- 
rendered lease,  applies  simply  to 
such  rights  as  can  exist  only  while 
the  lease  continues;  it  does  not  ex- 
tinguish rights  of  action  already 
accrued.  la. 

0.  Where  one  who  ought  to  have 
,  been,  but  was  not,  joined  as  a 
•  party  plaintiff  in  an  action  dies 
before  the  trial,  and  the  plaintiffs 
named  fully  own  and  represent  the 
cause  of  action,  the  fact  of  such 
death  may  be  proved  in  reply  to  a 
plea  in  abatement,  setting  up  the 
non- joinder.  Oroot  v.  Agent.     688 

When  objection  not  taken  on 

trial  not  available  here. 
See  Smith  v.  Sector,  etc.  610 

See  Criminal  Trial. 


TRU8T8  AND  TRUSTEES. 

1.  Plaintiff's  complaint  alleged,  in 
substance,  that  A.  died  seized  of 
certain  real  estate,  which  he  de- 
vised to  his  sons  J.  and  F.,  subject 
to  the  limitation  as  to  P.  that  if  he 
should  die  without  issue  his  share 
should  go  to  J.  and  his  heirs;  that 
F.  conveyed  his  interest  to  defend- 
ant, who  subsequently  induced  C 
plaintiffs  mother,  to  marry  P.  by 
means  of  the  false  and  fraudulent 
representations  that  F.  had  a  fine 
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property  so  left  to  him  that  if  he 
married  and  had  an  heir  the  land 
would  go  to  the  heir.  The  com- 
plaint further  alleged  that  plaintiff 
was  the  only  child  of  such  mar- 
riage; that  the  real  estate  was  par- 
doned between  J.  and  defendant 
as  the  grantee  of  F.,  and  defend- 
ant since  then  has  occupied  and 
still  occupies  and  claims  to  own 
the  part  set  off  to  him.  The  relief 
asked  was  that  plaintiff  be  declared 
the  owner  of  the  portion  so  set  off 
to  defendant  and  be  placed  in 
possession  thereof.  On  demurrer 
to  the  complaint  held,  that  it  set 
forth  a  good  equitable  cause  of 
action  and  the  demurrer  was 
properly  overruled ;  that  defendant 
was  bound  by  his  representations 
and  must  be  considered  as  holding 
the  property  as  trustee  ex  tnalefleio; 
and  so,  should  be  held  to  make 
good  the  thing  to  plaintiff,  who 
would  have  had  the  property  had 
the  representations  been  true;  that 
it  was  immaterial  that  plaintiff 
was  not  living  at  the  time  the 
representations  were  made,  as  they 
were  made  in  her  favor  and  enure 
to  her  benefit;  and  that  the  question 
was  not  affected  by  the  fact  that 
plaintiff's  mother  was  induced  to 
agree  to  the  marriage  by  purely 
mercenary  considerations.  Piper 
v.  Hoard.  73 

2.  Ante-nuptial  contracts  intended 
to  regulate  and  control  the  interest 
which  each  of  the  parties  to  the 
marriage  shall  take  in  the  property 
of  the  other  during  coverture  or 
after  death,  are  favored  by  the 
courts  and  will  be  enforced  in 
equity  according  to  the  intention 
of  the  parties.  In  order  to  effect- 
uate such  intention  courts  of 
equity  will  impose  a  trust  upon 
the  property  agreed  to  be  con- 
veyed, commensurate  with  the 
obligations  of  the  contract.  John- 
ston v.  Spicer.  185 

8.  It  is  immaterial  whether  a  trustee 
is  appointed  in  the  contract  or  not, 
or  whether  the  property  agreed  to 
be  conveyed  be  then  owned  by  the 
parties,  or  is  expected  to  be  subse- 
quently acquired.  Id. 

4.  By  an  ante-nuptial  agreement  be- 
tween G.  (the  man)  and  E.  (the 


woman),  G.  covenanted  and  agreed 
that,  in  case  of  his  death  without 
leaving  lawful  issue  by  the  con- 
templated marriage,  previous  to 
the  death  of  £.,  all  of  the  real 
and  personal  property,  of  which 
he  should  die  possessed,  should 
belong  to  her.  The  parties  inter- 
married, but  had  no  children,  and 
G.  died  intestate  seized  of  certain 
real  estate,  upon  which  was  a 
mortgage.  E.  died  thereafter  in- 
testate, leaving  no  lawful  heir.  In 
a  controversy  as  to  the  right  to  the 
surplus  money  arising  on  fore- 
closure sale  held,  that  upon  the 
death  of  G.  the  legal  title  went  to 
his  heirs;  but  that  by  force  of  the 
marriage  settlement,  £.  became 
the  equitable  owner,  and  a  trust 
by  implication  arose  in  her  favor; 
the  heirs  holding  the  title  as  a 
naked  trust  for  her  and  subject  to 
her  right  to  be  vested  with  it  on 
demand;  and  that  upon  her  death 
without  heirs  her  interest  and 
rights  reverted  to  the  state,  and  it 
was  equitably  entitled  to  the  sur-  ' 
plus.  Id. 

5.  A  judgment  recovered  against  the 
trustees  of  a  school  district,  upon 
a  contract  entered  into  by  them  on 
behalf  of  the  district,  bmds  them 
individually,  and  may  be  collected 
by  execution  out  of  their  individual 
property.  (Code  Civ.  Pro.  §§  1987, 
1929,  1931;  Laws  of  1864,  Chap. 
555,  tit.  18,  §§  6-11.)  People  ex 
rd.  v.  Abbott.  225 

6.  Where  the  action  is  defended, 
without  any  resolution  of  a  district 
meeting,  no  obligation  rests  upon 
the  district  to  indemnify  the  trus- 
tees for  costs,  charges  and  expenses 
until  a  district  meeting  shall  have 
found  in  favor  of  the  claim  and 
voted  that  a  tax  be  assessed  and 
collected  for  its  payment,  or  unless 
on  appeal  from  a  refusal  of  the 
meeting  to  vote  a  tax,  it  shall  be 
decided  that  the  account  in  whole 
or  in  part  ought  justly  to  be  charged 
upon  the  district.  Id. 

7.  Where,  therefore,  an  action  was 
brought  against  school  trustees  to 
recover  the  salary  of  a  teacher, 
which  was  defended  by  them  with- 
out direction  or  instruction  of  a 
district   meeting,   and   judgment 
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was  recovered  against  them,  which 
was  affirmed  on  appeal,  held,  that 
in  the  absence  of  any  action  on  the 
part  of  the  district  at  any  district 
meeting,  or  application  by  the 
trustees  to  the  county  judge  to  have 
the  costs  and  expenses  allowed, 
a  writ  of  tnandamuswas  improper- 
ly issued  directing  the  trustees  to 
forthwith  pay  the  costs  embraced 
in  the  judgment,  or  deliver  to  the 
plaintiff  in  the  action  an  order  on 
the  collector  of  the  school  district 
for  the  amount  thereof.  Id. 

8.  Where  one  receiving  money  in  his 
own  right  is  afterwards,  by  evi- 
dence or  construction  changed  into 
a  trustee,  he  may  plead  the  statute 
of  limitations  as  a  bar  in  an  action 
to  recover  the  money.  Price  v. 
Mulford.  308 

9  In  1808,  W.,  of  the  firm  of  M.  & 
W.,  was  county  treasurer.  In 
July  of  that  year  he  transferred  in 
the  name  of  his  firm  to  his  suc- 
cessor in  office  an  obligation  or 
certificate  of  indebtedness,  which 
had  been  transferred  to  the  firm,  as 
security  for  a  certain  court  fund 
which  had  come  into  his  hands  as 
treasurer.  In  the  official  book 
containing  his  account  of  court 
funds  was  an  entry  under  date  of 
January  1, 1868,  stating  the  balance 
on  hand  to  the  credit  of  said  fund 
and  that  the  same  was  invested 
in  said  certificate.  At  that  time  the 
firm  was  indebted  to  W.  and  on 
the  books  of  the  firm  the  certificate 
was  charged  to  W.  on  account  of 
that  debt.  In  an  action  brought 
in  1888  to  charge  the  firm  with  the 
amount  of  said  certificate  on  the 
ground  that  the  money  went  to  its 
benefit,  in  which  M.  alone  appeared 
and  defended,  there  was  no  evi- 
dence of  any  personal  participation 
by  him  in  any  of  the  transactions 
and  no  charge  of  fraud  was  made  j 
or  proved  against  him.  Held,  that  j 
the  cause  of  action,  if  any,  arose 
in  1868,  and  that  the  statute  of  \ 
limitations  was  a  bar.  Id.  i 

10.  D.,  for  the  purpose  of  making  a  i 
provision  for  F.,  a  daughter,  and  j 
two  grandchildre!i,conveyed  to  her  ( 
certain  premises,  she  executing  to 
him  a  mortgage  thereon,  which  I 
stated  that  it  was  given  as  security,  | 


among  other  things,  for  the  pay- 
ment to  him  or  to  the  general 
guardian  of  plaintiff;  one  of  the 
granddaughters  of  D.,  of  the  sum 
of  $50  annually  for  the  benefit  of 
plaintiff  until  she  should  arrive  at 
the  age  of  fifteen,  and  thereafter 
the  further  sum  of  $100  until  she 
should  arrive  at  the  age  of  twenty- 
one.  The  deed  and  mortgage  were 
recorded.  Thereafter  D.,  at  the  re- 

auest  of  F.  and  without  considera- 
on,  executed  a  certificate  of  satis- 
faction of  the  mortgage  which  was 
recorded,  and  a  memorandum  was 
made  in  the  margin  of  the  record 
of  the  mortgage  to  the  effect  that  it 
was  discharged  of  record.  Subse- 
quently the  premises  were  con- 
veyed by  F.  for  a  full  and  valuable 
consideration,  the  grantee  having 
no  actual  notice  of  the  execution 
'  of  the  mortgage.  In  an  action  to 
foreclose  the  mortgage,  held,  that 
a  valid  and  irrevocable  trust  was 
created  thereby,  and  as  the  same 
had  in  no  way  been  renounced  by 
the  cestui  que  trust,  the  discharge 
was  in  contravention  of  the  trust 
and  was  therefore  void.  McPher- 
9on  v.  Hollim,  816 

11.  Also,  field,  that  the  grantees  were 
chargeable  with  notice  that  plain- 
tiff had  a  beneficial  interest  under 
the  mortgage,  and  that  the  satis- 
faction thereof  was  an  act  not  in 
the  execution  of  the  trust  and  was 
beyond  the  power  of  Uie  trustee. 

Id. 

VENDOR    AND     PURCHASER. 

1 .  This  action  was  brought  by  a  pur- 
chaser of  real  estate  to  recover 
back  the  portion  of  the  purchase- 
price  paid  by  him  on  execution  of 
the  contract  of  sale  on  the  ground 
that  defendant  inherited  the  prop- 
erty from  C,  who  died  within 
three  years  intestate;  that  the 
administration  of  his  estate  had 
not  been  closed  and  plaintiff  would 
have  to  take  the  property,  subject 
to  the  debts  of  the  intestate,  if  any 
there  should  be  after  his  personal 
estate  was  exhausted,  also  to  the 
possibility  of  the  discovery  of  a 
will  within  four  years  after  the 
death  which  would  govern  the  dis- 
position and  render  a  conveyance 
void.    Held,  that  to  entitle  plaint- 
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iff  to  relief  it  was  necessary  for 
him  to  show  debts,  and  an  insuffi- 
cient personal  estate  left  by  C. 
Moter  v.  Cochrane.  85 

2.  The  court  excluded  evidence  on 
the  trial  offered  by  plaintiff  that 
he  was  unable  to  procure  a  loan  on 
the  property  and  that  lawyers, 
familiar  with  such  questions,  re- 
garded a  title  deprived  from  an 
heir  within  the  periods  named  in 
the  complaint,  not  marketable. 
Held,  no  error;  that  the  question 
as  to  the  sufficiency  of  the  title 
was  for  the  court  and  the  opinion  of 
conveyancers  was  immaterial .     Id. 

3  Defendant's  answer  admitted  the 
execution  of  the  contract  set  forth 
in  the  complaint,  and  as  a  counter- 
claim averred  readiness  and  tender 
of  a  deed  and  offer  to  perform  on 
his  part  and  asked  for  a  specific 
performance.  Held,  that  the  case 
was  brought  withiu  the  provisions 
of  the  Code  of  Civil  Procedure 
(8§  601,  502)  in  reference  to 
counter-claims,  and  upon  estab- 
lishing the  facts  alleged  defendant 
was  entitled  to  the  affirmative  re- 
lief sought.  Id. 

4.  Defendant's  evidence  showed, 
and  the  court  found,  the  regular 
issuance  of  letters  of  administra- 
tion, compliance  with  the  statute 
respecting  claims  against  the  de- 
cedent, and  payment  of  all  debts 
before  the  time  fixed  for  delivery 
of  the  deed,  leaving  a  balance  of 
personal  property.  At  the  time  of 
this  finding  U.  had  been  dead  more 
than  three  and  a  half  years.  Held, 
that  defendant  was  entitled  to  a 
specific  performance.  Id. 

5.  A  bare  possibility  that  a  title  may 
be  affected  by  existing  causes, 
which  may  subsequently  be  devel- 
oped, when  the  highest  evidence  of 
which  the  nature  of  the  case  ad- 
mits, amounting  to  a  moral  cer- 
tainty, is  given  that  no  such  cause 
exists,  is  not  to  be  regarded  as  a 
sufficient  ground  for  declining  to 
compel  a  purchaser  to  perform  his 
contract.  Id. 

6.  The  contract  called  for  a  frontage 
of  twenty-eight   feet  two   inches . 
"  more  or  less,"  the  deed  tendered,  l 


twenty-eight  feet  more  or  less;  the 
same  description  of  the  property 
was  given  in  both,  bounding  It  on 
either  side  by  the  walls  of  adjoin- 
ing tenements.  Held,  that  in  such 
a  case  quantity  was  not  a  material 
part  of  the  description.  Id. 

See  Judicial  Saxes. 
Sales. 


VESSELS. 
See  Shipping. 

WAIVER. 

Where  acceptance  of  new  learn 

not  a  waiver,  or  estopped  from  claim- 
ing, a  breach  of  covenant  in  old  lease. 

See  McGregor  v.  Bd.  of  Education. 

511 

WARRANTY. 

In  au  action  upon  a  policy  of  life 
insurance  the  defense  was  a  breach 
of  warranty.  The  alleged  breach 
was  that  an  answer  in  the  applica- 
tion to  a  question  as  to  the  age  of 
the  insured,  was  untrue.  It  ap- 
peared that  the  answer  was  written 
in  by  a  general  ajjeut  of  the  de- 
fendant; that  the  insured  was  a 
German,  u  nderstanding  the  English 
language  very  imperfectly;  that 
when  asked  his  age  he  answered 
that  he  did  not  know,  and  when 
assured  that  it  was  necessary  to  be 
known  he  repeated  his  former 
statement;  that  the  agent  made 
some  computation  or  estimate  and 
entered  his  conclusion  in  the  appli- 
cation, and  that  this  was  not  read 
over  to  the  insured  after  the  answers 
were  written  in.  No  fraud  was 
alleged  or  found.  Held,  that  an 
estoppel  in  pate  was  fairly  estab- 
lished which  precluded  defendant 
from  'setting  up  the  falsity  of  the 
answer  in  avoidance  of  the  policy. 
MiUer  v.  Phaidz  Mut.  L.  Ins.  Co. 


WATER-COURSES. 

1.  Where  a  riparian  owner  saw  the 
owner  on  the  opposite  side  of  the 
stream  erecting  a  factory  upon  his 
premises  and  digging  a  race  which 
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she  knew  would  return  the  water, 
diverted  from  the  stream,  to  it  at  a 
point  below  her  land.  Held,  that 
her  omission  to  object  in  any  way 
to  the  proposed  diversion  of  the 
water,  did  not  constitute  an  es- 
toppel barring  an  action  to  recover 
for  such  diversion.  N.  T.  Rubber 
Co.  v.  Bothery.  310 

2.  An  action  is  maintainable  for  such 
a  diversion  of  the  waters  of  a 
stream  which  materially  diminishes 
the  natural  flow  and,  at  times, 
takes  substantially  all  of  the  water 
from  the  stream.  Id. 

8.  A  water-course,  as  defined  in  the 
law,  means  a  living  stream  with 
defined  banks  and  channel,  not 
necessarily  running  all  of  the  time, 
but  fed  from  other  and  more  per- 
manent sources  than  mere  surface 
water.    Jeffers  v.  Jeffers.        .  650 

4.  Natural  depressions,  in  land  to 
which  the  surface  water  from  ad- 
Joining  lands  naturally  flows  are 
not  thereby  made  water-courses  in 
the  legal  and  technical  sense  qf  the 
word.  Id. 

WILLS. 

1 .  The  will  of  O'C. ,  contained  various 
devises  and  bequests  to  different 
parties,  and  also  this  clause :  "  I 
hereby  release  all  claims  or  de- 
mands which  I  may  have  at  my 
death  against  any  person  or  per- 
sons named  in  this  will."  At  the 
time  of  the  execution  of  the  will  the 
testator  was  conducting,  as  counsel, 
a  litigation  for  defendant ;  the  latter 
was  not  named  in  the  will.  At 
the  close  of  the  will  the  testator 
revoked  all  former  "wills  and 
codicils."  By  a  codicil,  subse- 
quently executed,  which  the  testa, 
tor  described  therein  as  the  "  first 
codicil  to  his  last  will,1'  he  released 
three  persons  named  from  all  claims 
against  them.  Two  of  these  were 
named  in  the  will;  one  was  not. 
Immediately  following  this  was  a 
provision  giving  to  defendant, 
whom  he  described  as  his  "  faith- 
ful and  honorable  friend,"  all 
books,  papers,  etc.,  relating  to  the 
claim  in  litigation.  In  an  action 
to  recover  for  legal  services  ren- 
dered by  the  testator  in  said  litiga- 


tion held,  that  defendant  was  not 
released  from  liability  by  the  said 
provision  of  the  will.  Shane  v. 
Stevens.  122 

2.  The  general  rule  that  a  will  and 
codicil  are  to  be  taken  and  con- 
strued together  as  constituting  one 
testamentary  act,  does  not  apply 
where  anything  appears  in  the  in- 
strument showing  that  the  word 
"  will "  was  not  intended  to  cover 
or  embrace  the  codicil.  Id. 

3.  S.  died,  leaving  his  wife  and  four 
daughters  surviving  him.  By  his 
will  he  directed  his  executors  to 
divide  one-half  of  Ids  residuary 
estate,  real  and  personal,  into  four 
equal  parts,  which  he  gave  to  said 
executors  in  trust  to  receive  and 
apply  the  rents  and  profits  to  the 
use  of  the  testator's  wife  during 
her  life;  after  her  death  the  rents 
and  profits  of  one  of  said  parts  to 
the  use  of  each  of  his  said  chil- 
dren during  life,  and  upon  her 
death  "to  pay  over,  transfer  and 
deliver  the  principal  of  said  one- 
fourth  part,  together  with  any 
arrears  of  income  to  her  heirs,  or 
to  such  person  or  uses  as  said 
daughter  "may  by  her  will  ap- 
point." The  other  half  he  directed 
his  executors  also  to  divide  into 
four  parts  and  to  give  one  to  each 
of  the  testator's  said  children. 
The  will  also  provided  that  any 
moneys  advanced  to  either  of  said 
children  and  charged  in  the  testa- 
tor's books  of  account  against  her 
share  in  the  estate,  should  be  de- 
ducted "  from  the  sum  bequeathed 
to  such  daughter  in  this  section." 
The  will  also  empowered  the  ex- 
ecutors "  for  the  purpose  of  carry- 
ing into  effect"  the  will  and  the 
trusts  therein  created,  to  sell  "  in 
their  discretion"  any  and  all  of 
the  real  estate.  In  an  action  for 
partition  of  certain  real  estate  of 
an  interest  In  which  the  testator 
died,  seized,  and  which  was  in- 
cluded in  said  residuary  clause,  held, 
that  an  infant  child  of  one  of  the 
daughters  was  not  a  necessary  or 
proper  party  defendant  under  the 
Code  of  Civil  Procedure  <§  1538); 
that  she  never  could  take  the  real 
estate,  and  had  no  title  thereto  or 
interest  therein  as  realty,  but  that 
the  whole  title  vested  in  the  exe-  - 
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cutors  aud  trustees;  that,  constru- 
ing all  the  provisions  of  the  will 
together,  the  direction  to  sell  the 
real  estate  was  imperative,  and 
there  was,  therefore,  an  equitable 
conversion  thereof  Into  personalty. 
Iklafteld  v.  Barlow.  636 

4.  The  will  of  L.  gave  a  life  estate 
in  two-twentieths  of  his  property 
to  his  widow,  the  remainder  over 
to  his  infant  daughter  M.,  in  cose 
she  survived  her  mother;  if  not, 
then  to  certain  other  beneficiaries 
in  the  order  named.  In  an  action 
for  partition  of  certain  real  estate 
of  which  said  testator  died  seized, 
commenced  during  the  minority 
of  A.,  and  wherein  she  was  made 
a  party  defendant,  the  judgment 
directed  a  sale  of  the  premises. 
The  testator's  widow  was  given  the 
liberty  to  accept,  and  did  accept, 
out  of  the  proceeds  of  sale,  a  gross 
sum  in  lieu  of  her  interest  as  ten- 
ant for  life,  and  the  balance  of  the 
purchase-money  of  the  two-twen- 
tieths was  directed  to  be  paid  into 
court,  to  be  invested  by  the  cham- 
berlain of  the  city  of  New  York, 
and,  upon  the  death  of  the  life 
tenant,  the  fund,  "  with  all  accu- 
mulations of  interest,  dividends  or 
income,"  to  be  paid  to  M.,  if  then 
liviug  ;  if  not,  then  to  the  benefic- 
iaries entitled  under  the  will  to 
take.  Upon  coming  of  age  M. 
petitioned  that  the  accumulation 
be  paid  over  to  her  on  the  ground 
that  such  accumulation  was  pro- 
hibited by  statute  (1  R.  S.  726,  §£ 
37,  38),  and  that  she  was  entitled 
thereto  "  as  presumptive  owner  of 
the  next  eventual  estate."  Held, 
that  the  matter  of  the  disposition 
of  the  fund  was  directly  involved 
in  the  action  and  was  res  adjudi- 
cata;  and,  therefore,  that  the  peti- 
tion was  properly  denied.  Li  ring- 
stonv.  Thicker.  549 

5.  It  seems  that  the  directions  for  ac- 
cumulation were  proper,  as  the  will 
did  not  contemplate  any  directions 
authorizing  it,  and  as  the  income  I 
was  paid  off  in  advance  out  of  the  | 
principal,  when  subsequently  re- . 
ceived,  it  was  properly  devoted  to 
restoring  said  principal  to  the  con- 
dition it  would  have  been  if  it  had 
not  been  thus  depleted.  Id. 

6.  Defendant  issued  a  policy  of  in- 
surance on  the  life  of  W.,  payable 


to  A.,  his  wife.  In  case  of  her 
death  before  the  death  of  the  in- 
sured the  policy  provided  that  the 
amount  of  insurance  "shall  be 
payable  to  her  children  *  *  * 
or  to  their  guardian,  if  under  age." 
W.,  resided  in  New  Jersey,  where 
the  policy  was  issued,  and  contin- 
ued so  to  do  up  to  the  time  of 
his  death.  He  survived  his  wife 
and  remarried.  By  his  will  he  ap- 
pointed his  secona  wife  guardian 
of  his  children  by  the  first  wife, 
who  were  infants.  She,  as  such 
guardian,  served  on  defendant 
notice  and  proof  of  the  death  of 
W.,  aud  of  his  first  wife,  and  de- 
fendant thereupon  paid  to  her  the 
amount  of  the  policy.  The  laws 
of  New  Jersey  provide  that  a 
father  may,  by  deed  or  will,  ap- 
point a  guardian  for  his  minor 
children  (N.  J.  R.  S.  664,  $  1), 
but  by  another  section  (p.  762,  § 
48),  provide  that  every  testamen- 
tary guardian  "shall,  before  he 
exercises  any  authority  over  the 
minor  or  his  estate,  appear  before 
the  Orplians'  Court  and  declare 
his  acceptance  of  the  guardianship 
*  *  *  and  shall  give  bond  *  »  * 
for  the  faithful  execution  of  his 
oftice  unless  it  is  otherwise  directed 
by  the  testator's  will."  The  guar- 
dian at  the  time  of  receiving  pay- 
ment on  the  policy  had  not  declared 
her  acceptance  of  the  guardianship 
or  given  a  bond  as  required.  In 
an  action  by  the  children  to  recover 
the  amount  of  the  policy,  held,  that 
the  case  was  to  be  governed  by  the 
laws  of  New  Jersey;  that  the  giv- 
ing of  security  was  a  necessary 
prerequisite  to  the  exercise  of  any 
authority  by  the  guardian  over  the 
estate  of  the  ward;  that  the  guar- 
dian, therefore,  was  not  authorized 
to  receive  payment ;  and  tliat  such 
payment  was  not  a  defense  to  the 
action.  Wtiert/toffy.  Germania  L. 
Inn.  Co.  580 

7.  The  will  was  executed  under  seal. 
It  was  claimed  that  the  statutory 
limitation  did  not  apply,  as  that 
relates  to  a  guardian  appointed  by 
will,  while  here  the  appointment 
was  by  deed.  Held  untenable ; 
that  the  unnecessary  addition  of  a 
seal  did  not  change  the  character 
of  the  instrument  or  justify  treat- 
ing it  as  in  part  a  will  and  in  part 
a  deed.  Id. 


ERRATA 


In  Sherry  v.  X.  Y.  V.  and  II  It.  li.  R.  Co.  (104  N.  Y., 
<>57),  at  close  of  report  of  case,  it  should  read  "  Danforth, 
J.,  reads  for  reversal  and  new  trial.  All  concur.  Judgment 
reversed,"  instead  of  u  Danfokth,  J.,  reads  for  affirmance. 
All  concur.     Judgment  affirmed." 

In  People  ex  ret.  v.  Jonex  (10(5  X.  Y.,  330),  in  third  line 
of  head-note  uehap.  207"  should  read  achap.  201." 
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